GLENN LUKOS ASSOCIATES

Regulatory Services

August 5, 2008

Robert Gold

A2 Winter Mesa LLC

C/O Big Rock Partners, LLC
315 South Beverly Drive
Suite 315

Beverly Hills, California 90212

SUBJECT:  Jurisdictional Determination for the Apxroately 25-Acre Property Located at
24600 Pacific Coast Highway, in the City of Maliluns Angeles County a/k/a
The Crummer Trust Property (the “Property”)

Dear Mr. Gold:

This letter report summarizes our professional kaions regarding the presence of potential
streams subject to the jurisdiction of the U.S. ju@orps of Engineers (Corps), California
Department of Fish and Game (CDFG), and CalifoBoastal Commission (CCC) jurisdiction
in accordance with the City of Malibu Local Coagtabgram for the above-referenced Propérty.

The Property is located in Los Angeles County [IBXH], comprises approximately 25 acres
and contains no blue-line drainages (as depictatie®h).S. Geological Survey (USGS)
topographic map Malibu Beach, California [dated3.88d photorevised in 1995]) [Exhibit 2].
The site also contains no streams as depicted biAERd Marine Resources Map 3, City of
Malibu Local Coastal Program (LCP)On June 30, 2008, regulatory specialists of Glarkos
Associates, Inc. (GLA) examined the Property tedatne the whether the Property contains
areas subject to (1) Corps jurisdiction pursuar@dotion 404 of the Clean Water Act, (2) CDFG
jurisdiction pursuant to Division 2, Chapter 6, &t 1600 of the Fish and Game Code, and the
California Coastal Commission in accordance witlppeal areas and areas otherwise meeting
the definition of a stream under the Malibu LCPclesed is a 150-scale aerial photo [Exhibit 3]
that depicts the portions of the Property evalu&tethe presence of streams that would be

! This report presents our best effort at estimatiregsubject jurisdictional boundaries using thesimp-to-date
regulations and written policy and guidance from tbgulatory agencies. Only the regulatory agena® make a
final determination of jurisdictional boundariel§.a final jurisdictional determination is require@LA can assist in
getting written confirmation of jurisdictional bodaries from the agencies.

2 http://mww.ci.malibu.ca.us/download/index.cfm?fasgon=download&cid=1603
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subject to Corps, CDFG, or CCC jurisdiction. Plgoéphs to document the topography,
vegetative communities, and area evaluated aradad\as Exhibit 4.

There are no streams that would be subject to Gorsliction associated with the Property.
There are no streams that would be subject to C[DR&liction associated with the Property.

There are no streams that would be subject to @@dedjction associated with the Property.

l. METHODOLOGY

Prior to beginning the field delineation a 150-sazblor aerial photograph, a 150-scale
topographic base map of the Property, and the guely cited USGS topographic map and the
ESHA and Marine Resources Map 3, City of Malibu L@&re examined to determine the
locations of potential areas of Corps/CDFG/CCGCspligtional streambed. Areas of the Property
that exhibited the potential for presence of stieamd/or wetland vegetation, soils and
hydrology were evaluated in accordance with guiddnam the Corps, CDFG and Malibu LCP
regarding the definition of streams promulgateecdgh agency. The Property was also
evaluated for the presence of wetlands using thteadelogy set forth in the U.S. Army Corps
of Engineers 1987 Wetland Delineation Marisietland Manual) and the 2006 Interim
Regional Supplement to the Corps of Engineers \Wetl2elineation Manual: Arid West
Supplement (Arid West Supplemeft}On the basis of the outlined methodology twolfesg, a
swale/gully in the center of the property and aeapg8wale/gully on the western edge of the
Property were identified for further evaluation.

The Soil Conservation Service (SE8as mapped the following soil types as occurninthe
general vicinity of the Property:

% Environmental Laboratory. 1987. Corps of Enginé&/etlands Delineation Manydlechnical Report Y-87-1,
U.S. Army Engineer Waterways Experimental StatMicksburg, Mississippi.

*U.S. Army Corps of Engineers. 2006. Interim Regi Supplement to the Corps of Engineers Wetland
Delineation Manual: Arid West Supplement. Ed. Wakeley, R.W. Lichevar, and C.V. Noble. ERDC/ER-06-
16. Vicksburg, MS: U.S. Army Engineer Research Begtelopment Center.

5 SCS is now known as the National Resource Consenvaervice or NRCS.
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Danville-Urban land complex, 0 to 9 percent slopes

This soil series is comprised of 80 percent of Dl#\wcoastal, and similar soils, 15 percent
urban land, and 5 percent minor components of Xleeats, escarpments and Danville, very
gravelly surface. Where this series occurs, gieiserally located in urban areas within the
southern California mountains.

Danville, Coastal

This well-drained soil formed in alluvium derivedim metavolcanic and/or sedimentary rock.
Slopes range from 2 to 9 percent on dominantlynfaeiast to southwest alluvial fans and
terraces. A typical profile consists of O to 4has clay loam and 4 to 60 inches clay.

Calcic Argixerolls, 30 to 75 per cent slopes

This well drained soil is derived from parent meteof colluvium and/or residuum weathered
from calcareous sandstone. The soil is found ds ard steep terraces with slopes ranging from
30 to 75 percent. A typical profile consists otoQL inches of Silt loam, 1 to 15 inches of Silty
clay loam, 15 to 37 inches of Silt loam and 37 7arthes of weathered bedrock.

None of these soil units are identified as hydmithe SCS's publication, Hydric Soils of the
United States

1. JURISDICTION

A. Army Corpsof Engineers

Pursuant to Section 404 of the Clean Water Act(bs regulates the discharge of dredged
and/or fill material into waters of the United S&st The term "waters of the United States" is
defined in Corps regulations at 33 CFR Part 3283 &¢a

(1) All waters which are currently used, or wesed in the past, or may be
susceptible to use in interstate or foreign commegirecluding all waters
which are subject to the ebb and flow of the tide;

® United States Department of Agriculture, Soil Gamation Service. 1991. Hydric Soils of the Uditates3rd
Edition, Miscellaneous Publication Number 1491n ¢boperation with the National Technical Commifieae
Hydric Soils.)
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(2) All interstate waters including interstate Vesids;

(3) All other waters such as intrastate lakesersy streams (including
intermittent streams), mudflats, sandflats, wetkralioughs, prairie
potholes, wet meadows, playa lakes, or natural pptite use, degradation
or destruction of which could affect foreign comaaeincluding any such
waters:

(i) Which are or could be used by interstate aeifgn travelers for
recreational or other purposes; or

(i) From which fish or shell fish are or could beken and sold in
interstate or foreign commerce; or

(i) Which are used or could be used for industpurpose by industries
in interstate commerce...

(4) All impoundments of waters otherwise defineavaters of the United States
under the definition;

(5) Tributaries of waters identified in paragrap{@ (1)-(4) of this section;

(6) The territorial seas;

(7) Wetlands adjacent to waters (other than watkas are themselves wetlands)
identified in paragraphs (a) (1)-(6) of this sectio

In the absence of wetlands, the limits of Corpss(liction in non-tidal waters, such as
intermittent streams, extend to the OHWM whiche$irmed at 33 CFR 328.3(e) as:

...that line on the shore established by the flattun of water and indicated by
physical characteristics such as clear, naturaklimpressed on the bank,
shelving, changes in the character of soil, destomcof terrestrial vegetation, the
presence of litter and debris, or other appropriateans that consider the
characteristics of the surrounding areas.

1 Rapanosv. United States and Carabell v. United States

On June 5, 2007, the U.S. Environmental Proteciigency (EPA) and Corps issued joint
guidance that addresses the scope of jurisdictosuant to the Clean Water Act in light of the
Supreme Court’s decision in the consolidated cRsgmnos v. United StataadCarabell v.
United State¢*Rapanos”). The chart below was provided in thiatj EPA/Corps guidance.

For project sites that include waters other thaadifional Navigable Waters (TNWs) and/or
their adjacent wetlands or Relatively PermanentaréaRPMSs) tributary to TNWs and/or their
adjacent wetlands as set forth in the chart belbevCorps must apply the significant nexus
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standard to determine jurisdiction. However thegigant nexus standard does not apply to the
features such as ditches and swales as descrilmsd. be

The agencies will assert jurisdiction over thedaling waters:
« Traditional navigable waters
* Wetlands adjacent to traditional navigable waters
* Non-navigable tributaries of traditional navigablaters that are relatively permanent
where the tributaries typically flow year-roundr@ve continuous flow at least
seasonally (e.g., typically three months)
* Wetlands that directly abut such tributaries

The agencies will decide jurisdiction over the daling waters based on a fact-specific analysis
to determine whether they have a significant nexitis a traditional navigable water:
* Non-navigable tributaries that are not relativedyrpanent
* Wetlands adjacent to non-navigable tributaries énatnot relatively permanent
* Wetlands adjacent to but that do not directly abrelatively permanent non-navigablg
tributary

The agencies generally will not assert jurisdictomer the following features:
» Swales or erosional features (e.g., gullies, smadihes characterized by low volume,
infrequent or short duration flow)
» Ditches (including roadside ditches) excavated Wholand draining only uplands and
that do not carry a relatively permanent flow oteva

The agencies will apply the significant nexus stadds follows:

* A significant nexus analysis will assess the flcvam@cteristics and functions of the
tributary itself and the functions performed bywétlands adjacent to the tributary to
determine if they significantly affect the chemigathysical and biological integrity of
downstream traditional navigable waters

» Significant nexus includes consideration of hydgodand ecologic factors
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B. California Department of Fish and Game

Pursuant to Division 2, Chapter 6, Sections 160081df the California Fish and Game Code,
the CDFG regulates all diversions, obstructiongh@anges to the natural flow or bed, channel,
or bank of any river, stream, or lake, which supp@sh or wildlife.

The following definitions were considered by GLA the potential presence of a “stream”
subject to CDFG jurisdiction:

The term stream is defined in Title 14, Califor@iade of Regulations (CCR), Section 1.72 as
follows:

A stream is a body of water that flows at leastquically or intermittently
through a bed or channel having banks and supdtisor other aquatic life.
This includes watercourses having a surface or griase flow that supports or
has supported riparian vegetation.

This definition includes two components within firet sentence. First, as stated in the
opening clause of the sentence, is the concepatbiméam is a body of water that flows

at least periodically over a bed that exhibits lsankhe second component, as set forth in
the second clause of the same sentence, statelehaater body “supports fish or other
aquatic life”. This includes riparian vegetatidilme second clause is connected to the
first by the conjunctive “and” which means th@ath must be present for a water body to
meet the definition of a stream.

The definition of “stream” in the Fish and Game €aadcludes two terms intended to
characterize flow regimes: “periodically” and “imt@ttently”. The term intermittently
has a clear meaning in the context of stream systand refers to streams that exhibit
flows for extended periods because the groundvetet is above the invert of the
channel for some period. In contrast, the termiigocally” is not used conventionally
for purposes of describing stream flow.

Page II-2, Paragraph 1 of CDFG'’s Field Glideates that “(t)he term stream can include
intermittent and ephemeral streams”. The term éapdral” is regularly used to describe
flow regimes that flow only in response to stornems. Groundwater, by definition does

" California Department of Fish and Game, Environtak&ervices Division (January 1994) Field Guide to Lake
and Streambed Alteration Agreements Sections 16607California Fish and Game Cod&he Field Guide is
intended to provide guidance and is not a rul@wt |
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not contribute to flows in ephemeral streams. Noinde terms that describe flow
regimes carry any indication or assumption regargiresence or absence of riparian
vegetation/habitat. Ephemeral drainages can ameétsmes do support limited areas of
riparian vegetation such as mulefat or other fatui “riparian” species that exhibit
moderate to high levels of drought tolerance.

Because the Fish and Game Code definition req(ijgseriodic or intermittent flowand (2)

the presence of aquatic organisms (including rgpahabitat), the presence of aquatic organisms
is the key criterion for determining whether a teatmeets the Fish and Game Code definition of
a stream. This will be important in evaluating twe onsite features for the presence of CDFG
jurisdiction.

C. Malibu L CP/California Coastal Commission

Determination of whether a particular landscapéureaunder the Malibu LCP requires careful
evaluation of different components of the LCP:HB definition of “stream” provided in the
definition section of the LCP, 2) LCP ESHA mapsttthasignate specific features as “streams,”
and 3) the discussion of “streams” and associaied lise policies on pages 81-83 of the
February 2003 Malibu LCP: Revised Findings (“Regtisendings”).

The Malibu LCP definition of a stream is as follows
STREAM - is a topographic feature that at leasiquiically conveys water
through a bed or channel having banks. This inctugatercourses having a

surface or subsurface flow that supports or hagsuied riparian vegetation.

This definition generally mirrors the definition stream from the California Fish and Game
Code provided above with a few important distinasio As shown in Table 1 below:

Tablel
CDFG Definition Malibu LCP Definition
1. A stream is a body of water that flows at least 1. STREAM - is a topographic feature that at least
periodically or intermittently through a bed or channel periodically conveys water through a bed or channel
having banks having banks
2. and supports fish or other aquatic life 2.
3. This includes watercourses having a surface or 3. This includes watercourses having a surface or
subsurface flow that supports or has supported riparian | subsurface flow that supports or has supported riparian
vegetation. vegetation.
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The first difference is that the Malibu LCP replatkee CDFG term “body of water that flows at
least periodically or intermittently” with what apgrs to be the more expansive phrasa “is
topographic feature that at least periodically @yswvater.” While the CDFG definition focuses
on a true body of water, the LCP definition, in #isence of guidance from the ESHA Maps and
the Revised Findings could be misinterpreted ttunhe gullies or features that convey any types
of flow, no matter how minimal or infrequent. Th€P definition has to be interpreted in the
total context of the LCP Revised Findings in orideproperly apply the regulations of the LCP.

The second difference is that the Malibu LCP stre@fmition does not include CDFG'’s
requirement that streams support fish or othem@uaquatic life. The CDFG definition that
recognizes a stream as a “body of water” is comsistith the concept that streams can support
fish or other faunal life (for example, even intétant streams that flow for a few months, can
support various species of vertebrates that exaibaquatic life phase such as toads and frogs as
well as a suite of invertebrates such as inseeaéafe.g., dragon flies, damsel flies, midges).etc.

The Revised Findings include language that furtheaifies the intent of the LCP in defining and
ultimately protecting stream. First, a major engifidgs placed on protection of stream-
dependent riparian habitat and while not everyiporf a stream will have riparian habitat, the
emphasis clearly indicates that riparian habitanismportant component of streams. Also, in
discussing potential invasion by non-native spedies recognized that streams and associated
riparian habitats are characterized by “the presefcurface or subsurface water throughout
much of the year”, which is consistent with the @éefinition that includes the ability to
support fish and other aquatic animals and plamgs (iparian habitat).

1. RESULTS

A. Corps Jurisdiction

1 Central Swale/Gully

The central portion of the Property includes a swide feature that steepens into a gully as it
gets closer to the coast. The bottom of the swallg/gxhibits very limited signs of flow at
intermittent locations along the bottom of the gulowever much/most of the swale/gully
bottom, which extends for only about 295 feet, do@sexhibit signs of flow and is heavily
vegetated with upland vegetation. This featuresdus exhibit indicators for the presence of an
OHWM as defined at 33 CFR 328.3(a). Specificdhlg swale/gully does not exhibit
“characteristics such as clear, natural line impgd=n the bank, shelving, changes in the
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character of soil, destruction of terrestrial vegjen, the presence of litter and debris, or other
appropriate means that consider the characteristitse surrounding areas.”

The vegetation both on the slopes and in the dpadttom is dominated by upland shrubs
typically associated with coastal sage scrub csgaads with an understory of mostly non-native
grasses and forbs. The habitat is best charaalesmzeoastal sage scrub, or in some areas, as
coastal sage scrub/grassland ecotone. The vegetatitin and adjacent to the feature includes:
California enceliaEncelia californicaUPL), Laurel Sumad\alosma laurindJPL), Giant

Wildrye (Leymus condensatddPL), California Morning GloryCalystegia macrostegi&JPL),
Fennel Foeniculum vulgarelUPL), and Coyote BrusiBgaccharis pilularisUPL). There were no
wetland indicator species within the gully nor #rere any common facultative/riparian species
such as MulefatRaccharis salicifolia FACW) associated with the swale/gully. Site phoapips

of this feature are enclosed as Exhibit 4.

The feature is most accurately characterized asber erosional feature; e.g. gullies or small
wash characterized by low volume and flows thatr@requent or of short duration. As noted in
the Rapanos guidance above, such features aremsitlered "Waters of the U.S." by the Corps.

Westerly Swale/Gully

The western portion of the Property includes alsingwale-like feature that rapidly steepens

into a gully as it gets closer to the coast. Thiédmo of this swale/gully exhibits limited signs of
flow at various points. Because of runoff from #uPark, this swale/gully bottom, which
extends for only about 240 feet, does exhibit smfresphemeral flow. This feature does exhibit

at least one indicator for the presence of an OH#¢éMefined at 33 CFR 328.3(a). Specifically,
while the swale/gully does not exhibit “charactécs such as clear, natural line impressed on the
bank, shelving, changes in the character of spdlestruction of terrestrial vegetation, it does
exhibit some vegetative litter and debris, dueotal runoff. However, because of the size of the
watershed, the potential flows are very ephem#éaaling only in response to moderate to heavy
rainfall.

The vegetation both on the slopes and in the dpadttom is dominated by upland shrubs
typically associated with coastal sage scrub csgaads with an understory of mostly non-native
grasses and forbs. The habitat is best charaademzehaparral, coastal sage scrub, and in some
areas, invasive exotic species such as castor fe@mus communjg=ACU), Laurel Sumac
(Malosma laurindJPL), Giant Wildrye Leymus condensatddPL), California Morning Glory
(Calystegia macrostegidJPL), Fennel fFoeniculum vulgarelJPL), Coyote BrushBaccharis
pilularis, UPL) and ashy-leaved buckwheB&tipgonum cinereumJPL). There was one

potential riparian species, which, under the pra@reumstances, can indicate the presence of a
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wetland or stream flow. It is located on the slapthe upper portion of the swale, before it
steepens into a gully. At this location, an arraytbow (Salix lasiolepisFACW) was observed.
However this single clump of willow does not accbian a predominance of the vegetation,
which is clearly upland in characterSite photographs of this feature are enclosdgkabit 4.

The location of the willow on the slope - i.e. mothe gully bottom — is best explained by the
phreatophytig character of willows, which in such settings aepehdent on a perched water
condition as opposed to a stream flows, which is $ktting are so ephemeral as to not be
capable of supporting willows or other riparian@ps that need between to four and six feet of
water per yeat. The distance of the willow to the bottom of thely, combined with the
complete absence of other vegetation, indicatiwstream flow, prompted discussion with the
project geotechnical consultant, who confirmedptesence of pourous terrace formations that
trap lenses of subsurface water or soil moistutheaterrace formation/bedrock interfd€e.
Because the arroyo willow, is a phreatophyte, clpabextending its roots to obtain subsurface
water, combined with very limited flow in the guliy is presumed that the willow is supported
by these perched water conditions as opposed ta@nynal flows in the gully.

The feature is most accurately characterized asber erosional feature; e.g. gullies or small
wash characterized by low volume and flows thatrrequent or of short duration. As noted in
the Rapanos guidance above, such features aremsitlered "Waters of the U.S." by the Corps.

B. CDFG Jurisdiction

1 Central Swale/Gully

As noted above, for Corps jurisdiction, the Cengraéle/gully exhibits only limited signs of
ephemeral flow. More importantly there is no evidethat surface water is present for sufficient
duration to provide even minimal support for fiskher stream-dependent vertebrates such as
mammals or amphibians, or invertebrates includouga#ic insects (e.g., water striders, water
boatmen, back swimmers, toe biters, or varietidseetles) or insects that exhibit an aquatic
larval form (e.g., dragonflies, mayflies, damseHli or mosquitoes). In addition, the swale/gully
supports no wetland or riparian vegetation of angkRather the swale/gully supports only

8 It is likely that the willow, which is in the pdoin of the swale that does not exhibits indicatfrBow that it is
tapped into subsurface water as willows are doctedephreatophytes.

° Phreatophytes are species that extend roots grahedwater table. Willows such as the arroydomilon this site
is widely recognized as as phreatophyte. Seexample: Moore, Julie, James King, A.S. Bawazir, and.

Samis, 2000 (updated 2004). Bibliography of Evapotranspiration with Speciahfhasis on Riparian Vegetation:
New Mexico Water Resource Institutgtp://wrri.nmsu.edu/publish/miscrpt/m28/m28.pdf

2 pers. Com. Andi Culbertson and Eldon Gath, Augug008
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upland vegetation including: California encelngelia californicaUPL), Laurel Sumac
(Malosma laurindJPL), Giant Wildrye Leymus condensatddPL), California Morning Glory
(Calystegia macrostegi&JPL), Fennel Foeniculum vulgarelJPL), and Coyote Brush
(Baccharis pilularisUPL). Site photographs of this feature are encl@seBxhibit 4. Given
these characteristics, the swale/gully does not @BE&G's definition of a stream due to the
absence of or potential to support any aquaticrosgas or riparian habitat. This conclusion
receives additional support from stream mappinfppered by CDFG in northern California for
purposes of managing fisheries habitat. For thigieation, CDFG “considers only solid blue
line streams when determining stream order...on 868 1:24,000 topographic map[s}."As
such, small swales, gullies and ravines such aeeRroperty are not considered “streams” by
CDFG.

2. Westerly Swale/Gully

The westerly swale/gully receives limited runofirir Bluffs Park located immediately to the
north and northwest, as storm water is conveyeagaioe adjacent road and picked up in a storm
drain and discharged to the upper portions of thly.g Flows are ephemeral, only occurring in
direct response to rainfall. The ephemeral hydyicloegime of the western swale/gully, as for
the central swale/gully already discussed, is s&f brat it is not capable of supporting aquatic
organisms of any kind. Furthermore, the swale stpm predominance of upland vegetation
with only one small individual clump of willow irhe upper portions of the swale/gully, above
where at least some sign of flow becomes evidemt iresence of litter and debris).

The habitat is best characterized as chaparradtalosage scrub, and in some areas, invasive
exotic species such as castor beRmifius communjg=ACU), Laurel Sumadalosma laurina
UPL), Giant Wildrye Leymus condensatddPL), California Morning GloryCalystegia
macrostegialJPL), Fennel Foeniculum vulgarelJPL), Coyote BrushBaccharis pilularis,

UPL) and ashy-leaved buckwheB&tripgonum cinereumJPL). As discussed in detail above
under Corps jurisdiction, there is one potentighrian indicator species within the upper portion
of the swale; however, as noted in the above d&sgns the willow in this context is dependent
upon perched subsurface water and not stream fholWwsanot an indicator of stream-like
conditions.

Given these characteristics, the westerly swall/gales not meet CDFG's definition of a stream
due to the absence of or potential to support gogtac organisms or riparian habitat. As noted
for the central swale/gully, this conclusion reesiadditional support from stream mapping
performed by CDFG in northern California for purpe®f managing fisheries habitat. For this

™ http://www.krisweb.com/stream/stream_order_kris.ht
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application, CDFG “considers only solid blue liieeams when determining stream order...on
the USGS 1:24,000 topographic map[¥].As such, small swales, gullies and ravines ssatna
the Property are not considered “streams” by CDFG.

C. Malibu L CP/Coastal Commission

1 Central Swale/Gully

As noted above, the Central Swale/Gully does nbibétxan OHWM and in accordance with the
Corps’ Rapanos guidance, would not be considereater of the United States. Similarly, this
feature does not meet CDFG'’s definition of a streant lacks clearly defined bed, banks, and
channel and importantly, exhibits no potential§apporting any forms of aquatic life, either
animals or plants.

Also as noted above, when considered in the apiatepzontext, the LCP definition of a
“stream” is easily interpreted, and it is clearttivaile the gully is a “topographic feature” it is

not a feature that exhibits consistent charactesisff a stream, including bed, banks, or channel
over its short (< 300-foot length). In the contekthe LPC, it is also important to note that this
topographic feature was not mapped on the CitydA®$ap 3, which while including mostly
significant stream systems (e.g., Malibu Creek) aisludes other, much larger ephemeral

of Commission attention in connection with an eaupiroject for a corporate retreat in the mid
1980s. Based on the lack of inclusion within tiE&PLas a mapped “stream” and the lack of a
bed, bank and channel, combined with the inabilitihis feature to support aquatic animal or
plant life, the feature would not be considerett@asn. This conclusion is supported by the
Revised findings, which stress the function of riga habitat associated with streams as well as
the ability to support aquatic wildlife based oe firesence of water that is present for extended
periods. The following explanation is offered urther support of this interpretation.

The Revised Findings with respect to Stream Protecionclude that “that the Malibu LIP
conforms with and is adequate to carry out theastrprotection policies (Policies 3.32-3.35 of
the Land Use Plan.” In reaching this conclusibe, Commission discussed Chapter 4.5 of the
LIP, which “requires that new development provideuéfer of no less than 100 feet frahe

outer edge of riparian vegetation, or from the outedge of the stream bank where riparian
vegetation is not present(Emphasis added) By requiring that a buffer Zionenew

development adjacent to a stream be measured ftbar &he outer edge of riparian vegetation”
or “the outer edge of the stream bank where riparegetation is not present” the LCP requires a

2 hitp://www.krisweb.com/stream/stream_order_kris.ht
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feature to either have riparian vegetation or @astr bank in order to be defined as a stream.
Neither the central nor western gully has eitheanian vegetation or stream banks. Therefore
neither can be defined as streams pursuant toGife Ln addition, the Property is specifically
mentioned in both the City of Malibu LUP and LIERhapter 2.78 of the LUP discusses
contemplated uses of the Property and the zonimgsraad the LIP designate the Property has
the only mapped Planned Development Zone in Malibis particularly significant that the
Property was extensively scrutinized during thdtdrad certification of the LCP without the
designation of either the central or western gsillie streams or ESHA. This intense scrutiny
further supports the conclusion that neither os#hieatures meets the definition of a stream
contained in the LCP. Finally, as noted underdiseussion of CDFG jurisdiction above, this
feature falls well below the minimum threshold ubgdCDFG for defining streams.

2. Westerly Swale/Gully

As discussed above, under CDFG jurisdiction, thestafey Swale/Gully receives offsite runoff
from the adjacent Bluff Park, such that approxiryai8&5 feet from the top of the swale, incision
is visible in the gully bottom, and it is evidehat water flows during storm events. Because of
the steepness of the gully and the characteristitse watershed, flow only occurs during actual
storm events and likely stop within minutes of tlessation of rainfall. From where incision is
evident in the gully bottom, indicators for the ggace of bed, bank and channel are at least
minimally present; however, it is not clear thastis sufficient to make a determination that a
stream is present under the LCP’s definition. Aged for the Central Swale/Gully, the Westerly
Swale/Gully was not mapped on the City’'s ESHA MapvBich while including mostly
significant stream systems (e.g., Malibu Creek) aisludes other ephemeral drainages.
Consistent with the discussion in the subsectianadiately above addressing previous site
reviews, it is important to note that the area irdiately to the west of the Property is Mapped as
ESHA on the City's ESHA Map 3 and the decisiontaoihclude the western gully on the ESHA
map indicates that the issue of whether or nowéstern swale contains a stream or is ESHA
has been addresseBased on the lack of inclusion within the LCP amapped “stream” and the
inability of this feature to support aquatic aniroaplant life, the feature should not be
considered a stream. This conclusion is also stgghdy the Revised Findings, which stress the
function of riparian habitat associated with streaam well as the ability to support aquatic
wildlife based on the presence of water that is@gméfor extended periods. Finally, as noted
under the discussion of CDFG jurisdiction as wsltlee Central Swale/Gully, this feature falls
well below the minimum threshold used by CDFG fefining streams.
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V. DISCUSSION

Both the Corps and CDFG provide reasonably clefanilens of what is required for the
presence of a stream or watercourse that is subjeegulation under the Clean Water Act and
California Fish and Game Code, respectively. swhitten opinion on Rapanos, Justice Scalia
concluded that under the Clean Water Act, the ghtasaters of the United States” includes only
those relatively permanent, standing or continupfisiving bodies of water “forming

geographic features” that are described in ordipanance as “streams” as defined in Webster’s
New International Dictionary’

The majority’s use of the term “forming geograpfaatures” is similar to the Malibu LCP phrase
“Is a topographic feature” in defining what a streis and is not. In addition, the use of these
two phrases appears to be consistent with thedisise mapped on the LCP ESHA Maps, which
are generally limited to streams that in fact anesidered streams in ordinary parlance.
Furthermore, the language addressing streams Relised Findings is very consistent with this
concept of a stream, both of which require thetglitd support aquatic wildlife or (at a
minimum) riparian habitat in order for a “geograghor “topographic” feature to be defined as a
stream.

Given these considerations, it is GLA’s opiniontttiee Central and Westerly Gullies on the
Property are not streams under the LCP and thairtdposed project, which proposes full
avoidance of these features, exhibit no potentialffiect streams as defined by the Corps;
CDFG; or in the LCP, including the associated EQ¥a#ps and discussed in the Revised
Findings.

If you have any questions about this letter regmease contact Tony Bomkamp at (949) 837-
0404 ext. 41.

Sincerely,
GLENN LUKOS ASSOCIATES, INC.
A

Tony Bomkamp
Regulatory Specialist

13 Rapanos et ux., et al v. United States Nos. 04+H0@| 04-1384. United States Supreme Court, argabclary
21, 2006, decided June 19, 2006, p 1.
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