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Attn: Dr. Rebecca Chou, Chief Ground Water Permitting Unit 
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Re: City of Malibu Comments on proposed amendment to the Water Quality 
Control Plan for the Coastal Watershed of Ventura amI Los Angeles 
Counties (Basin Plan), to prohibit on-site wastewater disposal systems in the 
Civic Center Area of the City of Malibu 

Dear Chair Lutz and Board Members: 

I write on behalf of the City of Malibu. The Board staff recommends adoption of a Basin 
Plan amendment to prohibit onsite wastewater treatment systems (OWTS I) in the Civic Center 
area of tile City of Malibu; however, the proposed findings in the draft resolution arc contrary to, 
and not supported by, the available evidence. The record does not establish that OWTS cause 
degradation of water quality and the Regional Board cannot amend the Basin Plan based on this 
faulty prcmise. The proposed findings in the resolution are not supported by substantial 
evidence and the City will address the deiiciencies with each oCthe proposed findings in turn. 

1 The proposed Basin Plan Amendment uses the nomenclature onsite wRstewatcr disposal systems; however, this 
nomenclature does not reflect the industry standard and or the treatment of effluent provided by the systems. 
Therefore, all referem:es to the systems herein will be refelTed to as onsite wastewater treatment systems. As the 
City understands the proposed amendment, it covers all types of wastewater systems except zerowdischargc systems. 
If usc of the term onsite wastewater disposal systems by the Board staff was intended to exclude certain types of 
treatments systems f)'om the basin plan amendment, the City requests clarification on the scope of the amendment. 
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A. Responses to Key Proposed Findings: 

Resolution Finding 5. In accordance with the California Water Code, sections 13280 and 13281, 
Regional Board staffpresented technical evidence, in a public hearing on November 5, 2009, 
demonstrating that discharges of wastewater in the Civic Center area/ail to meet water quality 
objectives established in the Basin Plan and contribute 10 impairmel1ls of existing or potential 
ben~ficial uses a/water resources. The evidence, as presented in a Technical Sial/Report, 
includes the/allowing conclusions: 

i. Dischargers subject to Orders ./i'0111 the Regional Board that specijjl waste 
discharge requirements (WDRs) jor OWDSs have poor records of compliance. (.')ee Technical 
Memoranda #1 appended 10 the technical stalfreport.) 

This finding contains factual errors and makes conclusory statements that are not 
supported by available evidence. First, the background information inaccurately limits the 
Board's regulatory authority under the MOU to commercial properties, ignoring the Regional 
Board's responsibility for systems generating over 20,000 gallons per day, residential 
developments of more than two homes, multi-family developments, systems disposing of sewage 
containing industrial waste and systems utilizing aboveground dispersal or effluent storage. 
More specifically, the discharges identified in Tables 1, 2, 3 and 4 are primarily under the 
Regional Board's discharge permitting jurisdiction and compliance issues are indicative of a 
larger communication and enforccment problem with these facilities during the 2004-2008 
period. The Regional Board has ramped up enforcement efforts since 2008 and the City has also 
adopted a comprehensive OWTS program (discussed further in response to Technical Mcmo No. 
S below). The Basin Plan amendment secms both a drastic and premature mcasure considering 
the recent increase in oversight and enforcement by both responsible agencies since the 2004-
2008 period. Rather, the City sees this as an opportunity to bring all of the affected and 
responsible parties to the table to discuss improvements in permitting, reporting, 
communications and complianec and open the communication lines between all affected patiies. 

The City also notes a wide variability across the spectrum of dischargers with respect to 
the number and severity of their violations. The memo discloses that the Board employed "a 
team of college-level and graduate school-level interns" to review the 224 reports they had 
received from 2004 to 2008. Since these report violations are being used as data, there are many 
questions about the review process that need to answered before these "data" can be properly 
evaluated. For example, what were the criteria upon which a violation was assessed? Why arc all 
violations weighted similarly? There is no delineation in the analysis to separate those who were 
initially in violation, but who have consistently satisfied the requirements later as they learned 
how to comply with the Board's requirements. 
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In addition, in order to try to substantiate this finding, a slew of NOYs wcre issued on 
April 24, 2009 to many of the permittees within the oversight ofthc Board. Unfortunately in the 
rush to send out the NOY s many of the addresses, names, and types of violations were incorrect 
and many of the reported violations wcrc for such trivial actions as being a day late on a report 
submittal. As an example, an NOY was issued to IIRL Laboratories for failing to submit 3 
reports as long ago as 2002 and for sending in 2 rcports latc (1 day and 5 days). In its response 
to the NOYs, I-IRL indicated it was surprised to learn of these violations and had never been 
contacted by the Board staff in the 7 years prior to this allegation. However, aftcr researching its 
records, HRL produced copies of all the reported missing reports, copies of the certificd mail that 
showed all repolis were mailed prior to the due date, and also detailed that its WDR pennit Order 
No. 98-013 only required I-lRL to maintain up to 3 years of records. Fortunately, I-lRL retained 
its records longer than required, which enabled lIRL to refute the improper allegations. Thc 
method of oversight and enforcement demonstratcs inadequacies in the operations of the 
permitting procedures, which make the data an unreliable measure of compliance. 

'fhe Memo suggests that this is the first substantive analysis of these reports by the 
Regional Board. It appears that Board staff may have failed to promptly notify those with 
delinqueut or inadequate submittals; it has been repolied that some of the parties listed as non­
compliant first learned of it through the release of this Memo. It is the Board's responsibility to 
enforce its regulations in a timely manner and against those who are in violation. A lack of 
enforcement should not hemischaraeterized as evidentiary support for the proposal. under the 
proposal, no new users will be permitted within the Civic Center area until the treatment plant is 
operational. Many of these new permits are redevelopment proposals for existing homes or 
businesses whcrc existing OWTS will be rcplaced with advanced wastcwater treatmeut systems 
that will, in operation, eliminate stafrs concerns with older systems. Thus, in some respects the 
proposal ironically frustrates the solution it purports to seek. 

The proposal fails to credit the progress that the City of Malihu has made in the past five 
years towards complying with prior Board regulations on the OWTS in the City, through a 
rigorous technical design, analysis, and review of OWTS in the City. All of the currently 
proposed new commercial systems utilize advanced disinfection and trcatment solutions, with 
nearly complete on-site reuse of the treated water for landscaping or toilet water. This focus on 
reuse should be rewarded in that it is saving scarce fresh water resources (the Board's mission); 
however, all existing systems are characterized the same under the proposal. 

Similarly with private residence OWTS, the prohibition disregards the City'S aggressive 
program to upgrade residential OWTS. Any remodel activity triggers a requirement to upgrade 
the OWTS. The purchase of an existing homc triggers a mandatory inspection and probable 
upgrade o[thc system. Over time, all of the OWTS in the City will be upgraded to the advanced 
systems. 
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There has been no new developmcnt in the Civic Center area in many years and nearly all 
recent development involves either the full demolition and reconstruction (some of which werc 
for structurcs lost in the 2007 fire), or partial remodels of existing homes and businesses. In all 
ofthese cases, the volume contribution of the site's wastewater to the entire Civic Center system 
is essentially unchanged, while thc quality of wastewater that will be discharged will either be so 
completely treated that it is essentially Title 22 quality, or in the casc of individual homcs, bc 
processed through a new and fully upgraded advanced OWTS. The recharged effluent-watcr 
quality will bc improved from all upgradcd systems, as they are required to meet or cxceed the 
Basin Plan objectives. Until a regional solution is developed, the Board should focus its 
attention on enforcement and build upon the City's aggressive system upgrade program. 

ii. Discharges of wastewaters released/iOn! OWDSs to groundwater contain 
elevated levels 0/ pathogens and nitrogen that impair underlying 
groundwater as ({ potential source of drinking water. (See Technical 
Memoranda #2 appended to the technical stajJreport.) 

This finding contains factual errors and makes conclusory statements that are not 
supportcd by substantial evidcnce, In Technical Memorandum No.2, Board staff erroneously, 
and without evidentiary support, concludes that OWTS have impaired the underlying 
groundwater as a potential source of drinking water. In 1960, however, the underlying 
groundwater was considered unsuitable as drinking water due to the presence of extremely high 
and increasing concentrations of total dissolved solids (TDS). These elevated TDS levels 
resulted Ii'om salt water intrusion, which was caused by groundwater withdrawal. A recent water 
quality measurement made during sampling of the deep aquifer located in the area designated ft)!' 
the Prohibition revealed a TDS concentration exceeding the drinking water maximum 
contaminant level (MCL). 

Memo No.2 also does not address the State Water Resources Control Board's "Sources 
of Drinking Water Policy" (Resolution 88-63), even though this policy specifically questions 
whether the TDS and electrical conductivity water quality criteria are satisfied, a question central 
to whether Malibu Valley groundwater is suitable for municipal usc. While the case maybe on 
appeal, we cannot ignore that a trial court in City of Arcadia v. State Waster Resources Control 
Board found that it is improper to base standards on consideration of potential beneficial water 
uses, and that Water Code Section 1324 J requires the Regional Board to consider analysis of 
only probable futurc beneficial uses of water in the basin planning process. See Case No. 
06CC02974, Orange County Superior Court Judgment dated March 13,2008. Staffs analysis of 
groundwater as a potential drinking water source is not supported by the evidencc and docs not 
appear to meet the requirements of Section 13241. 
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In Mcmo No.2, Board staff also inaccurately concludcs that there is widcspread 
contamination above Maximum Contaminant Levels (MCL), double counts wells, ovcr"counts 
total and fecal coliform MCL exceedances, improperly includes ammonia (which has no MCL), 
and does not take into account that many of the wells for whieh monitoring results are available 
are located immediately adjacent to OWTS in areas that would ncver be considered suitable for 
the location of drinking water supply wells. 

Thc Board staff purports to have evidence that OWTS in proximity to Malibu's water 
resources may be among the factors contributing to poor water quality, yet Stairs supporting 
documentation does not demonstrate such a connection. Page 3 states that "some systems are up 
to 40 years old and some arc operated at a much greater wastewater flow capacity than what they 
were originally designed for," but does not eite any specific addresscs for problematic systems; 
without support, this statement is conclusory. The technical memo does not takc into account 
significant improvcmcnts in watcr quality that havc been realized with advanced OWTS 
treatmcnt systcms, which are now required of most new systems in Malibu and does not consider 
that there are other potential sources of bacteria in groundwater, such as stormwatcr, or other 
potential sourccs of nitrogcn in groundwater, such as fertilizer. Specifically, thc mcmo never 
acknowledges potential impacts from dischargers upstream or from any animal or other natural 
sources. In othcr words, the memo docs not include any evidence actually showing that OWTS 
in the Civic Center area contribute to exceedances of bacteria levels in a probable sourcc of 
drinking water. 

CHors. 
See Attachment for Technical Mcmo No.2 documcnting additional factual and analytical 

iii. Discharges o.j" wastewaters released /i"om () WDSs to groundwater that is 
in hydraulic connection with beaches along the mouths of unsewered 
watersheds transport pathogens Ihat elevate risks of"inj"ectious disease for 
wuler contucl reaction. (See Technical Memoranda 113 appended to Ihe 
lechnical stq[j"report.) 

Technical Memo No.3 contains factual errors, makes conclusory statements and does not 
adequately demonstrate that discharges of wastewaters released ii·om OWTS to groundwater that 
is in hydraulic connection with beaches along the mouths of unsewered watersheds transport 
pathogens that elevate risks of infectious disease for water contact reaction. Technical Memo No. 
3 provides no evidence for a relationship bdween bacteria in groundwater ancl bacteria in 
beaches. Stone (2004) concluded that a high risk area for bacteria in groundwater is 6 month 
timc of travel zone (sec attached figure fr0111 report). Based on scientific evaluation by Stone. 
(2004), thc rest of area appears to be years to decades time of travel. No information is provided 
to refute this conclusion. 
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In Technical Mcmo No.3, the Regional Board fails to makc the case that thcre is a 
hydraulic connection between the bacterial contamination in the groundwatcr and the bacterial 
contamination on the beaches. The major shortcoming of the Board's analysis of a hydraulic 
conncction is the fact that it ignored hydraulics. They did not usc published hydrologic data and 
analyses (ground-water level data, lagoon stage, ocean stage, watcr level maps, and modeling 
analyses) that show the capturc zonc for Malibu Lagoon. 

The City has made considcrable progress in regulating improvements in thc Civic Ccnter 
(and City-wide) in OWTS in both residential and commercial systems; however, the Board tails 
to credit any of this progress by using outdated data to justify its position in its statements and 
charts. 

Significant portions of the Technical Mcmo fail to follow established scientific method 
and arc bascd on a myopic focus on onsite wastewater treatment systems as the only significant 
source of bacteria in groundwater and in the watershed. No consideration is given to other 
sources of bacteria in the groundwater and surface watcrs, such as upstream sources, storm water, 
and wildfowl. Nor has bacterial rc-growth been considered. 

There is also no consideration of precipitation events, lagoon breaching or other seasonal 
variations in a wide variety of sources of bacterial contamination in surface waters. The analysis 
of the data to "prove" a connection is unsubstantiated, misleading and insufficiently documented. 

Thc lack of analysis to demonstrate a eonncction bctwcen a source, transport pathway, 
and receptor of sewage related disease agents is a major deficiency in Technical Memorandum 
No.3. Original data has not been presented to demonstrate the physical connection from a 
potential source of pathogens (OWTS effluent) to a transport pathway (groundwater flow and 
discharge to surface water) to an exposure medium where human reecptors could be exposed 
(ocean water). If present, a complete exposure pathway has physical linkages between the 
source, transport pathway, and exposure medium. A complete exposurc pathway was presumed 
to exist, but not demonstrated through any quantitati vc pathogen fate and transport analysis. A 
sanitary survey using tracer techniques should be used as supporting evidence of a viable 
exposure pathway prerequisite to imposing a prohibition such as this. Attenuation mechanisms 
for pathogens (e.g., retention, die-oft: inactivation, etc.) should be evaluated on a site-specific 
basis, rather than as simply prcscnted as part of a general discussion of pathogen fate and 
transport phenomena. 

Board Staff bases much of its argument on the faulty premise that bacteria from the OWTS 
seep into the groundwater, which ultimately seep into the Creek; however, based on recent studies, it 
is reasonable to draw the opposite conclusion that bacteria in the Creek do not come from the OWTS. 
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In a 2005 SCCWRP Studl, no enterovirus or Bacteroidcs sp. were detected in the samples 
from the Malibu Creek watershed, indicating that bacteria found in the Malibu Creek is not from a 
hUl11an source. Five additional studies arc expected to be cOl11pleted in cOl11ing months and these 
studies will provide signiJicant information to help guide the City and Regional Board and ensure its 
actions will improve water quality and protect the public's health. 

These studies include: 

J. UCLA,- Human SpeciJic Bacteriodes Study/Malibu Creek, Lagoon, and Surfrider Beach. 
PreliminmJ) results: This study is Jinding no human specific bacteria markers during dry 
weather - which indicates that OWTS may have little to no effect on the cause of the bacteria 
levels in the groundwater and lagoon. Human spcciJic bacteria markers were found in a few 
wet weather samples indicating stormwater is a potential source of human bacteria. 

2. ]JSGS - Water Resource Study/Malibu Creek, Lagoon, and Surfrider Beach 
Preiirninary results: Presence of fecal indicator bacteria along coastline appear to be unrelated 
to onsite wastewater treatment systems. 

3. SCCWRP (Southern California Coastal Water Research Project) - Epidemiology Study/Surfridcr 
Beach 

4. Stone Environmcntal - Groundwater Modeling Study/Malibu Civic Center 
This study was required by the R WQCB at a cost to the City of $350k. It is prudent to wait 
for completion before implementing prohibition and new mandates. 

5. SCWRRP - Malibu Source 1D Study/Ramirez and Escondido Crceks 
Preliminary results: 3-year study that has not identified any signiJicant wastewater sources 
for bacteria contribution. 

The staff recommendation does not account for these scientific studies that will provide evidence on 
the impacts of OWTS and instead, relies on unsubstantiated assumptions. The Board should place 
the proposed prohibition on hold until it has all the information to be certain it achieves the goals we 
all share: protecting the public's health and improving water quality. 

Sec Attachment for Technical Memo No.3 documenting additional factual and analytical 
errors. 

2 Mu!ti~ Tiered Approach Using Quantitative Polymerase Chain Reaction For Tracking Source.'> of Fecal Pollution to 
Santa Monica Bay, California, February 2005 SCCWRP. 
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Discharges o(wastewaters releasedFom OWDSs to groundwater that is 
in hydrauliC connection wilh Malibu Lagoon transport a nitrogen load 
significantly in excess of the wasteload allocation in fhe TMDL 
established 10 restore waleI' quality to a level sufficient to protect aquatic 
life and prevent nuisance resulting limn eutrophication. (Sec Technical 
Memoranda 114 appended to the technical sta((report.) 

Technical Memo No.4 contains factual errors, makes cOl1clusory statements and does not 
adequately demonstrate that discharges of wastcwaters released from OWTS to groundwatcr that 
is in hydraulic connection with Malibu Lagoon transpOli a nitrogen load significantly in excess 
of the wasteload allocation in the TMDL. The information in the mcmo docs not support a need 
for a prohibition on OWTS in the Civie Center area and the finding based 011 this memo is not 
supported by substantial evidence. 

This Technical Memo does not demonstrate that nitrogen from OWTS is a significant 
sourcc of impairment to Aquatic Life. In fact, aquatic life is only mentioned four times in the 
document: in the title (two timcs), in the purpose, and in the conclusion. This significant 
ovcrsight of substantivc analysis indicatcs a lack of objcctivity in thc analysis. As in Technical 
Mcmos #2 and #3, a fundamental shortcoming of the analysis is that it ignores published 
hydrologic data and analyscs (ground-water level data, lagoon stage, ocean stagc, water level 
maps, and modeling analyses) that show the capture zone for Malibu Lagoon. Arbitrary 
assumptions were made to distribute nitrogen loads across the landscape without regard to 
existing detailed analyses of loading. Areas that do not providc groundwater flow to Malibu 
Lagoon are arbitrarily ineludcd in staffs assessment of the contribution of nitrogen to the 
Lagoon. The analysis did not consider loading of nitrogen from atmospheric sources, fertilizer, 
nutrient cycling, and sources up Malibu Creek, as documented by Heal the Bay, and in the 
Nutrient TMDL for the Malibu Creek Watershed. The memo does not show that a balanced 
scientific revicw was conducted by the Board staff in this myopic evaluation of OWTS nitrogen 
loading to justify the Basin Plan amendmcnt. 

The major shortcoming of the analysis is that the it ignores published hydrologic data and 
analyses (ground-water lcvel data, lagoon stage, ocean stage, water levelmups, and modeling 
analyses) that show the capture zone for Malibu Lagoon, Several examples of relevant 
documentation that was not considered by staff are included in Appendix 4-1: 

• Malibu Downtown Area Well Location Map, prepared by Earth Consultants International 
in 2008 
• Malibu Downtown Area Historical Hydrographs 1998-2008, prepared by Stone 
Environmental, McDonald Morrissey Associates, and Earth Consultants International in 2008 
(updatcd with water tabJc elevations measured through the end of2008) 
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• Map 5: Water Levels Measured on September 25, 2003--·Unbreached Lagoon (from 
Stone Environmental Inc. 2004) 

Map 6: Water Levels Measured on March 9, 2004-Breached Lagoon (ii'om Stone 
Environmental Inc, 2004) 

The proper scientific method was also not followed in the analysis, Proper scientific 
method to establish a direct relationship between a potential source of contamination (nitrogen 
from OWTS) and resulting impacts on the ecology in the lagoon would include establishing a 
hypothesis, such as: nitrogen fi'om OWTS is a significant source of nitrogen in the lagoon and 
affects aquatic life in the lagoon, Then a series of analyses needs to be conducted to adequately 
confirm the cause and effect stated in the hypothesis, and also rule out other potential causes. 
Staff did not undertake either of these analyses, 

Instead, the Board staff uses as models for its analysis, data and trends from the Stone 
(2004), Questa (2005), and Tetra Tech (2003) reports, then applied its own conservative 
approach, resulting in substantially higher values across the board, The memo docs not consider 
whether the assumptions in those reports were themselves unduly conservative, whether those 
assumptions are still valid, or how the City's aggressive and successful cfforts are improving 
both wastewater treatment and surface runoff systems. To take these prior models and then 
assume even greater levels of conservatism is an inaccurate analytical approach and these 
assumptions should bc better justified as they form basis for the entire report's conclusion, 

errors. 
Sec Attachment for Technical Memo NO.4 documenting additional factual and analytical 

v. Wastewater/lows in the Civic Center area have been increasing. On many 
sites, hydrogeologic conditions are unsuilahle for high flows of 
wastewater, and many dischargers generate wastewater flows at rates that 
exceed their capacity to discharge onsite, These dischargers rely on 
pumping significant flows inlo lanker Irucks Ihal haul liquid sewage and 
sludge via public roadways {o communities Ihal have sewer and 
wastewaler treatment facililies. (.'lee Technical Memoranda #5 appended 
10 Ihe technical slaf(reparl) 

Technical Memo No,S contains factual errors, makes eonclusory statements and docs not 
adequately demonstrate that wastewater flows in the Civic Center area have been increasing, 
The information in the memo does not support a need for a prohibition on OWTS in the Civic 
Center area and the finding based on this mcmo is not supported hy available evidence, 
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The Technical Memorandum No.5 primarily addresses the hauling of liquid sewage and 
sludge and not efi1uent ii'om the OWTS. Sludge must be pumped on a regular basis in order to 
properly maintain the systems and the Regional Board staff does not differentiate between the 
pumping of sludge for maintenance and the pumping of efi1uent. In addition, the Board staff 
does not provide specifics, such as lhe systems/addresses where frequent pumping occurs Ilor 
docs it acknowledge thaI one system/properly in the Civic Center has been doing so since 2004 
under a TSO issued by the Regional Board. 

The memo inaccurately reJcrs to "intensive land usc activity in the Malibu Civic Center 
area." Malibu has the most restrictive land use codes in Los Angeles County. The proposed 
prohibition area (referred to in the Resolution as the Civic Center area) encompasses 1410 acres 
and approx. 90% oflhe land is open space, undeveloped, or landscaped. Wilhinlhe Civic Center 
of Malibu, there has been no new commercial development of vacant land in 18 years. Further, 
on page '1'5-1 and continuing on page '1'5-2 staff states that, "[ m]any of the seepage pits and leach 
fields in the area have been in use for decades and can no longer serve their purpose." Staffs 
statement is conclusory and is not supported by cvidcnce or data citing problematic pits and 
leach fields or showing how these systems "no longer serve their purpose." 

Staff refers 10 "hydrogeologic constraints, such as the lack of suitable surface area for 
new leach fields." This is untrue and contrary (0 (he fact (hal the Regional Board staff and Los 
Angeles County Department of Public Health have permitted septic systems based upon 
geotechnical and hydrogeologic data as recently as this year. Similarly, Page T5-2, Paragraph 1, 
Section 1 refers to "extremely limited vertical separation bctwecn lcaeh field disposal sites and 
the groundwater table." This is untrue and unsubstantiated. The Regional Board staff pcnnitted 
20 commercial sites and all of the large commercial sites including permits in 2008 and 09, and 
staff established that there was sufficient separation to warrant issuing the permits. It appears that 
staff is trying to demonstrate that the permits that were legally and properly obtained from the 
Board were done so in error and should be rescinded. 

Notably, staff incorrectly asserts that waste flows for the dischargers in the prohibition 
area have increased 15% ... from 2004 - 2008 and that" [w]astewater flow volumes have been 
steadily increasing in the City of Malibu as shown in Figure I"; however, water usc in the region 
has remained steady and tends to only fluctuate based upon rainfall and fires. The City estimates 
that the population has been growing at only one percent per year (approximately), and that 
limited growth rate does not support the allegation the wastewater flows have increased as high 
as 15% over 4 years. Board staff should rely on actual water use data, such as Malibu Civic 
Center water use data provided by LA Co. Waterworks District No. 29, to morc accurately 
determine an increase in wastewater flows. In fact, Los Angeles Water District 29 reported that 
the City has reduced our water usage in the last month by nearly 20%. 
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On page T5-3, staff alleges that, "Cross Creek Plaza was responsible for more combined 
hauling than any other discharger from 2004-2007" (combined total of 6.56 million gallons of 
septic waste hauled off site); however, this docs not account for the hauling that was required 
during thc construction and testing of the advanced OWTS currently in place at the Cross Creek 
Plaza site and the data presented is artifIcially high and does not represent the norm. The l30ard 
staff admits there has been "very little hauling since October 2007." Construction on the Cross 
Creek Plaza Advanced Wastewater Treatment System started on Novembcr 20th, 2006 and 
construction and testing of the system was continuous until March 24th, 2008 when Operating 
Permit 08024 was issued by the City. Pumping of the system was a necessity during the period of 
time between 11120106 and 04/24/2008 due to the construction and testing of that system. The 
inference that Cross Creek Plaza was responsible for morc combined hauling than any other 
dischargcr during this period is both misleading, and unfair to the prOpCJiy owner who went to 
considcrable length and expense to meet the requirements of both the Regional Board and the 
City of Malibu. The signifIcant reduction in hauling since October 2007 indicates that that the 
advanced system is performing adequately. 

StaIrs wastewater calculation is arbitrary and not based on the evidence. Page T5-3, 
Paragraph 2, Section 2 states that the "Regional Board staff determined there were 349 
residential homes in the study area." Regional l30ard staff relies upon the residential properties 
"in the study area" in the Stone Environmental Risk Assessment Study; however, the prohibition 
area differs from the boundaries of the Risk Assessment area includes more homes. It is unclear 
to which geographic area staff is referring. Additionally, Board staff "determincd" that based on 
the number of bedrooms in each house and mUltiplying that number by I 00 gallons per day ("an 
accepted assumption of waste discharge from homes"), it is estimated that 126,300 gallons of 
wastewater per day are discharged. This is a faulty conclusion that does not accurately renect the 
occupancy characteristics of the area because many homes in the Malibu Colony area and along 
Malibu Road are occupied only a seasonal or part-time basis. 

The assumption on Page T5-3, Paragraph 3, Section 3 that 95% of the water used within 
the facility goes to the OWTS is merely an assumption not supported by factual evidence and can 
not be used as an indicator to determine increased wastewater flows. The assumptions on Page 
T5-4, Paragraph I, Section, Figure I are erroneous because much of estimated annual waste 
nows and hauling volumes for the 4th quarter was based upon 3rd quarter data (summertime 
nows). 4th qUaJier flows are historically much less than summer months. Sec assumptions from 
Appendix A. 

The discussion of "Spills in the Study Area" on page T5-9, Section 7 is misleading 
because a majority of the cited incidents occurred outside the Risk Assessment area. Tn the last 
thirty-two months there were forty-two spills repOlied. Most spills that occurred fell under the 
Regional Board's jurisdiction at Paradise Cove. Out of forty-two spills, it was reported that only 
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a total of 280 gal went to a drain or river. Of those, 130 gal were outside the City jurisdiction 
and the 150 gal inside the City jurisdiction fell under the careful watch of the RWQCB at 
Paradise Cove as part of their upgrade to their sewer system. Therefore, there were 0 gallons 
that spilled into a creek or drain from our City that was due to a septic failure or overflow. 

Pages T5-21 and T5-22 of Appendix C of the report purport to represent the L.A. County 
Department of Public Health Sewage Discharge Incident Reports for Malibu. The data suhmitted 
actually indicates that Malibu's Wastewater Management Program is highly effective and that 
the OWTS systcms under thc City'S purview arc not contributing to the degradation of surface 
waters. The dates of the reported incidents cover a three year period from August 19, 2006 
through March 2, 2009 and indicatc forty-two reportee! incidents during that period. Twenty­
three of the fOlty-tWO repol1ed incidents occurred at the Paradise Cove Mobile Home Park 
Facility, a facility under the purview of the Regional Board. City of Malihu code enforcement 
staff responded to many of these incidents and noted that in several cases the issue was not a 
failure ofthc OWTS, but simply a blocked drain line or some other type of plumbing issue from 
an individual unit. The data presented by the Regional Board is anecdotal and not based on 
accurate data collection. 

With fUlther examination of the fOlty-twO surfacing events provided by the staff, there 
were a total of nineteen reported incidcnts not associated with the Paradise Cove Mobile Home 
Park, ten did not occur in the City of Malibu or the address could not be confirmed. Of the nine 
incidents over the three-year period that did occur in the City of Malibu, only four of those took 
place in the Civie Center area. From the four Civic Center incidents, a "reported" (these are very 
rough estimates) 400 gallons were discharged, all of which were contained and none of which 
reached a storm drain or the Creek. In thc fivc other incidents in the City of Malibu, two were 
reported at the County Zuma Beach Facility, both of which were contain cd, and the remaining 
three incidents were minor events, all contained. The incidents reported on January 13,2009 and 
September 8, 2008 on Malibu Canyon Road (no address) appear to result from damage to 
clements of the disposal system lor Pepperdine University (not in the City of Malibu). The 
treated effluent from the University's centralized treatment facility is piped to the Las Virgenes 
centralized treatment plant. The surfacing event on September 8, 2008 on Malibu Road of a 
reported 10,000 gallons points out the potential hazards of a sewage pipeline to or Ii'om a 
centralized treatment plant, as when events occur they tend to be on a larger scale. It should be 
noted that the L.A County Public Health report referenced by Regional Board staff indicates that 
none of the 10,000 gallons entered a drain or river (Creek). This was most likely due to prompt 
action by the responding agencies and Pepperdine University staff. 

Also, Appendix C includes two spills at locations that are entirely outside of City limits. 
Both Castlerock & Wavecrest and 3917 Spray Lane arc located east of Topanga Canyon. These 
should be removed from the list and Pg. 9 should be revised to reflect this change. 



October 8, 2009 
Page 13 

JENKINS & HOGIN, LLP 

Due to the extremely low reported spills that actually reached a drain or creek, it is easy 
to conclude that a decentralized system (individual OWTS) is actually far better illr the water 
environment than a centralized system that has a very real potential to produce large spills that 
actually reach the ocean. As another example, it has been reported that 10,000 gallons of raw 
sewage entered the ocean at Will Rogers Beach in recent months. 

Starting on page TS-6 of the "Septic Pumping and IJauling Regulations" report, Board 
staff explains that it eonductcd a "drive through type of inspection" on Junc 16, 2009, and their 
observations are documented in the inspection repOlt included as Appendix B; however, the 
investigation results do not indicate an increase in wastewater flows. First, staiT states that they 
chose the Malibu Colony Plaza as their destination, whieh has actually becn under the purvicw of 
the Regional Board's NOV and TSO for several years and is not indicative of any lapses in the 
City'S regulatory competence. Page TS-17 includes a photograph of an Ely Jr. pumping unit, a 
licensed operator, and a member of the City'S Wastewater Advisory Board; but, the summary of 
staff's investigation docs not demonstrate an increase in wastewater flows because the operator 
was pumping a grease trap, not a septic tank. Under the photo of the unit on page T5-18, 
Regional Board staff comments that, "noise levels required raising your voice significantly for 
conversation" and that "there was a strong stench of raw sewage." These comments are not 
reiated any water quality or wastewater issues associated with the observed pumping activity 
because all grease traps need to be pumped regularly, regardless of whether the business is 
connected to a septic system, package plant, or centralized system. Notably, staff commcnted 
under the photos on page T5- 18 that no spills or leaks were observed and no spills or leaks were 
reported on Page TS- I 9 either. On page TS-20, staff reports seeing three vehicles belonging to 
McDermott Plumbing "apparently pumping residential septic tanks; however, "[iJt was unclear 
whether these trucks were performing routine sludge removal or pumping duc to septic tank 
capacity problcms" and thus, the summary of the investigation is not demonstrative of any 
capacity problcms. 

Section 6, pages '1'5-7 - T5-9, references a Carbon Footprint Analysis, which appears to 
be hoth loosely analyzed and irrelevant to a determination of increased wastewater flows nor 
does it have any relationship to water quality and the proposed prohibition. Additionally, the true 
number of trips per day by septic haulers would be negligible compared to the tens of thousands 
of trips per day by vehicles that go through Malibu on P.C.H., Malibu Canyon Road, and Kanan 
Dume Road. Thc analysis by Regional Board staff also docs not take into account the "carbon 
footprint" of the Malibu Civic Center Wastewater Treatment Facility when built and operational, 
or compare the two carbon footprints. 

Resolution Finding 6. A peer review was conducted pursuant to California Health and 
Safety Code section 57004. 
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With respect (0 the Peer Review, the City questions the basis [or the statements in each 
peer review memo regarding thc sound scientilic method used. Without a consideration or 
analysis into othcr potential causes of thc clevatcd nitrogen or bactcria in groundwater, surfaec 
water, and surfzone, the scicntilic evidence to support the Basin Plan Amendment is incompletc 
at best. 

The City also requests filII acccss to all tho peer review memos and an opportunity to 
submit coml11onts in writing before the Regional Board considers tho proposed Basin Plan 
amendment. This finding 6 is not supported by substantial cvidencc in thc record in that all of 
the memos were not made available to the public prior to the October 8, 2009 deadline for 
submittal of written comments to the Board and the City and the Board cannot base its decision 
on documents that are outside the rccord for the public hearing that is required uncleI' Water Code 
section 13244. 

Resolution Finding 7. No authorized public agency has offered salisfactory assurance 
thai Ihe discharge syslems are appropriale~y designed, located, sized, ,\jJaced, cOl7slrucled, and 
maintained, such that they are adequale 10 prolect rhe qualify afwarerfi!!' benefiCial uses in the 
Malilnl Civic Center area, pursuanlto California Water Code section 13282. 

Malibu objects to this linding and contends that the City's comprehensive wastewater 
management program adequately protects the water for beneficial uses, The Board staff has not 
sufficiently demonstrated that the existing systems arc inadequately designed and to the contrary, 
the City has implemented a comprehensive regulatory scheme to ensure that the systems do not 
impair water quality standards. Before the Board considers staffs recommendation, Malibu 
requests the opportunity to provide satisfactory assurances that the systems it is responsible for 
are appropriately designed, located, sized, spaced, constructed aud maintained, as required under 
Water Code Section 13282. 

Under the Memorandum of Understanding with the Regional Water Quality Control 
Boardl, the City is responsible for permitting OWTS for single family homes and small 
commercial development, excepl restaurants. As a Qualified Local Agency, the City has 
diligently carried oul the terms of the MOU by reviewing and enforcing the siting, pcrmitting, 
construction, inspection, monitoring, and performance rcquiremcnts for nearly 1500 residential 
and small commercial onsitc wastewater treatment systems in all areas of Malibu, including all 

3 The MOV memorializes an agreement reached several years ago under which the City assumed responsibility for 
permitting OWTS for single family homos and small commercial development, except restaurants. The Regional 
Water Quality Control Board retains permitting responsibility for systems that generate over 20,000 galions per day, 
residential developments of 111 ore than two homes, multi-family developments, commercial facilities that generate 
over 2,000 gallons per day, systems that dispose of sewage containing industrial waste and systems proposed 10 
utilize aboveground dispersal or storage of effluent. 
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new, replaced, repaired and upgraded systems. The City has the equivalent of three full-time 
stafT members dedicatcd to performing these duties and the City Managcr estimates that thc City 
spcnds approximately $500,000 - $750,000 annually to carry out the requirements of the MOU. 

The City has completcd or made significant progrcss on each of the seven specific 
programs it agreed to implement undcr the MOU (set out in Section VI of the MOU concerning 
"Interim Measures"). Building on thc programs from thc MOll, the City has adopted and 
implemcntcd a comprehcnsive regulatory scheme governing OW,],S citywide. These proccdures 
ensure that new and existing systems arc functioning at the highest lcvels of performance 
corresponding to the systems' design intcnt. Thc wastcwater management programs administcred 
by the City protect public health and safety, and the environment, and ensure that the City safely 
and effectively regulates the dispersal of treated effluent in a manageable and sustainable 
manner. A short summary of the status of each program follows: 

Malibu Ordinance No. 321: On March 10, 2008, the City of Malibu adopted Ordinance 
321, establishing the Operating Permit Program for OWlS citywide. The program assists 
property owners in OWTS managcment by cstablishing consistent requirements for assuring 
appropriatc operation and maintenance of the systems and safe and effective wastewater 
treatment and dispersal. 

All new development, which includes the installation of a new OWTS, requires an 
Operating Permit (01'). Properties with existing OWl'S must apply for and obtain an 01' when a 
proposal to repair, alter, modify, replace, renovate, or relocate the existing OWTS, including the 
alteration, modification, remodel, or repair of an existing structure involving the addition of any 
new plumbing fixtures or results in any increase in the load to the existing OWl'S. 

Under the 01' process, the cxisting OWl'S must undergo a thorough and comprehensive 
inspection conducted by a City of Malibu Registered Inspector certified by a nationally 
recognized training entity, currently the National Association of Wastewater Transporters 
(NAWT). 

Ordinance 321 requires specific uses within the City to apply for and obtain an Operating 
Permit on or before specific dates due to the intensity of use and the potential strength of the 
effluent crcatcd by the spccific occupancy. These timeH'ames for obtaining Operating Permit are 
as follows: 

• Restaurants: On or before April 9,2009 

• All Commercial Properties: On or before April 9, 2009 

• Multifiunily/Condominiums: On or before April 9, 2010 
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Ordinance 321 also contains a "Point of Sale" component whereby the owners of real 
property served by an existing OWTS must obtain an OJ' prior to the transfer of title of the 
property. The system must pass a thorough and comprehcnsivc inspection to be eligible for an 
or and systems that fail inspection must be repaired, modified, or replaced as appropriate. To 
facilitate the transfer of title, the OWTS owncr may sign a binding Compliance Agreement with 
City outlining the corrective actions to be completed and the timeframes in which such remedial 
action may be accomplished. The Point of Sale and Operating Pcrmit programs have resulted in 
improved tracking, and repairing and upgrading the existing OWl'S within the City. 

Implementation of Ordinance 321 will provide ongoing assurance that all ncw and 
existing OWl'S arc operating in a safe and healthy manner and that any OWl'S that are not 
functioning properly are immediately identified and repaired or replaced. Failure to operate and 
maintain an OWTS in strict conformance with the standards and policies of the City of Malibu 
arc grounds tor revocation of the Operating Permit and a violation of' the Malibu Municipal 
Code. 

Local Coastal Program: Chapter 18 of the Local Coastal Program is the primary 
regulatory fi'amework for the installation, use and 10ng-terll1maintenance of OWl'S in the City. 
The intent of the LCP is to protect coastal waters within the City, accomplished through strict 
regulations govel'l1ing the design, siting, installation, opcration, maintenance, and sustainability 
of all OWTS in the City. A Coastal Development Permit (CDI') is required for the installation of 
all new OWTS, the expansion, modification or change in the type or intensity of usc of an 
existing OWl'S. During the CDI' rcview process, the system is assessed for compliance with all 
applicable regulations, including the Regional Board's current requirements. Chapter 18 of the 
LCI' requires submittal of extensive doenmcntation to assure the system is heing operated in a 
safe, proper manner, reviewed by Registered Civil Engineers, Certitled Engineering Geologists, 
Professional Geologists, and Registered Environmental Health Specialists,. The City of Malibu's 
policies require OWTS contractors to posses a valid State of California Class A Engineering 
license, or a valid Class C42 Septic Installer License. These rigorous requirements provide 
additional assurance the systems are installed and maintained to the highest standards possible. 

The California Plumbing Code, Appendix K - Private Sewage Disposal Systems: The 
City has adopted this section of the Califol'l1ia Plumbing Code, which can be found at Malibu 
Municipal Code Chapter J 5.12 and also regulates the design, siting, installation, and 
maintenance ofOWTS's in Malibu. The Plumbing Code establishes general regulations for when 
an OWTS may be used, where it may be located and means to protect both the system and the 
environment, and creates minimum standards for the capacity and constrnction of OWl'S. The 
Plumhing Code also describes acceptable materials for use in the construction of OWl'S 
components and installation of the system, as well as details the methodology of installation and 
acceptable tolerances for all components of the systems. In conjunction with the strict 
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requircments of LCP Chaptcr 18, the Plumbing Code provides a strong foundation for the design, 
siting, installation, operations, and maintenance of the OWTS. 

Guidelincs and Policies: The City of Malibu has established guidelines and policies to 
compliment the requirements of LCP Chapter 18, the California Plumbing Code, and Ordinance 
321. These policies prescribe the specific requirements necessary for the review and installation 
of all OWTS to assure conformance with all applicable State, County, and City of Malibu 
regulations. The City has worked diligently and collaboratively with other agcncies in this effort, 
including the State Water Quality Control Board, the Los Angeles Regional Water Quality 
Control Board, the Department of I lcalth Serviccs, Los Angeles County Department of Hcalth, 
the City of Malibu's Wastewater Advisory Committee, among other responsiblc entities. 

Integrated Wastewater Information Management System (IWIMS): Completed with a 
$667,000 Clean Beach Initiative grant, the web-based program is in use and is esscntial in the 
management of the Operating Permit Program, the Point-of~Sale Program, and implementation 
of the Malibu Wastewater Management Program. Two full-time staff positions have been 
crcated for data input and management of this system. 

Malibu Lagoon and Beaches Bacterial Contributory Areas: The City requires that most 
new, renovated, modified, or replaced OWTSs provide a minimum secondary treatment with 
disinfection (City-defined lertiary treatment), including properties adjaccntto the Malibu I,agoon 
and ocean. The City also works closely with Regional Board staff to implement Waste 
Dischargc Requirement (WDR) permits for all new, renovated, modified, or replaced 
commcrcial, restaurant and multifamily OWTSs requiring the issuance of a WDR to assurc 
com pliancc. 

Malibu Lagoon Nitrogen Contributory Areas: Similar to the MaJibu Lagoon and Beaches 
Bacterial Contributory Areas, the City works with Board staff to achieve compliance with water 
quality criteria through the plan review process. Additionally, the nitrogen limits for Malibu 
Lagoon and Malibu Creek were adopted by the United States Environmental Protection Agency 
(EPA) in March 2003. 

Water Resource Management: The City has adopted provisions in the Malibu Plumbing 
Code to require the use of low-flow fixtures when plumbing fixtures are newly installed or 
replaced. The City, through the Public Works Department, is also implementing conservation 
programs for the reduction of water consumption. The City also works with the West Basin 
Municipal Water District to ensure that Malibu commercial properties are taking advantage of 
rebates to replace high water use fixtures. Since 2005, the Civic Center commcrcial arca reduced 
watcr use by nearly 2,000,000 gallons pcr ycar, reducing inputs to the groundwater table. 
Additionally, the City is also investigating programs for rainwater harvesting and use, gray water 
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usc, and subsurface irrigation of wastewater for landscaping. The City has met with State 
representatives and personnel from the State Water Quality Control Board and the Department of 
Public IIealth to discuss how to promote thcsc initiativcs, including water quality. 

OWTSl}ltClXIll"ltion Manuals: These inlonnational brochures are produced and mailed 
out to all property owners in the City. The hrochure has heen well received and many OWTS 
designers include this brochure in their homeowner information packets. 

The City's General Plan, the comprehensive, long-term plan for development with which 
all land use decisions must be consistent, finds that as long as a high level of supervision of 
design and maintenance of these systems is maintained, septic systems are not expected to 
significantly impact the quality of the groundwater resource (Warshall & Williams, 1992). See 
City of Malibu General Plan Section 3.3.3. The City has increased its regulatory oversight and 
implemented an inspcction, retrofit and point-of-sale program that ensures the appropriately 
designed, located, sized, spaced, constructed, and maintained. 

Resolution Finding 8. Pursuant to the California Water Code, section 13283, the State 
Water Resources Control Board (State Board) shall include a preliminCilY review of possible 
altel'l1atives necessary to achieve protection of water quality and present and/iJture benefiCial 
uses of water, and prevention of nuisance, pollution. (lnd contamination. including, but not 
limited to, community collection and waste disposal .systems which utilize subsUiface disposal, 
and convention treatment ,Iystems. The Regional Board has conducted a preliminary review of 
possible alternatives, as documented in the staf!report. 

The Board's staff analysis of possible alternatives does not meet the requirements of 
Water Code Section 13283. A more detailed discussion on staff's alternatives analysis can be 
found below in the response to Finding 9. 

Resolution Finding 9. 711e basin planning process has been certified as fimctionally 
equivalent to the California Environmental Quality Act (CliQA), including preparation (~l an 
initial study, negative declaration, and environmental impact report (14 eCR, section 15251 (g)). 
As this amendment is part of the basin planning process, stafl has prepared an linvironmental 
Staff Report, which is considered a substitute to an initial study, negative declaration, andlor 
environmental impact report. This Environmental SIC//! Report satisfies the substantive 
requirements of the Califol'l1ia Code of Regulations, title 23, section 3777(a), and includes a 
project description, environmental checklist, reasonable alternatives, and mitigationl11easures. 

Additionally, the Regional Board staff has not adequately analyzed the environmental 
impacts of the Basin Plan amendment and reliance on this deficient environmental assessment 
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would violate the requirements of the California Environmental Quality Act (CEQA) and the 
California Water Code. 

While CEQA's EIR requirelllent does not apply to actions specifically authorized by a 
certified regulatory program, thc preparation of the required functionally cquivalcnt document is 
still subject to the broad policy goals and substantive standards of CEQA. An environmental 
documcnt offered as a substitute for an ErR pursuant to a cC11ified regulatory program must 
include alternatives to the activity and mitigation measures to avoid or reduce any significant or 
potentially significant effects that the project might havc on the environlllent, and a document 
offered as a substitute negative declaration must include a statemcnt that the agency's review of 
the project showed that the project would not have any significant or potentially significant 
etIeets on the environment and therefore no alternatives or mitigation mcasures arc proposed to 
avoid or reduce any significant effects on the environment. The statement must be supported by 
a checklist or other documentation to show the possible effect that the agency examined in 
reaching its conclusion. 14 CCR § 15252. The Regional Board may not approve a proposed 
activity if there arc feasible alternatives or feasible mitigation measures available which would 
substantially lessen any signifIcant adverse impact which the proposed activity may have on the 
environment. Pub. Res. Code § 21080.S(d)(2)(B); 23 CCR § 3780. The Environmental Staff 
Report (hereinafter "Checklist" 01' "Report") offered by the Board staff in support of its Basin 
Plan amendment is legally inadequate in several respects and fails to provide the Board and the 
Jlublic with any meaningful information upon which (0 base a conclusion about the potential 
environmental effects of the proposed project. 

1. General Comments on the Environmental Staff Report. 

Five-Year Schedule for Compliance Projects. The entire analysis is predicated on a five­
year time schedule for implementation for one ofthree so-called "options for compliance." The 
five-year assumption appears dubious at best. Not only does the schedule appeal' to 
underestimate the time nceessary for the design, planning, CEQA review, and construction 
phases, it does not account at all for the significant amount of time that will be required to plan 
and secure a financing mechanism of any of the "compliance projects." In addition, the schedule 
does not account for the possibility of litigation-a reasonably foreseeable eventuality given the 
controversial nature of the proposed project and the complex nature of the CEQA review that 
would be required for any of the "compliance projects" outlined in the Report. 

Statement of Ovcrriding Considerations. The Report contains a brief section entitled 
"Statement ofOvcrriding Considerations and Determination." The Statement consists only of 
conclusions and offers no evidentiary basis for those conclusions whatsoever. CEQA 
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unambiguously reguires a statement of overriding considerations to be supported by substantial 
evidence in the record. 14 CCR § IS093(b). In any event, as analyzed in greater detail below, 
because of the many contradictions between the Chccklist and the accompanying discussion in 
the Report, it is unclear what exactly the anticipated unavoidable significant environmental 
impacts are. 

Unavoidable Significant Adverse Impacts. The section of the Report entitled 
"Unavoidable Significant Adverse Impacts" inexplicably appears to be discussing a different 
project. The proposed project does not involve a TMDL. This section appears to be li fted from 
a completely unrelated report (e.g., "Section 6 of this SED identifies the anticipated 
environmental effects fo r each resource area ... . "). Finally, in spite of the section heading, the 
conclusion appears to be that there are no unavoidable significant adverse impacts anti cipated. 
This is but one of several examples throughout the Report that evidences the complete lack of a 
good-faith effort at full disclosure. 

Redundancy. A large section of the Report commencing with a secti on entitled "Other 
Environmenta l Considerations" on page 19 and ending on page 24 is repeated verbatim on pages 
43 through 48 . These redundant sections include the sections discussed above, patent errors and 
all, once again evidencing the lack of serious effOit made to evaluate the environmental impacts 
of the proposed project. 

2. T he Environmenta l Staff Report and Checklist Fail To Adequately Analyze 
Potential Environmental Impacts and Identify Mitigation Measures. 

Although the Envirorunental Staff Report acknowledges that the project wi ll effectively 
require one of three very significant, large-scale projects to be undertaken- the construction of 
"integrated facilities," an "interceptor sewer," or "decentralized fac ilities" (referred to in the 
Report as "options for compliance projects")- there is no meaningful analysis whatsoever of the 
potential environmental impacts of any of the three enumerated "compliance projects." In order 
to be of any va(uc to the decisionmakers and to the public, the Repolt and Checklist must analyze 
all reasonably foreseeable environmental impacts of the project proposal. Rather than providing 
a meaningful analysis of the potential environmental consequences of the "compliance projects" 
that the Basin Plan Amendment will effecti vely require, the Rep0l1 and Checklist instead 
repeatedly cite to section 13360 of the Water Code and conclude that, because the Board may not 
mandate a specific maimer of compliance (that is, it may not force the City to choose among the 
three potential compliance options), it is somchow reli eved of its obligation to analyze the 
reasonably foreseeable envirolUllental impacts of its action. The Board 's staff is mistaken. 
CEQ A unambiguously requires the Board to analyze reasonably foreseeable environmental 
impacts of the reasonably foreseeab le methods of compliance. PRC § 2 1 159(a)(1 ). Ironically, 
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the Board's staff acknowledges this obligation outright (Envirorunenta l Staff Report at p. 5), yet 
fails to make any serious effort to meet it. The deferral of the requisite environmental analysis is 
not consistent with the Board's duty to disclose to the public and the decisiorunakers the potential 
impacts and feasible mitigation measures associated with (he proposed project. 

Furthermore, although the Checkli st concludes that a large number of envirorunental 
impacts will be "less than significant with mitigation incorporated," it fails (0 identify a single 
mitigation measure.4 When mitigation measures are required, they must include specific feasible 
actions that will actually minimize or avoid potential impacts and reduce them to less than 
significant levels. 

As detailed below, the Checkli st identifies and contemplates several potentially 
significant environmental impacts but provides no meaningful information as to the nature of the 
anticipated impacts or how they may be mitigated. In addition, the Checklist fails to mention a 
host of foreseeable, and potentially significant, enviroml1ental impacts that may result fr0111 the 
proposed project. These shortcomings evidence a failure to provide the good-fai th effort at full 
disclosure requi red by CEQ A and render the RepOli/Checklist useless as an infonnational 
document. 

3. The Environmental Checklist and Discussion Fails to Meet Minimum Legal 
Requirements. 

Global Comments: The Environmental Checklist and accompanying discllssion consist 
entirely of unsubstantiated conclusions without any evidentiary support. Not a single source is 
cited for any of the factual determinations made or conclusions reached. Consequently, none of 
the findings is supported by any evidence at all, let alone substantial evidence. Consequently, 
the RepOlt raises more questions (han it answers and utterly fails to provide any meaningful data 
or analysis necessary for informed deeisionmaking. The lack of reasoned analysis and 

'Oddly, the Report proclaims that "[w]hen the CEQA analysis identifies a potentially significant environmental 
impact, the accompanying ana lysis identifies reasonably fo reseeable feasible mitigation measures." Yet, not a single 
mitigation measure is identified. Instead, the Report relies on vague and unsubstantiated conclusions while 
purporting to sh ift the burden ofidcntifying mitigation measures to other agencies. (E.g., "The implementation of 
this prohibition ... lllay result in short-term localized significant adverse impacts to the environment as a [sic] large 
construction projects may be undcI1aken in the vicinity of the area. These impacts are generally expected to be 
limited, short-term or Ill:=ty be mitigated through carefhl design and scheduling." Report at p. 24.) Because the 
"options for compliance projects" are reasonably foreseeable at the present time, and because the RWQCB will 
retain WDR permilting,iurisdiction over the:: treatment faci lities associated with any oftlle "compliance projects," 
the Board cannot rely on another agency to identify feasible mitigation measures or alternatives at a later date. [4 
CCR§ 15091(c). 
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suppDlting data evidences that no good-faith effort has been made to ana lyze the potentia l 
environmenta l effects of this very large-scale project. Even though the proposed project 
effectively commits the City to a course of action (which the Report narrows down to three 
possiblc "options for compliance projects"), no effDlt is made to analyze any of the reasonably 
foreseeable environmental effects of any of those potential projects. Instead , any meaningful 
analysis is consistently deferred to a later stage and made the responsibi li ty of another agency. 
The consistent deferral of any meaningful analysis, in spite of the fact that several impacts are 
reasonably foreseeable at this stage, frustrates CEQA's fundamental purpose and completely 
forecloses the opportunity for the Board or the public to make an informcd, independent and 
reasoned judgment on the merits of the proposed project. 

I. Earth . a. : Each of the "compliance projects" mentioned in the Report requires tens of 
thousands of feet of pipe to transpOlt untreated wastewater to the point of treatment and tens of 
thousands of feet of pipe to distribute the treated and recycled wastewater product, yet there is no 
mcaningful information or analysis provided regarding the relationship between the anticipated 
"compliance projects" and the geological hazards present in the area. A pipe rupture related to 
the geological instability may result in significant adverse environmental impacts. The potential 
for a significant environmental impact is implicitly recognized (the "less than sign ificant with 
mitigation incorporated" box is checked), yet the discussion simply concludes without 
explanation or evidence that any potentially significant impacts can be effectively dealt with and 
mitigated to a level of insignificance at the "project leve!." This deferred analysis and mitigation 
fails to satisfy CEQA's mandate and does not provide the decisionmaker with the information 
necessary to make an informed decision about the project. What is the nature of the potential 
impacts of the project as relates to unstable-earth conditions or changes in geologic 
substructures? What is the evidentiary basis for the conclusions set forth? What exactly are the 
mitigation measures that willlcssen the potential impacts to degree of insignificance? 

1. Earth. b.: What is (are) the mitigation measure(s) that wi 11 lessen the impact to degree 
of insignificance? 

1. Earth. c.: The explanation concludes that the infrastructure for the compliance projects 
"could be of the size or scale that minimizes impact to topography and relief." What is the 
evidentiary basis for this conclusion? 

1. Earth. e.: What is the evidentiary basis for this conclusion and what degree of 
temporary impacts are expected? What is (are) the mitigation measure(s) that will lessen the 
impact to a level of insignificance? 
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I. Earth. f: The discussion contemplates unspecified mitigation measures, yet the table 
indicates a less than significant impact without the need for mitigation. Which is it? If 
mitigation measures are requircd, exactly what are they? What is the evidentiary basis for 
concluding that the mitigation measures will reduce the potential impacts to a level of 
insignificance? 

J. E311h. g.: Each of the "compliance projects" mentioned in the Rcport requires tens of 
thousands of feet of pipe to transport untreated wastewater to the point of treatment and tens of 
thousands of [eet of pipe to distribute the treated and recycled wastewater product yet there is no 
meaningful information or analysis provided regarding the relationship betwecn thc anticipatcd 
compliance projects and thc geological hazards present in the area. A pipe rupture as a result of 
earthquake, landslidc, mudslide, ground failure or similar hazard could result in significant 
adverse environmental impacts. This warrants meaningful analysis. Some places in the project 
area may be subject to liquefaction as well. The potential for a significant environmental impact 
is implicitly recognized (the "less than significant with mitigation incorporated" box is checked), 
yet the discussion simply concludes without explanation or evidence that any potentially 
significant impacts can bc effcctively deal with and mitigated to a level of insignificance at the 
"project level." This deferred analysis and mitigation fails to satisfy CEQA's mandate and docs 
not provide the decisionmaker with the information neccssary to make an informcd dccision 
about the project. What are the nature of the potential impacts of the project as relates to 
geological hazards? What is the evidentiary basis for the conclusions set forth? What exactly 
arc the mitigation measures that will lessen the potential impacts to degree of insignificance? 

2. Air. a.: The discussion only mentions construction emissions. No attempt is made at 
quantifying emissions, yet the discussion concludes without any evidentiary basis that the 
emissions can bc mitigatcd to a lcvel ofinsignificanec. Evcn the unsupported conclusion is 
unsure ("[wJith mitigationl11casures, these emissions should be within the South Coast Air 
Quality Management District's construction significance thresholds." (Emphasis added.)) The 
discllssion does not indicate what the emissions thresholds are or what level of emissions can be 
anticipated fi'om the project. The discussion also fails to acknowledge the reasonably 
foreseeable possibility that one of the "compliance projects" may not be online by the end of the 
five year period, thereby leaving existing dischargers with no choice but to arrange for daily 
hauling until such time as a "compliance project" comes online. Daily hauling from every 
existing discharger in the Civic Center would result in increased emissions, in addition to other 
potentially significant impacts, and the possibility of this impact is not anticipated. Also, 
construction of any of the "compliance projects" will foreseeably result in traffic congestion 
during installation of thc rcquisite piping. The additional impact of idling cars is not antieipatcd 
or analyzed in any way. The analysis needs to be expanded to include a meaningful discussion 
of all reasonably foreseeable impacts to air quality. And, the discussion needs to identify the 
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evidentiary basis for any conclusions set forth. Finall y, the di scuss ion must identify the 
mitigation measures that will lessen the potential impacts to degree of insignificance. 

2. Air. b.: The Checklist indicates that the impact with respect to objectionable odors will 
be less than significant with mitigation, yet no mitigation measures are identified. What is the 
evidentiary basis for the conclusion? What exactly are the mitigation measures that wi ll ensure 
no sign ifi cant impact from any of the three foreseeable methods of compliance? There is no 
discussion of the odors associated with the construction phase of any compliance project or with 
the abandonment and excavation of existing septic systems once a "compliance project" comes 
online. What types of impacts can be expected from these reasonably foreseeable consequences 
of the project and can they be mitigated to a level of insignificance? lfso, how? What is the 
evidenti ary basis for the conclusion? 

3. Water. e.: The presumed max imum fl ow of300,000 gpd is understated because it does 
not account for all of the many undeveloped properties in the project area that will be required to 
tie into any of the "compliance projects" once developed. Only half of one sentence is devoted 
to identifying and analyzing the potential impacts of the proposed project with respect to 
discharges into su rface waters and that sentence concludes by deferring any meaningful analysis 
until one of the three potential "compliance projects" is chosen by the local agency ("The 
potential for such impacts, such as increased turbid ity and sediment in runoff from construction 
sites, would be evaluated during planning and design at the project level.") Report at p. 29. The 
discussion also fai Is to identify any potential si tes for the di sposal of treated effluent. However, 
the discussion does anticipate that an ocean outfall may be requ ired and, yet, does not even begin 
to analyze or disclose the potential environmental impacts of discharging treated wastewater into 
the ocean. Rather, the di scussion simply concludes without citation to any evidence whatsoever, 
that "[wJith proper design and operation of treatment fac ilities and outfall equipment such as 
diffusers and temperature controls, an ocean outfall discharge should meet water quality 
objectives, including temperature and turbidity." Id. (Emphasis added.) Then, in keeping with 
the balance of the RepOIt, the discussion defers all meaningful environmental analysis to a later 
stage. The analysis fai ls to consider any ofthe reasonably foreseeable impacts of the project on 
surface waters, fails to provide any evidence for the conclusions reached, and fail s to identify 
any mitigation measures that will ensure impacts will be less than significant. 

3. Water. f.: The Checklist indicates that potentially significant impacts can be expected 
yet there is no analysis of the impacts whatsoever and no discussion of any mitigation measures 
that might be implemented to alleviate or reduce those impacts. What exactly are the impacts? 
What is the evidentiary bas is for the conclusion? What mitigation measures are avai lable to 
reduce or minimize the potentially significant impacts? 
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3. Water. g.: The Checklist indicates that potentially significant impacts can be expected 
yet there is no analysis of the impacts whatsoever and no di scussion of any mitigation measures 
that might be implemented to alleviate or reduce those impacts . What exactly are the impacts? 
What is the evidentiary basis fo r the conclusion? What mitigation measures are avai lable to 
reduce or minimize the potentially significant impacts? 

3. Water. g.: Without any evidentiary basis indicated whatsoever, the Checklist and 
discuss ion ind icate that no impacts are anticipated. This necessarily assumes, among other 
things, that all infrastructure necessary for any of the "compliance projects" would be located 
outside of the flood plain. What is the evidentiary basis for that apparent assumption? 
Considering it is reasonably foreseeable that some of the necessary infrastructure may have to be 
located within a flood plain, what type of impacts can be expected to result? What mi tigati on 
measures might be available to reduce or minimize those impacts? 

6. Noise. a. : The Checklist concludes that the increase in ex isting noise levels will be 
less than sign ificant with mitigation, yet there is no evidence to support that conclusion. The 
discussion simply states that "[wJhen specific projects are developed, measures should be 
identified to ensure that noi se is kept to levels that comply with any noise standard or 
ordinance." However, it is reasonably foreseeab le at this time that any sewer lines install ed in 
areas like Malibu Colony or along Malibu Road or Pacific Coast Highway would be located 
immediately adjacent to residences. These sensitive receptors could be significantly impacted by 
the noisc associated with construction-especial ly those along PCH considering sections 7a and 
13a of the Checklist actually suggests that construction along PCI-I be conducted at night. Given 
that fact that any of the three enumerated "options for compliance projects" would requ ire the 
installation of tens of thousands of feet of piping through residential areas, what is the 
evidentiary basis for concluding that noise impacts will be less than significant with mitigation? 
What exactl y are the mitigation mcasurcs that wi ll be implemented to assure less than significant 
impacts? 

6. No ise. b.: See comment on 6.Noise.a above. 

7. Light and Glare. a.: The statement in the first sentence evidences the lack of effort 
apparent th roughout the document. !fthe mitigati on measures are reasonabl y foreseeab lc, how is 
it that it remains unknown whether any of them involve lighting? How is that a valid 
assumption? If such impacts are "not likely," how is it that the Checklist can conclude that the 
impacts will be less than significant? The very next sentence contemplates that night work will 
be required to alleviate some of the traffic impacts. The night work will certainly involve 
significant lighting immediately adjaccnt to residences. The third sentence recognizes there will 
be impacts, yet defers analysis of those impacts until a specific project is fo rmulated . !fthe 



October 8, 2009 
Page 26 

JENKINS & HOGIN, LLP 

analysis is deferrcd, how is it that the Checkli st can conclude the impacts will be less than 
significant? Given that fact that any of the three enumerated "options for compliancc projects" 
would requ ire the installation of tens of thousands of feet of piping through residential areas, and 
given the fact that night work is both anticipated and encouraged, what is the evidentiary basis 
for concluding that light and glare impacts will be less than significant? Givcn thc forcsccabi lity 
of such impacts at this stage, why is the entire analysis being deferred in violation of CEQA? 

8. Land Use. a.: The checked box indicates that there wi ll be potentially significant 
impacts with respect to land use, yet the discussion concludes, without evidence or analysis, that 
"[s]ewer lines for all three compliance projects will not have impacts on land use, zoning, or the 
physical arrangement ofthc community." Which is it? Fm1hermore, the analysis does not 
consider the potential impacts to land use that may result if one of the "compliance project" 
options is not online by the end of the five-year period. [fcommercial centers are forced to shut 
down as a resu lt of the prohibition, what effect will this have on land use? 

10. Risk orUpse!. a.: This section fail s to analyzc thc potcntial impacts ofa sewer line 
rupture occurring as a result of an accident, pipe failure, earthquake, landslide, or other cause. 
This section also fails to analyze the potential for accidental release of hazardous materials when 
old onsite wastewater treatment systems are abandoned and excavated as a result of the proposed 
project. Furthermore, although the Checkli st indicates a less than significant impact, the 
discussion contemplates a "hazardous materials management program." What is this program 
exactly and why is it not considered a mitigation measure? See also comment I.Earth.g above. 

11. Population. a.: This section is wholly deficient in a number of ways. First, the 
current requirement fo r onsite treatment and disposal of wastewater acts as a constraint on 
development. See Malibu General Plan sections 3.3.3 and 7.3.3. 1. Removal of that constraint 
through anyone of the three contemplated methods of compliance will celtainly foster new 
development and, consequently, a conesponding growth in popUlation. There is no analysis or 
discussion of this foreseeable impact whatsoever. Second, the Report fa il s to analyze the effect 
of the prohi bition on development projects that have valid planning approvals but have not yet 
been constructed. How will those projects be dealt with under the proposed prohibition and how 
will th is affect the growth rate in the project area? Third, the discussion (and, indeed, the enti re 
Report) anticipates that the "compliance projects" willbe sized to replace existing OWDS flows 
only. If any future development in the project area will need to tie into any "compliance project" 
eventually constructed, why would the capacity of the new system be assumed to be equal to the 
existing flow rate from the existing development? There is a significant amount of undeveloped 
property in the project area. Where does the Board anticipate that those properties will dispose 
of their wastewater once developed if the capacity of the anticipatcd "compliance project" will 
be designed to not accommodate them? Development of the currently undeveloped properties in 



October 8, 2009 
Page 27 

JENKINS & HOGIN, LLP 

the project area should be aillicipated in a manner consistent with the City's Local Coastal 
Program and General Plan. This is clearly foreseeable at thi s stage and the fa ilure to provide a 
good-faith analysis of foreseeab le impacts violates CEQA and precludes infolTIled 
deci siomnaking. 

12. IIousing. a.: The di scuss ion fai ls to acknowledge that the current requirement for 
onsite treatment and disposal of wastewater acts as a constraint on development. See Malibu 
General Plan sections 3.3.3 and 7.3.3. 1. Removal of that constraint through anyone of the three 
contemplated mcthods of compl iance may toster the development of currently undeveloped 
parcels in the project area and, consequently, affect the ex isting housing supply. There is no 
analysis or discuss ion of thi s foreseeab le impact whatsoever. In add ition, the discussion fai ls to 
acknowledge that without the need for leachfields in the future, beachfront parcels will be less 
constraincd and there wi ll be more area available on each beach front lot fo r development. Since 
there is no maximum square footage restriction on beach fro nt parcels, the proposed project 
would foreseeably result in larger beachfront homes and additions to many existing beachfront 
homes once the leachfield areas arc no longcr ncccssary. The failure to anticipate these 
reasonably fo reseeable consequences of the proposed project renders the analysis inadequate. 

13. Transpoltation/Circulation. a.: The discussion neglects to mention that all three of the 
"options for compl iance projects" would require laying tens of thousands of feet of pipe in the 
public right of way. Installing pipelines along PCH, Malibu Road and other roadways will 
require lane closures . The analysis fa il s to account for the potentially significant traffic impacts 
associated with lane closures, especially on PCH which the RepOt1 acknowledges is the most 
heavily traveled highway in the area and an impOItant regional link. The analysis also fails to 
account for employees/maintenance personnel at the treatment plants and the associated vehicle 
trips during the operations phase. Furthermore, the terse discussion fails to meaningfully answer 
these fundamental questions: What level of impact is anticipated? How has it been quantified? 
What thresholds of significance were used? What exactly are the mitigation measures proposed 
and how will they reduce the impact to a level of insignificance? 

13. Transportation/Circul ation. b.: This section concl udes that project impacts on parking 
will be less than significant with mitigation yet fai ls to identify any mitigation measures, instead 
deferring idcntification of mitigation measures for a "project level" review. Without identifyi ng 
the level of potential impacts, and without identifying any mi tigation measures, how can the 
Report meaningfully conclude that any potenti al impacts will be mitigated to a level of 
insignificance? What is the evidentiary basis for the conclusion reached? 

13. Transportation/Circulation. c.: See comment on section 13.a. above. Also, the 
Repott assumes that one of the "compliance projects" will be completed and online with in 5 
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years. No eft(Jrt is made to examine the potentially significant environmental consequences that 
would result if the City is unable meet this aggressive timeline. Ifa treatment plant, or a 
transport system to an existing treatment plant, is not online within 5 years, what traffic impacts 
will result when the prohibition kicks in for existing systems and all of them arc required to haul 
away wastewater on a daily basis? What if the end of the 5 year period overlaps with ongoing 
construction efforts and occurs at a time when lanes are closed on critical roadways? What 
effect will the substantial additional truek traffic have under those circumstanecs? 

The Checklist indicates that the anticipated impacts will be less than significant, yet the 
discussion concludes, without citation to any evidence, that the Interceptor Sewer project "would 
have significant impacts on vehicle traffic on the Pacific Coast Highway." Which is it? If the 
impacts are significant, or potentially significant, what is the evidentiary basis for that 
conclusion? What exactly arc the types ofimjlacts that can be expected and when? Why are the 
impacts not quantilied,? Are there any mitigation measures to reduce or alleviate these impacts? 
Why does the discussion imply that only the Interceptor Scwcr project would significantly 
impact PCB when both oCthc other options would also require significant trcnching and piping 
along PCI! and other constrained roadways? 

13. Transportation/Circulation. d.: Without even so much as an attempt at analysis, this 
section concludes that there will be no impacts to present patters of circulation or movement of 
people and/or goods. Clcary, the closure of lanes of traffic along PCl!, Malibu Road, Malibu 
Colony Road, Civic Center Way and other important thoroughfarcs will alter patterns of 
circulation. Ifa lane closure is required on a two-lane roadway (e.g., Malibu Road), that will 
leave only one lane to accommodate two directions of traffic. Given the foreseeability of the 
need for lane closures, the no impact conclusion lacks credibility and evidentiary foundation. 

13. Transportation/Circulation. f.: This section concludes that project impacts with 
respcct to increascd tramc hazards to motor vehiclcs, bicyclists and pedestrians will be less than 
significant with mitigation yet fails to identify any mitigation measures, instead deferring 
identification of mitigation measures to a "project level" review. Without identifying the level of 
potential impacts, and without identifying any mitigation measures, how can the Report 
meaningfully conclude that any potential impacts will be mitigated to a level of insignificance? 
What is the evidentiary basis for the conclusion reached? See comment on section I3.a. above. 

14. Public Service. d.: The Checklist indicates that the impact on parks or other 
recreational facilities will be potcntially significant. The discussion does not endeavor to explain 
the nature of these potentially significant impacts other than to say that Legacy Park is a possible 
site for a ccntralized integrated wastewater treatment facility. However, Lcgacy Park design is 
complcte and entitlcd and it wilino! include a wastewatcr treatment facility. The Legacy Park 
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site will, however, have a large stol'lnwater treatment component. On what basis docs the Report 
conclude that the project will have a potentially significant impact on parks or other recreational 
faci lilies? 

14. Public Service. c.: This section of the Report concludes that the elimination of tanker 
truck trips will result in lower road maintenance. This is a dubious contention given the small 
volume oft.ruck trips in relation to overall traffic volume. However, if accepted as true, it 
necessarily means that the converse is also true-that is, that more tanker truck trips will require 
more road maintcnance. If a "compliance project" is not online within 5 years, the number of 
tanker truck trips will increase dramatically ovel1light when all properties will be forced to haul 
away wastewater on a daily basis. Y ct, this foreseeable impact is not analyzed at all. 

16. Utilities and Service Systems. d.: The Checklist concludes that the project will have a 
potentially significant impact on sewer or septic tanks. While the conclusion is logical, there is 
no supporting analysis or evidence whatsoever. What is the evidentiary basis for the conclusion? 
What mitigation measures might be employed to minimize these impacts? Why does the RepOli 
fail to analyze the potential impacts associated with the abandonment and removal of old septic 
systems which will presumably be required once a "compliancc project" comes online? What 
are these potential impacts and can they be mitigated to some degree? 

16. Utilitics and Service Systems. f.: The discussion does not mention where the solid 
waste generated by a wastewater treatment plant (or multiple plants) will be hauled to. The 
discussion only mentions soil and materials from the construction phase. The discussion does 
not account for the abandonment and removal of old septic tanks from properties in the project 
area. Where will they go? Can some components be recycled? Furthermore, although analysis 
of the potential impacts is defcrrcd to a later stage, somehow the RepOli concludes that the 
impacts are "expected to be less than signifIcant." Ifno analysis has yet been done, on what 
evidencc is that conclusion based? 

17. Human Ilealth. a.: There is a potential for a wastewater treatment plant to be located 
in the immediate vicinity ofresidenees, yet the potential impact to neighboring residences is not 
discussed. Similarly, although tens of thousands of feet of piping are anticipated, there is no 
discussion of the potential health hazards that could result from a rupture along the pipelines. A 
rupture, whether it be the result of a materials failure, earthquake, landslide, or accident, is a 
reasonably foreseeable occurrence. What potential health hazards could result? Are there any 
components that can be designed into a treatment/piping system that could sense a rupture and 
cease the flow of hazardous materials') What typcs of mitigation measures are available at the 
design, construction and implementation phases that could helpl11inimize the potential for 
impacts to the public health resulting fi'om rupture or temporary system failure? 
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17. Human Health. b.: See comment 17.a. above. 

20. Archacologicalfllistorical. a,: Thc discussion fails to account for the fact that a 
significant portion of the area adjacent to Malibu Lagoon has been identified as an 
archaeological site. What arc the potential impacts of the project on these resources? 

21. Mandatory Findings of Significance.: This Checkbox indicates potentially significant 
impacts with respect to the potential for the project to degrade the environment, yct there is no 
accompanying analysis or explanation whatsoever. What is the evidentiary basis [or the 
conclusion? Are there any feasible mitigation measures that can be employed to minimize or 
avoid the unidentified signijicant impacts? Similarly, the conclusions with respect to cumulative 
impacts and substantial adverse effects on human beings are dubious. No supporting discussion 
whatsoever is included to explain the conclusion that there will be less than significant impacts 
in these areas. The complete absencc of any information, evidence, or analysis f1ies in the face 
of CEQ A's mandate and precludes informed decisionmaking. 

4. The Cumulative Impact Analysis is Wholly Inadequate. 

The cumulative impacts discussion on pages 43 and 44 ofthe Report fails to comply with 
CEQA. There is no mention of the methodology used as the basis for the analysis. CEQA 
unambiguously requires one of two methodologies to be employed as the basis for an adequate 
cumulative impact analysis-the list of projects method or the summary of projections method. 
14 CCR § 15130(b)(1). Neither method was utilized here, rendering the entire analysis 
inadequate. furthermore, none of the other elements necessary to an adequate discussion of 
significant cumulative impacts is present. ld. 

5. The Growth-Inducing Impacts Analysis is Deficient. 

Although the Report acknowledges that inadequatc wastewater treatment capacity is a 
constraint on development and, therefore, an existing obstacle to growth (Report at p. 46), the 
Report completely fails to consider the potential effect of removing that significant existing 
constraint on development. See Malibu General Plan sections 3.3.3 and 7.3.3.1. Removal of that 
constraint through any onc of the three contcmplated methods of compliance may foster the 
development of currently undeveloped parcels in the project area and, consequently, induce 
population and housing growth in and around the project area. The CEQA Guidelines 
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themselves recognize the removal of this type of constraint as a potentially significant, growth­
inducing action. ("Jncluded in this area arc projects which would remove obstacles to population 
growth (a major expansion Df a waste water treatment plant might, for example, allow telr more 
construction in service areas).) 14 CCR § 15126.2(d). 

6. The Report Fails to Analyze a Reasonable Range of Project Alternatives. 

The Report must include a reasonable range of alternatives that can feasibly accomplish 
most of the basic objectives of the pro.ject while aVDiding Dr substantially lessening one or more 
orthe significant effects5 14 CCR § ISI26.6(b). The Repc)lt must also include sufficient 
information about each alternative to allow meaningful evaluation, analysis, and comparison 
with the proposed project. 14 CCR § 15126.6( d). 

Other than the obligatory "No Project" alternative, the Report fails to identify and 
analyze a single meaningful alternative. The so-called "Program Alternative I-Local 
Government Initiative" is simply a restatement of the proposed project itself-a ban on OWDSs 
followed by one of the three "options for compliance projects" enumerated in the description of 
the proposed project. Compare Report at pp. 11-12 wirh pp. 6-10. No altcrnative to a complete 
ban on OWDSs is analyzed. For that reason alone, the document is legally inadequate. 14 CCR 
§ 15252; 23 CCR § 3777. 

B. Other Considcmtions 

Costs of Compliance 

Water Code Section 13240 mandates that the Regional Water Quality Control Board 
consult with and consider the recommendations of any affected local agency in the basin 
planning process and the City of Malibn recommends that the Board reject staffs proposal. The 
realities of this prohibition would likely require infrastructure costing double staffs estimates to 
construct and currently, staff has identified no funding mechanisms. Water Code section 13241 6 

requires a consideration of economic considerations and staffs unsubstantiated cost estimates do 
not appear to be an adequate analysis of the economic ramiJications of the proposal. 

5 Ironically, as detailed elsewhere ill this letter, there is 110 substantial evidence to support tile assumption that the 
proposed project icselfwill even accomplish the project objective (referred [0 as the "goal of the proposed action" on 
page 6 of Che Report). 
(, The City specifically addresses probable beneficial Llses and cconomic considerations hcrein; however, there is not 
sufficient evidence in the record to support the finding that any of the J 3241 factors have been adequately 
considered. 
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Water Code Section 13291.5 requires the Board to assist private landowners with the cost 
of completion of these projects and to loan money in certain circumstances, yet the Regional 
Board staff has not proposed, or even considered funding assistance for the compliance 
measures. While the City recognizes section 13360 prevents the Board from specifying a 
manner of compliance, the reality is that affeetcd residents, property owners and local ageneics 
are significantly restricted in feasible methods of treating and/or removing wastewater from the 
Civic Center area and staffs recommended compliance options would cost tens of millions of 
dollars involve jurisdictional and cngineering constraints that have not been adequately 
examined through this process (sec response to Finding 9 above). 

The City'S experts have estimated the cost of providing centralized wastewater treatment, 
disposal, and effluent recycling to the affected area, not including land purchase costs. These 
costs have been estimated at a eonccptuallevel, based on costs developed to provide centralized 
wastewater management to Civic Center 'Iligh Priority Areas' identified in the 2004 Risk 
Assessment of Decentralized Wastewater Management in High Priority Areas in the City of 
Malibu. 'rhe previously developed costs have been modified to incorporate the following 
impacts: 

• Average daily flows from the proposed prohibition area would be on the order of 
610,000 gallons per day versus the 400,000 gallons per day associated with the Civic Center 
area. 

• The aerial extent of the sewer collection system area would be approximately 2.S 
times greater than previously contemplated for centralized treatment in the Civic Center area. 

• Previously estimated unit construction costs have been reduced by 25 percent to 
reflect the current economic and bidding climate. 

Based on the above, the capital costs of providing centralized wastcwatcr management to 
the proposed prohibition area are summarized in the following table. These eosts include 
planning, design, construction, construction management, administration and legal fees. Land 
purchase costs arc not included. 

Wastewater Capital Cost, 
Component $millions 

Treatment Plant 20 
Sewer Collection 

17 
System 
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Recycle Distribution -E7' 
Percolation Area 8 ........• . .. .... ....... 

Total $52 ---

The treatment plant costs assume nitrification/denitrification to approximately 8mg/l, and 
do not include phosphorus removal. If percolation area cannot be obtained, an outfall or deep 
well injections would be needed, which could increase these costs further. Given the cost of 
environmental and permitting studies associated with an outfall, and assuming that the outfall 
would be at lcast 5,000 feet long to have its plume in deep water beyond all recreational 
swimming, surfing, and diving, un outfall could increase the abovc costs by $2 or $3 million, or 
more. 

The estimated annual operations and maintenance costs of this system would be 
approximately $1.6 million per year including power, chemicals, repairireplacement, insurance, 
and staffing by certified operators. 

The monthly cost of this project would be on thc order of $420,000 ($5.0 million per 
year) assuming a capital cost of $52 million, annual costs of $J.6 million, and a 20 year SRF 
loan at 2.7 percent. A,suming a longer loan period (30 years) would not lower the monthly costs. 
A longer loan period would require using municipal bond financing, which would have a higher 
interest rate of approximately 4.5 percent. The annual bond payment would be approximately 
equal to the annual SRF loan payment. Assuming that the proposed Prohibition Zone would have 
approximately 400 to 450 Equivalent Dwelling Units, the above costs would result in monthly 
payments on the order of$1000 pCI' month pcr Equivalent Dwelling Unit. 

This is just one example of analysis for proposed compliance options and the cost is 
prohibitively high. 

Additionally, the Regional Board staff relics on the fact that a similar ban was adopted in 
the Oxnard Forebay' area in the City of Oxnard and analogizes that ban to the proposed 
prohibition in the Civic Center area; however, the area of Oxnard impacted by the ban differs 
significantly from the Civic Ccnter area of Malibu. The City of Oxnard and the County of 
Ventura already operate a sewer system in close proximity to the prohibition area and the 
compliance mcthods in that case merely required propcrty owners to connect to an existing sewer 
system, at a reported one-time cost of approximately $3500 pCI' parcel, compared to the system 
described above that would cost property owners approximately $lOOO/month ($240,000 per 
parccl) to construct and operate. The two scenarios are far from analogolls and the Oxnard 

7 Staff's proposed resolution rcf-ers to a prohibition on septic systems in the Oxford Forebay area; however, the 1999 
ban was actually adopted in the Oxnard FOl:ebay area in Ventura County. 
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Forcbay prohibition should not be used as an example of an analogous prohibition. In addition, 
the Oxnard Fore bay groundwater is an active groundwater recharge system that supplies drinking 
water to residents in Ventura County. 

The City asks that the Board and all affected property owners and agencies have the 
0ppOliunity to collaborate to identify realistic costs of compliance before taking any action to 
permanently ban OWlS through the entire Civic Center area. 

Civic Center Boundaries 

The City is also not aware of any justification for the proposed boundaries that staff 
identifies as the Civic Center area. J f tbe goal of the Basin Plan amendment is to reduce 
nitrogen, the boundaries of the Risk Assessment study area establish the actual groundwater flow 
area into Malibu Creek. Even if the goal of thc prohibition is to reduce bacteria, staff does not 
explain how the arbitrary boundary lines correspond to that goal. 

Change ill Course of Action 

Lastly, in the 2004 Memorandum of Understanding, the Regional Board agreed to pminer 
with the City of Malibu to use a decentralized wastewater management approach for the Civic 
Center area. The proposed Basin Plan Amendment represents a drastic change in course with no 
apparent changed conditions or new information to justify it. The City of Malibu has also been 
anticipating the State Water Resourccs Control Board's adoption of state-wide regulations for 
onsite wastewater systems pursuant to AB 885. A technical approach to onsite wastewater 
managcment for propcrtics adjaccnt to water bodies impaired by bacteria and nitrogen was put 
forth by the State Board, but the Board staff has determined that the statewide approach should 
exclude the Malibu Civic Center area without any real scientific justification. 

The Malihu Creek nutrient and bacteria TMDLs specify that the wasteload allocation of 
septic systems will bc implemented through Regional Board's issuance of WDR permits to 
individual discharges. A prohibition on OWTS was not indicated as necessary to achieve 
compliance with the TMDL requirements. In fact, the bacteria TMDL report adopted by EPA 
Region 9 states, "[rJesidential septic systems were not targeted for load reductions by the 
Regional Board since many of them arc dispersed in rural areas. The residential septic systems in 
Malibu Colony produce about 1 % of the bacterial loads produced by the commercial scptic 
systems, so they are not targeted for reductions by the Regional Board." 

An excerpt from the nutrient TMDL report states that the "EPA anticipates that the 
WLAs developed for these TMDLs will be cstablished as WDR permit limits for the individual 
septic systcms. The actual implementation date on the WLAs will depend on implementation 
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schedules established by the Regional Board." An excerpt ti'om the bacteria 'I'M!)L report 
makes the same reprcsentation. 

Regional Board staff is criticnl of the City of Malibu for not requiring groundwater 
monitoring or effluent moni toring at permitted facilities; however, many of the WDRs issued by 
Regional Board staff to commercial dischargers in the Mali bu area waive any type of 
groundwater moni toring requirement. 

Since the Regional Board has not undertaken all of its OWTS obligations under the MOU 
and the State Board has not yet implemented statewide regulations or standards fo r the 
permitting and operation of OWTS per AB 885, the prohibition shi fts a disproportionate amount 
of the burden away from the agencies primarily responsible for responsib le wastcwater functions 
(the State and Regional Boards) onto the property owners and the City of Malibu. Before 
moving forward with the prohibition, the Board should consider what actions in the existing 
pennittinglregulutory process can be initiuted and improved, sllch as issuance 01' WDRs and 
increased enforcemen t. 

In conclusion, Malibu strongly urges the Board to reject staWs proposal. The Basin Plan 
is designed to preserve and enhance water quality. The proposed findings in the draft resolution 
are contrary to, and not supported by, the available evidence and wi thout sc ientific evidence 
demonstrating that the OWTS contri bute to impairments of ex isting or probable beneficial uses. 
Consequently, there is no evidentiary basis for a Board action to prohibit OWl'S in the Civic 
Ccntcr area. The analysis does not take into accoun t for the fact that improvements in tcchnology 
now allow new individual ~y~tem~ to trcat wa~tewater to the ~all1c level of quality as a 
centra li7.ed system. Further, the Board cannot adopt a monumental change in the ex isti ng 
wastewater program that would require significant development activi ties in the City's 
environmentally sensitive habitat without a substantive environmental review, as required under 
state law. Thc City's sllccessful implementation of OWTS programs do adcquatcly protects 
water quality and provides valuable information and experience that can be u~ed to develop 
further programs. Should the Board wish to draw on the City's experi ences with OWTS in the 
Civic Center area specifically, the City is eager to engage in a cooperative sol ution to any 
perceived issues in that geographic area. 

Very trul y yours, rr-

V'f~I--~ 
Lauren I'eldman 
Assistant City Attorney, Ci ty of Malibu 
Christi Hogin 
Ci ty Attorney, City of Malibu 
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ATrACHMENT 2 

City of Malibu 

Point.-by-point cormncnt, [or Technical Memo No, 2, 

I ~~~eur~:;:--w--- I Comment --------------------------

1'""iO"!,?:;,r:~orl :~"~,~:,:~'1::~":;:,';=~::;=!~~;:;;:~~i::;~ 

'1'2-

" " 

I ,I ....... J_~_ 

lagoon stage, ocean stage, water level maps, and modeling analyses) tMt 
, SllOW the capture zone for Malibu Lagoon, Several examples of relevant 

documentation that was not considered in the LARWQCB's analysis are 
included in Appendix 2-1: 

• Malibu Downtown Area Well Location Map, prepared by Earth 
Consultants International in 2008 

• Malibu Downtown Area Historical Hydrographs 1998-2008, prepared 
by Stone Environmental, McDonald Morrissey Associates, and Earth 
Consultants International in 2008 (updated with water table elevations 
measured through the end of 2008) 

• Map 5: Water Levels Measured on September 25, 2003--Unbreached 
Lagoon (from Stone Environmental Inc. 2004) 

• Map 6: Water Levels Measured on March 9, 2004-Breached Lagoon 

2 -tBaCkgrit~'[j-EJ!?'r1." Environmental Inc. 2004) ____ _ 

I There is no mention of the number of upgrades of, and replacement of, many 
I ' 

, of those systems that have occurred since tile City of Malibu was founded in 

1991, and since the earliest monitoring data presented in this memo (2002), 

According to City of Malibu records, 43 OWTS in tile prohibition area have 

advanced treatment prior to dispersal into the soil (see table in Appendix 2-1 

titled Advanced Treatment OWDS in the Malibu Civic Center Area, for some of ! 

the commercial advanced treatment systems). 

2 ! This Memo is intended to sup-portthe Board's proposed OWTS prohibition by 

showing that the Civic Center area groundwater is non-compliant with existing 

water quality regulations within a potential drinking water aquifer. The 

inforence is that OWTS are tile sale causative factor in the degradation of the 

water quality, and no other alternative causeS are evaluated, Also not 

evaluated, or even commented upon, was wllether the Civic Center aquifer 

was ever within current water quality compliance requirements during the time 

it was used as a water resource by the community, 

Page 1 of 8 



A1TACHMLNT 2 

City of Malibu 

PoiIlt-oy-point commeIlt' for Technical Memo No, 2. 

The Memo does not differentiate between the two aquifers in tll;;'-civic'CEmter 

area. The unconfined groundwater in the upper geologic material is where the 

majority of data has been collected, while the more permeable lower aquifer is 

where the historic water supply production was localed. From tllis Technical 

Memorandum, it cannot be determined if the lower aquifer is similar to the 

upper material as being non-compliant with current water qual'lty requirements. 

If it is non-compliant (due to unacceptable chemistry), it is unlikely to be due to 

tile Civic Center OWTSs because they are well above this confined aquifer. 

Water quality test results from a well drilled to 100 feet below land surface 

during a recent hydrogeologie investigation in the Civic Center Area are 

. included in tile table titled Summary of Aqueous Analytical Resufls for General 

Minerals, Cross Creek Civic Center Malibu, CA (Appendix 2-1). A map 

showing the location of the deep well from which the sample was taken is also 

included in Appendix 2-1. TI10se results, from the deeper, semi-confined 

aquifer, show high levels of total dissolved solids (1,430 mgll) and 

concentrations of common inorganic ions that exceed levels recommended in 

the National Drinking Water Secondary Standards. 

'1'2- Section 4 Methods & Procedures: The need to maintaTii·"ihea(lUifer .. tiel·o\~"""-" 
:Jh Malibu Civic Center at Drinking Water Quality is contradicted by historic water 

quality before los Angeles County Water District 1129 piped in drinking water to 

tho area in the mid-1960s. According to Title 17 California Code of Regulations . 

I 
Related to Drinking Water, Table 64449-8 (Secondary Maximum Contaminant i 

Levels (MCL) "Consumer Acceptance Contammant Level Ranges'), tile 
I 

Maximum Contaminant level for Total Dissolved Solids (TDS) is 1000 mgil. 

This TDS MCl was exceeded by 2 to 10 times in 1960 for the former water 

supply wells II 5 and #7 serving the Malibu Water Company (see the figure 

titled Tolal Dissolved Solids Lower Malibu Wells Trend Line Graph, Malibu 

Water Co" prepared by Pomeroy & Assoc. MarcI11961, in Appendix 2-1). The 

increasing concontrations of TDS in these well indicates that saltwater 

intrusion was increasing over time. 

The inclusion of ammonia in the determination of potable water quality IS not 

supported by contemporary potable water quality standards, and should be 

. omitted from the discussion. According to Title 17, Table 64431-A (Maximum 

, Contaminant Levels Inorganic Cl1emicals) the current Primary drinking water 

standard for nitrogen species are 10 mgll Nitrate-N+Nitrite-N and 1 mgll 

Nitrite-N. There is currently no drinking water standard for Ammonia-N. 

I 
Title 17 source (downloaded 10/5109): 

L ' http://www.cdph.ca.govicertlic/drinkingwateriD_ocl!DJ<eOJ§/h9WRQQkldwregulatio 

ns-08 .. 13-2009.pdf --L-~-=====~~ _______ ....... ,_ ........ , ...... ,_. ____ j 
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ATrACHMENT 2 

City of Malibu 

Point-by~po iTlt. comnlcn ts for 'T'echnicaI Memo No.2. 

The Methods and Procedures sections of the Technical Memorandum do not 

include any evaluation of site specific data, where monitoring wells are located 

relative to OWTS or other potential sources of contamination, nor when 

exceedences occur. The relationship of cause and effect, the basis of the 

scientific method, is not objectively evaluated. For instance, many of the 

monitoring wells that are included in the l ARWQCB's detailed evaluation are 

located very close to OWTS dispersal fields (see the map in Appendix 2-1 

titled Groundwaler Wells and Leachfields in Malibu Sludy Area). 

The Method and Procedures do not include an approach to determine or 

confirm that water quality impacts are a result of OWTS. Stormwater infiltration 

and lawn fertilization are examples of potential sources of bacteria and 

nitrogen that can reach the groundwater which are not mentioned. There is no 

mention of other potential sources of groundwater contamination. Stone (2004) 

concluded that since a number of wells that are not located near any OWTS 

and had low nitrogen concentrations, stormwater infil tration is a potential 

source of groundwater contamination in the Civic Center area. 

Section 5 Results: 

The analysis is not meaningful to meet the stated purpose of this techn ical 

memo, which is " .. . 10 determine the extenl and severity of contamination of 

groundwater Illat is designaled as a polenlial source of drinking water. ". 

All monitoring well samples are arbitrarily lumped together and analyzed by 

constituent There is no evaluation of results based on the relationship of wells 

to potential sources of contamination or whether water quality has changed 

over time . 

The analysis uses data from a set of 18 of the 45 wells that were not generally 

sampled after 2004. The current water quality of these wells is not known. 

There are several WDR wells which were non-complying for several 

consecutive readings, but which have been brought into compliance since 

2007. All of these were also plotted in the newest analys is as non-conforming, 

although the situations that were the cause of non-conformance have clearly 

been corrected. Indeed, if the abandoned wells, the corrected wells, and those 

with only one reading are discarded, there is a significant improvement in the 

percentage of compliant wells for bacteria and nitrogen . 

The data from Attachment 2-1 was reanalyzed. Significant errors were found in 

the number of samples that exceeded the MCl goals as reported in the 

Technical Memorandum . Table 1 should be changed to indicate that out of 671 

samples: 

# of samples failing to meet the fecal coliform MCl was 199, not 360; (30%, 

not 54%) 

# of samples fail ing to meet the total coliform Mel was 389, not 480; (55%. not 

72%) 
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ATTACHMENT 2 

City of Malibu 

Point-oy-point commcnts lor Tcchnical Mcmo No.2. 

The Technical Memorandum sums all of the data into two tables. and 

especially on Table 2, all of the "yes· values look quite convincing. However, 

when the data are actually evaluated, and not merely summarized, a different 

picture emerges. Take the first result, Malibu Administrative Center, Well 7b, 

YES and YES for Fecal Coliform and Total Coliform. When you look at the 

actual data for Well 7b, you see that the test results came back with a result 

exceeding the MCl only once in five years for each value, and those were in 

different years . Is it not more likely that these results are the product of a 
contaminated sample or a laboratory error? Many of the wells had their only 

failing test in the first reading , as far back as 2003. These values are always 

suspect in a new well. There may be an explanation in the compliance reports 

Ihat were submitted to the Board, but that explanation is not presented in 
Memo 2. Instead, one anomalous result is used to reinforce lIle Board's 

conclusion that 54% and 72% (or 30% and 58%, once the counting errors are 

corrected) of the sites are non-complying with Fecal and Total Col iform, 

respectively. Indeed, this is the case for nearly all of the wells presented. 

In any managed system, there will be occasional failures of the system. This is 
why it is monitored and managed. When a system becomes non-compliant, it 

is brought into compliance. One test result over the MCl may be an error or it 

may be a result of something broken operationally in the system. That the 

following tests are well below the MCl should indicate that the problem(s) has 

been solved. If the discharge results are summarized fairly, it will be seen that 

the presentation in Technical Memorandum 2 is biased. 

The data from Attachment 2-1 covers 45 wells, not 47. Malibu Adm inistrative 

Center Wells 7b and 8 are the same as Malibu Study Area Wells 7b and 8. 

This fact should be reflected in the analysis reporting the number and 

percentage of wells meeting the MCl. 

If the counting errors are corrected the referenced paragraph would read: For 
the 45 groundwater monitoring wells in the study area, from July 12, 2002 to 

November 18, 2008, a total of 671 samples were col lected and analyzed for 

total coliform. Results indicated that ou t of the 671 samples, 389, or 58% of the 

samples exceeded the MCl. Forty-one (41) out of 45, or 93%, of the wells 

detected total coliform in excess of the MCl. 

If the counting errors are corrected the referenced paragraph would read : For 

the 45 groundwater monitoring wells in the study area, from July 12, 2002 to 

November 18, 2008, a total of 671 samples were collected and analyzed for 

fecal coliform . Results indicated that out of the 671 samples , 199, or 30% of 

the samples exceeded the MCL. Thirty-nine (39) out of 45, or 87%, of the 

wells detected fecal coliform in excess of the MCl. 
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ATl'ACHMENT 2 

CilY of Malibu 

l'oint-by-poinl comments [or Technical Memo No.2. 

l ooking at the graphs of test results wit-h time at the end of the memo, and 

undertaking a more objective assessment of Pass or Fail whereby one failing 

test does not automatically fail the well, a significant number of wells are 
compliant with water quality standards. (see the figure ti tled Revised Plot of 

Compliant and Non-Compliant Test Well Resufls in Appendix 2-1 of th is review 

memo). 

There is no drinking water quality MCl for ammonia, therefore this paragraph 
should be deleted from the document. Similarly, the last column should be 

omitted from Table 1. 
-. -

Section 6 Conctusions: 

All of the data reviewed in the Technical lv1emorandum is in the upper aquifer, 

and therefore is not pertinent to the lower aquifer, which was historically 

pumped as a water supply, but discontinued due to apparent sal twater 

intrusion. See the figure titled Total Dissolved Solids Lower Malibu Wells 

Trend Line Graph, Malibu Water Co. , prepared by Pomeroy & Assoc. March 

1961 in Appendix 2-1. 

No evidence is provided to supporTthe classification of the groundwater in the 

upper aquifer as a "local resource for beneficial use of potential MUN (drinking 

water resource)". 

No evidence is provided to indicate that the lower aqu ifer is currently affected 

by onsite wastewater treatment systems. 

The conclusions need to be reconsidered after a more thorough evaluation of 

the water quality data. 
-

Attachment 2-1: 

There appears to be an error in all of the labels of the columns conta ining 

inorganic nitrogen species. Concentrations of Ammonia, Nitrate and Nitrite are 

typically expressed on the basis of nitrogen they contain, and reported as 

Ammonia-Ni trogen (Ammonia-N), Nitrate-Nitrogen and Nitrite-Nitrogen (Nitrite-

N) so the concentrat ions of each constituent can be compared based on 

nitrogen content. For example, all of the data from the 2004 Stone Risk 

Assessment study waS expressed as nitrogen in that report. The column labels 

in Attachment 2-1 do not include either "-ni trogen" or "-N", therefore it appears 

that the labels are wrong, and the concentrations should be expressed 

correctly. All WDR data submitted to the regional board should be checked to 

ensure it is being reported and analyzed correctly. 

The right hand column of all of these tables contains a significant error: Total 

Kjeldahl Nitrogen includes Ammonia-N and Organic Nitrogen. Therefore in this 

column which is the sum of: "Ammonia + Nitrate+ Nitrite + TKN", Ammonia-N is 
erroneously counted twice. 

The following is a well-by-well review of the tables in Attachment 2-1 and 

general comparison to compliance with water quality standards. 

-



ATrACHMENT2 

CilY of Malibu 

Poinl-by-poinl commellts for Teclmical Memo No.2. 

Alladl "1'-2- Well Malibu Administrative Center 
/llCllt I I II7 B Bacteria - This well is located approximately 625 feet from nearest upgradient 
2- 1 leachfield. and is located in a driveway of the County Adminislrative Cenler. 

Out of a lolal of 26 sampl ing events, all bul 3 detections occurred belween 

September and March - wet weather time of year. 

Nitrate+Nitrite-N -Transcription error - the 11/19/03 sample was not 66.18 

mg/L , it was reported as not detected per Stone (2004) This same well data 

was reported correctly as 5MBRP-7b on page T2-63 noted as 11/18103. No 

exceedances. 

Nilrite-N - three exceedances in 2003 & 2004 - none since then. 
AlIa(']' '1':;- \Vcli Malibu Administrat ive Center 

.. ._-

meJl! Iil 118 Bacteria - Frequent exceedances 
2-1 Nitrate + nitrite-N - Frequent exceedances of nitrate + nilrite-N 

Nitrite-N - two exceedances of nitrite-N in 2003 & 2005 - none since then. 

Note: Located in close proximity and apparently downgradient of leachfields 

installed in mid 1960's with no pretreatment. Therefore. elevated bacteria and 

total nitrogen can be addressed with wastewater treatment. -n .--
AUa(']' MW- Malibu Country Mart 

.. 

mCIl( 15 I Bacteria - no exceedances since 6/21/2006 
2-1 Nitrate + nitrite-N - only one exceedance - in 2005. 

AUa('], "1'2- MW-
._.-

Malibu Country Mart 
men( 17 2 Bacteria - only one detect (4 MPN/100 ml Total Coliform) since 6121/2006 
2-1 Nitrate + nitrite-N .. No Exceedances after correcting for Ammonia-N. 

Allac]' '1'2- MW- Malibu Country Mart 
mell! 19 B Bacteria .. No exceedances since 6/21/2006 
2-1 Nitrate + nitrite-N .. One exceedance on 6121/06 . None since then. 

AUac], T2- MW- Malibu Country Mart II 
mClll 20 I Bacteria - no exceedances since 6/21/2006 
2- 1 Nitrate + nitrite-N - No Exceedances after correcting fo r Ammonia-N. 

AUac], T2- MW-
.. --Malibu Country Mart II 

menl 21 2 Bacteria - interm ittent exceedances through 7/2/2008 
2-1 Nitrate + nitrite-N - No Exceedances after correcting for Ammonia-N. 

Allar], T2- MW- Malibu Country Mart II 
mCHI 22 :i Bacteria - intermittent exceedances through 7/2/2008 
2-1 Nitrate + nitrite-N .. No Exceedances after correcting for Ammonia-N . 

Attach '1'2- MW- Malibu Country Mart III 
. __ . . - -

mell l 21. I Bacteria .. only two detects (less than or equal to 4 MPN/1 00 ml ) since 
2-1 6/21/2006 

Nilrate + nitrite-N - No exceedances. 
. ~-- .. __ ._-_ . 
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City or Malibu 

l'oillt·by-point Gommenls for Tcclmical Memo No.2, 

;\lIachTl;" -I MW- ' Malibu Country-Marllll--··--on 

•••••••••••••• -.. -.-.- ••••••• ,--

11,'('111 2(; 2 Bacteria - Intermittent detections only 2 out of 8 since 12/27/06 (less than or 
2·1 equal to 30 MPN/100 ml) 

Nitrate + nitrite·N --- No exceedances 

I---c--c---!--,.,~k--cc-l--_------.... --.--... -. 
AII'Wh

J

' '1'2- MW· Malibu Country Mart III 

illen! 28 !l Bacteria --- Intermittent delections only 1 out of 6 since 12/27/06 (less than or 
2·1 equal to 90 MPN/100 ml) 

, Nitrate + nitrile·N - No exceedances 
.................. _ ... _._--- .......... _---_ ..... _--

Alla<i) '1'2· vVell Malibu Creek Plaza 
ment BO If J Bacteria exceedances 
2-1 Nitrate + nitrite-N - No Exceedances 

Allacll '1'2· Well Malibu Creek Plaza 
mCI1{ ,'12 ff2 Bacteria 8xc8cdanc0s 

, 2-1 Nitrale "nitrilo-N - No Exceedances , 
i I;~(i;;;:i;- '1'2- iw~:ri·rvlaTibu-creekPiaza ----.. ----... ----- -···---------1 

~
' n;~i;)1 

Auacil 
mell( 

, 2-1 

iH I N:I Bactena exceodances __ 1_ I Nitrate + nltnte-N - No Exceedances 
T2· \vcrri Malibu Creek Plaza 
Wi iI'l Bactena exceedances 

Nitrate + nl!rrte-N One exceedance after correcting for Ammonia·N. I i ;'9011 data should be checked since Ammonia·N frequently exceeds 

!\il;'-;'J;TT"2-- --,v,:ji-' lI,faT,bu-Creek Plaza 

metl! as #5 Bacten8 exceedances 

~-I Nitrogen - No exceedances after correcting for Ammonla·N, Data should 

I~ __ ~~' ~~~77~~i~b~e=c~h~e~c~k~e~d=s~i~n~c~e=A~m~m~o~n~ia~.N~f~re~g~u~e~n~t~ly~e~x~c~ee~d~s~T=K~N~,_ I- -.-.-.. 
A[[,l<i) '1'2- weill Malibu Creek Plaza 
r:)(,lll '10 116 Nitrate + nltrrte-N - One exceedance --- 5/1/2005 Unexplainable error in 1 
2-1 j calculations of total N in 2006 results, i 

-~~~~~- ~;-~:- I-~~:~~-' ~:~'t~~,~~~~;':edancos in all wells (2 - 84-~PN~1~;;n~)- -:--
2·1 '12 S Nitrate ;. nitnte-N _ One sample event No drinking water quality 

8xceedances for Nltrate-N or Nltrrte-N, No exceedances (after correcting 

I
i well MW·3 for Ammonia·N, All TKN concentrations are the same value-

, data should be checked, .... -.. -._J' ;\lIach '1"2- Well Malibu Colony Plaza 
# 1 Bacteria --- Intermittent exceedances 

Nitrate + nitrite-N - No exceedances after correcting for ammonia·N 
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ATl'ACHMENT 2 

City of Malibu 

l'oinl-by-poinl eommCIll, for Technical Memo No.2. 

l:~g~~fg~::~~,:~::,:~~"='~n:o~:;og fo 'm~"".," 
1/:1 I' Bacteria - Intermittent exceedances of fecal and total coliform. Frequent 

exceedances of enterococcus. 

i Nitrate + nitrite-N - frequent exceedances due to high nitrates 
I-cA-!I-a~d~1 ·-l--c'~r-2_--+I-\-V-C-II ~ILM-~a'I':::ib':'::U~-C:"O:':I:::'OriypT<lza---' 

mellt 50 1"1· Bacteria - Intermittent exceedances 

2-1 1',,--- N_it_rate + nitrite-N - frequent exc_ee_d_a_n_c~: ..-------------1 r'\Uadl --;J_'¥: \,vell, Malibu Colony Plaza 

mell! ;,3 115 Bacteria - Intermittent exceedances 
2- I 

I I. L. Nitrate + nitrite-N - only two exceedances after correcting for Ammonia-N 
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Explanation 

Ground water contour ttl) 

Alluvium ~ oontour interval :: 2 feet 

Winter Canyon· contour interval:: 10 feet 

o 0.25 0.5 

MAP 6: WATER LEVELS MEASURED ON MARCH 9, 2004--BREACHED LAGOON 
Risk Assessment of Decentralized Wastewater Treatment Systems in High Priority Areas 
City of Malibu, California 
Source Draft ,vode! Report ~Igure 9, VcDoL"alo·Worrissey Associates Ire. 2004 
?a:h O·\?roj 01 \1269·W· ValibJ\~epor'"s\.'Jra f:Subn"i::arWap~Wap4 ccr 
Date'i r i:= 5· 14·()d anm 

~ STO NE E NVIRONMENTAL I NC 



Explanation 

Ground ... .rater oontour (tt) 

Alluvium - oontour interval = 2 feet 

Winter Canyon - oontour interval- 10 feet 

Scale (RIles) 

o 0.25 0.5 

MAP 5: WATER LEVELS MEASURED ON SEPTEMBER 25. 2003--UNBREACHED LAGOON 
Risk Assessment of Decentralized Wastewater Treatment Systems in High Priority Areas 
City of Malibu, California 
Sourtt Ora': Voce! ~cport Cigurc 9. ,Vc)orald· Vorrissey As.soci.1:e> Ire. 2004 
?a:h 0 \:lroj-01 \1269·W. V alib\l\R.eports,'.Dra::Submi::aMlapsWap4 ccr 
Da:e/ir'i! 5-14·04 arm 



Advanced Treatment OWDS in the Malibu Civic Center Area 

AIN Street No. Street Name 
4452005031 22878 PACifiC COAST HWY 
4452008030 13324 MALIBU COLONY DR 
4452009017 23416 MALIBU COLONY RD 
t1t1~j2009026 23414 MALIBU COLONY RD 
4452010021 73445 MALIBU COLONY BD 
4452011042 3900 CROSS CREEK RD 
4452011043 23359 PACifiC COAST HWY 
4452012012 3635 SERRA 1m 
4452014004 23344 PALM CANYON LANE 
4452015029 3551 CROSS CREEK LN 
4452016003 3311 SWEETWATER MESA RD 
4452016019 3415 SWEETWATER MESA RD 

4452019003 23017 PACIfiC COAST HWY 
4452026018 3270 SERRA RD 
4458002008 23681 MAlI8U COLONY RD 

4458003014 23561 MALIBU COLONY RD 
4458003026 23615 MALIBU COLONY RD 
4458004035 23512 MALIBU COLONY DR 
4458004037 23520 MALl8U COLONY DR 
4458004045 23554 MALIBU RD 

4458004046 23556 MALIBU COLONY RD 

4458006029 23754 MALIBU RD 

44';8006031 23750 MALIBU HD 
4458006035 23730 MALIBU COLONY RO 
4458006036 23720 MALIBU COLONY RD 
4458007015 23864 MALIBU RD 
4458007017 23910 MALIBU RO 
4458008015 23926 MALIBU RD 

4458009011 24008 MALIBU RD 
4458010002 24166 MAlI8U SD 

4458020010 23410 CIVIC CENTER WAY 
4458020016 23641 PACifiC COAST HWY 

44580211/2 23825 STUART RANCH RD 
4458027.019 23519 CIVIC CENTER WAY 

4458022904 23525 CIVIC CENTER WAY 
4458025001 23915 MALIBU KNOLLS I\D 

4458028006 rCH and CIVIC CENTER WAY 

4458028020 24000 CIVIC CENTEH WAY 

4458029006 3011 MALl8U CANYON I\D 

4458029012 3011 MAliBU CANYON RD 

4458029013 3011 MAliBU CANYON RO 

4458029015 3011 MALIBU CANYON RO 
4458029016 3011 MALIBU CANYON RD 
Source-: Malihu IntefjratNI W,)stCW<l\(>f Information M<ln<l~lcm(!n' System, September 2009. 
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5/11/1998 
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Note: This map depicts the groundwater wells and study area 
boundaries in the Draft Technical Memorandum II 2 by David 1<00. 

Groundwater Wells and Groundwater Recharge Areas in Malibu Study Area 
City of Malibu, California 
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Summary of Aqueous Analytical Results ior General Minerals 

Cross Creek Civic Center Maf'lbu, CA 
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Note: This map depicts the groundwater wells included in the 
Draft Tech nical Memorandum #2 by David Koo. The .... 1!1I numbers 
correspond to the 'Well Numbers' lIttribute of 'lable 2. Summary 
of GroundwiJter wells Compliance SllI tu1 in the draft report . 

Groundwate r Wells and Leachfie lds in Malib u St udy Area 
City of Malibu, Cal ifornia 

Sour«$" C;round .... "illtf Wd l.oc:5tJom and Luchf,eids, digibztd by Ston_. 2009 , 
Study Ar.." Stone: Par(eI bound;w,es, LA County,lfT"I4g_ry, ESRI 
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Revised Plot of Compliant and Non-Compliant Test Well Results 
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Above: Plot of Compliant and Non-Compliant well test results after a more objective re-examination of 

the plotted test results from Technical Memo 112, assuming that one failing test result does not fail the 

well, but a pattern of failing test results does. 

Below: The Board's plot from Technical Memo 112 , to illustrate the extremely conservat ive nature of the 

Board's characterization. 
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Figure 1 - Groundwator Quality Compliance Status 
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ATl'ACHMENT 3 
City of Malibu 

Poinl-by-point. comments for Technical Ivfemo No.2. 

Cornmcnt 
----------------------------_ .. _._, 

Tile scientific metllod was not followed. Proper scientific metllod to establish 
a direct relationship between a potential source of contaminalion (bacleria 
from OWTS) and resulting measurements of that contamination (bacteria in 
surfzone til at exceeds public health standards) would include establishing a 
hypothesis, such as: bacteria in surfzone is only caused by bacteria . 

, 

I 
/

. discharged from OWTS_ Then a series of analyses needs to be conducted t1' 
adequately confirm the cause and effect stated in the hypothesis, and also 

, rule out other potential causes_ Neither of these analyses_~~~_ done ____ _ 
Technical memo 113 provides no evidence for a relationship IJetween bacteria 
in groundwater and bacteria in the surfzone of the beaches_ Stone (2004) 
evaluated available data regarding hydraulic conductivity, geologic , 
stratigraphy, and water lable elevations and concluded that times of travel in 
the upper groundwater are on the order of years, and decades_ Based a 
review of the literature, Stone (2004) concluded that bacteria die off is all the 
order of a few months, not y.ears. Therefore, Stone estimated the boundary I 

Overall 

of a high risk area for bacteria in groundwater is 6 month time of travel zone 
along tile creek, lagoon and the beach (see attached figure from report in ,II 

Appendix 3-1). No information is provided by the LAWQCB to refute this _ 

-.. -.--_ ... -[' WjiWjW~I;eng~~0-~-~~~t~?;~~~~~:g~~-~J~~~%~~~~~gnn;t consider the spatial 

and temporal relationships of Ihe water quality dala. There is no evaluation 

of the hydrologic relationship between tile monitoring wells and the beaches, 

! nor of previous studies that delineated areas that contribute nitrogen and/or 

pathogens to Malibu Creek/Lagoon and the Pacific Ocean (see the figure 

titled Groundwater Wells and Groundwater Recharge Areas in Malibu Study 

Area in Appendix 2-1 )._ Analyzing two distinct sots of water quality data 

without accounting for the movement of waler does not prove that there is a 

hydraulic connection. The Stone Environmental, Inc. 2004 Risk Assessment 

! Study did include a detailed evaluation of tile groundwater flow system in the 

/ 

aquifers underlying the Civic Center area, but lhis and many other sources of 

relevant hydrologic information were ignored . 
. ..... _--_._-- .. _-_._-_ .... _._--_ .. _------_._-----------------~ 
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ATI'ACHMENT :J 

C;Ly of'Malibu 

l'oinL-by-poi!1t comments for Technical Memo No, 3, 

·····I··Z~~~~oe~~;~:;~1s~~):;;~-~f~~~t~~~~~~~l:St~%~~~~i~~~I~~:~j~:~li'~~i~~rln, --1 
! bacteria used to indicale risk of recreational waterborne illness, from on-site ! 

wastewater disposal systems (OWDS) in the Malibu Civic Center onto 
adjacent surface waters and beaches". 
The major shortcoming of the analysis done by the LARWQCB is the fact 

! that they ignored published hydrologic dala and analyses (ground-water level 
data, lagoon stage, ocean stage, water level maps, and modeling analyses) 
that show the capture zone for Malibu Lagoon. Several examples of 
relevant documentation that was not considered in the LARWQCB's analysis 
are included in Appendix 3-1: 

• Malibu Downtown Area Well Location Map, prepared by Earth 
ConSUltants International in 2008 

• Malibu Downtown Area Historical Hydrographs 1998-2008, prepared 
by Stono Environmental, McDonald Morrissey ASSOCiates, and Earth 
Consultants International in 2008 (updated with water table 
elevations measured through the end of 2008) 

• Map 5: Water Levels Measured on September 25, 2003-
Unbreached Lagoon (from Stone Environmental Inc, 2004) 

• Map 6: Water Levels Measured on March 9, 2004-Breacl1ed 
. Lagoon (from Stone Environmental Inc. 2004) 

--+-"""1''''",'),- r--------YWQor-iiiemonitc;;;;:;gw8iis-sam pledi'or the Malibu Adm inistraiiveceriier 
J' Waste Discharge Requirements (WDR) were also part 01 the 2004 Slone 

Risk Assessment study: Results from wells labeled #·1 and #38 are from the 
same well and, similarly, results from 112 and 1139 are the same well, 

2 

.......... ~] 

, Overall there is a gap in the study design. There is no evaluation of lhe 
i hydrologic relationship between the monitoring wells and the beaches. 

Within the groundwater system, the study design did not consider the spatial 
and temporal relationsllips of tile water quality data, Analyzing two distinct 
sets of water quality data without accounting for the movement of water does 
not prove that there is a hydraulic connection, See the map titled Map 13: 
Bacteria Risk Assessment - 0 to 0,5 Year Time of Travel Boundary (from 

']';5-
....... .... ... ..__~t()De~nyir()DI11(;0J~11IQg:2QQ~)iD6pP<3ncJi)(J_:J: _______ .,--:----:-c-:--:-:-c:-7"C--i 

a The early Technical Reviewers recommended that this document should 
2 , serve: "(d) to verify the relationship between human illness from marine 

I recreational activities and coastal OWDS use." However, even the 
i epidemiological studies cited by the LARWQCB, such as Haile et al. 1999, 

[

do not make a direct connection between human illness resulting from 
, swimming in contaminated waler and the use of OWTS, Instead, they 

L______ ~~_~7~~~i~a;~,~:~he~~\r~:t~~ ~~~;~~~:;~~~::J~~~:;:~1=11~;'@)~o_~~~_n_~,ater __ .. J 



ATl'ACHMENT :l 
City of Malibu 

Point-by-poinl comnl(~llls f()r T\~chnical Memo No. B. 

2)" 'I;;'. 'l'j';;I;Ic:'J"!:~::~~e::e::::I:~,~':~~h~S:i~~~:~:an'otpr:v~d~:.··~n~ha! dateS\:~r~""""'" 
j these measurements taken? Were those measurements taken prior 10 

disinfection, or after disinfection? If these measurements were taken after 
disinfection, then wllat measures were taken to correct the disinfection, and 
were any measurements taken to confirm result of the corrective action? 

I 
, Also, these data are not relevant to: 

1. Concentrations of indicator bacteria that are reaching the water table 
below a properly designed, sited, installed, and maintained drainfield 
after passing tllrough an adequate thickness of unsaturated soil. [ 

2 Concentrations of Indicator bactena that reach the beaches, because I 
of dle·off dUring times of travel documented In the Stone 2004 report. 

, I t=' See the map lilled Map 13: Bactena Risk Assessment-· 0 to 0 5 

..... ___ .f _______ /_____ • I~e:~::~:,~~~~vel Boundary (from Stone EnVironmenlal Inc ~.~O~). 
3 T3· Fig 2 & Section 3 Results - Bactena In Groundwater 

5 3, 

3 

3 

I Figures 2 & 3 show single sample results, and compare them to recreational 

/

' waler geometric means. The geometric mean standard should be compared 
to geometric means of measurements in individual wells, We have prepared 
two revised figures titled hIlU",2H: Chart of Geometric Means of 
Enterococcus Density (MPN!100 mL) for 20 groundwater wells in the Civic 
Center area fI'om Stone 2004 Study and Figure 3R: Chart of Geometric 
Means of Enterococcus Density (MPN/100 mL) for 27 permit monitoring 
wells in the Civic Center area (Appendix 3·1), with the geometric means of 

. ____ ... _......... ...sall1pl~r~.s~ltsfron1e.ach\'lElIIQlotted with the 9.i)2'!2Eltt:if.Il1.",,,,o~l~D(jarcl 
T3. 
5 

Fig. 2 . Dala are from Stone's 2004 Risk Assessment report. The LARWQCB 
I provides no documentation to infer thai these wells represent currenl 

groundwater quality conditions. 

T3· Fig. 3 Figure 3, Page 1'3·5 shows a plot of maximum enterococcus bacteria results 
from the 27 surviving wells in the CC area. The use of these data is dubious 
because as shown in the review of Memo #2, the Board's use of "Maximum" 

5 

f frequently means one reading out of 5 years' worth of data for most of the 
wells, andlor fails to accollnt for a managed system whereby OWDS repairs 
made in 2004 Or 2005 resull in consistent enterococcus values well below 
the action levels. The Board's continuation of this biased use of the data 
from Technical Memo 2 in Technical Memo 3 calls into queslion ti1e entire 
conclusion of this Memo. 

I· ..... c······· .. +·'i'f 1'·--2:--+1 -;s2'e"'c"ti:"o"nC:3~R-;'e.cs~u~ltC's"'B~a:.!c"t"e'Cri-a-'in---;S;-u-rf"'a-c-e-'-W;:C-a"'te-r-·""Tcch-e-s--:t-al7'e-m-e-n--:t-: -'-"M:-:--a/-;7;il)'u Givle-

r; . j Center groundwater discharge is a possible source of increased levels of 

f 

enterococcus in the Lagoon." is misleading because groundwater moniloring 
has shown that not all groundwat8r in the Civic Center Area flows into lhe 

.... . . _~!~~~ni~.~.:il~~.~sl':-,-~-"':",~",~-,~.:.nA.:Jd;,"p"ae"t~,-,~,,,:,-,,~.-,"~,,),-~n_d_G __ r_OU_n_d_w_a_t_e_r_R_e_c_h_a_rg_e __ ....J 



ATTACHMENT 3 

City of Malibu 

Point-by-point comments for Technical Memo No, 3, 

----ii---j''T':f'I''r;;ET;,-2
r
-Table--i shows the days and frequencies that the various w8iisexceededTlle-1 

B maximum values for enterococcus bacteria, It is not clear what the Board 
I used to determine the importance or scientific reasoning for calculating I 

I "frequencies," Surfrider Beach in 2006 shows 2 days and a 6,7% frequency, I 
This would seem to be a 0,55% frequency (21365'100), Every other value is 
similarly off by large and differing amounts, and values are always towards " 
larqer values, What is the basis for these calculations? 

1--:,,; -+1-;''''1',''').-+-;;' 1-;--a-;-iJ-;-Ic-;2-+"'T'=-al"b"'le"'2<'1,"a"'b"'eICcs"'thC'-e"'rvi"C=(2, &31)oi,lts.--;;Vii-ichsecm like they are different 

as MC-3, In Table 2, the same site is labeled MC-1, Which is correcl? How 
does thiS im act the anal 58S b the Board that follow? j 

H I (inverted) from the plot in Figure 4, On Fig, 4 the Malibu Pier site is labeled 

'1'3-
7 

Fignrc Figure 5 should be discarded:ii'doesnotconi'aine-nough -statistical data to 
make a broad statement about causality. Figure 5 does not contain any data ;'j 

, that is temporally correlated, an important factor (see below), Summer 2008 
had unusually low E. coli samples at statIOn HtB-1 compared with previous 
and more recent samples. For example, Feb 2009 had a sample result 2-3 
orders of magnitude higher than anything shown in Fig 5. Summer 2009 had i 
significantly higher results as well. The UCLA lagoon study, sampling many 
pOints on the creek and lagoon on the same day, showed no spatial 
correlation of the kind claimed in Technical Memo 113, The UCLA study 
showed an obvious fluctuation based on sample date, seeming to invalidate 
the analysis and conclusions of Figure 5 based on its lack of temporal 
correlation, 

'1":1- j'-igu;:,:-Fig-ure6sho'Jidbcdlscarded It seems to be a chart that somehow displays 
') Ii the >104 MPN and >35 MPN geometric mean standard failures cumulatively, 

I 
Many of tile samples failing to meet tile >104 MPN standard were also 
included in an instance of the >35 MPN geometric mean failure, In other 

!
'J words, many samples were double-counted in this frequency chart, once as 

>104 MPN failures and again as part of a >35 MPN geometric mean failure_ 
These frequencies (maximum density and geometric mean) are literally the 
same events and cannot be added together in a defensible frequency count. 

:l . Til- ~I'-"7t'''''-ig-',,-rc-' +i=Fi'-::g::'CuC:re::-;;6-=schccow=s"'''C''u'''m=u;::la'"ti'''ve-::rF'r''e'''q'''u-=e'''ncccy--:-:Cof"B"'r=eaking tlie-Ocean-S"tand-,;;:(j"-
9 I (i but the vertical scale runs from 0 to 2, with no units shown, We do not 

understand what it purports to show, and til ere is no explanation of tile term 
"cumUlative frequenc "with r!"--"jJ_~2!.t()_lfII.h"tth",y,,r"_(lgQ.~<:D,!Jla!l.Q,L,_. _______ i 



ATTACHMENT 3 

City of Malibu 

Point.~hy~poinL cormncn1.s for T'cchnical Memo No.3. 

I~'I TiI:-I-'Fiii;;;':-rFTgUre 6 clearly sh-ows that -ili'e'bacterial impact days appear-fo58'ifeclining j 
! <) (i within the Civic Center area, even at the non-located 5MB-12, Yet, the 
, I caption below the figure in the Memo states "On the beaches, bacteria are ! 

i ' ! typically present at levels above water quality objectives at MC 1, 2, & 3", 

,) '1','-), 

9 

'1':)­
JOll 

1 

Figure 
() 

i This statement Is despite Table 2 showing zero impact days for MC,1 & 3, 
The reference to a 2002 Heal The Bay report does not reflect current, and 
substantially different, data that likely reflects the City's active efforts to curb 

"tll,,,-,,r<J,blem, __ ' _____ '_____ 
At tile OcL 1 PubliC Hearing, in response to a question, Elizabeth Erickson 
(LARWOCB staff) showed a slide that modified Figure 6 by including a bar 
showing sewered beaches, and how it was lower than the Figure 6 bars, 
However, for 2005 and 2006, the sewered beaches' value was actually 
higher than the Malibu values from 2007 and 2008 (excluding 5MB-12, 

! which is not located), again reflecting the progress made by the City and 

invalidating the Bo",_r_d:s.,()\I!,Il_ conclusions, "",----,--"-,--:-c-=~---j 
'I'abk (I Table 3, Pages T3-1 0111 shows extensive bacterial testing from the MC-2 

! site on the sand berm at the mouth of Malibu Creek, What is not clear, nor 
discussed, is whetller a blank space is a zero value, a value below the 
threshold, or whether no test was run for that column, Based on the last line 
"Total Violations" it is likely that the test l11ay have been run but not recorded 
because it was less than the violation limits, This is a biased way to present 
data, showing only tll0se values that reflect the desired opinion, In keeping 
with the theme of relying more on the older data, the Board bases these 
tables mainly on 2006 data, the worst year, despite apparently having the 
data from 2007 and 2008 that they used in Table 2, and which shows I 

:I .... - --;-ra: ··-'T';;G-I~:;--f ~~~~~~n~~~~ ~~~rh~e~~i~~0~a--mUltiVariate analysis done toiiiiO-w'o=le too- -, ' 

lOll :1-5 understand the cause of the elevated bacteria values, 
I • Was tllere a large bird population that day? 

• Was there a stonn or storm tide? , 
Are these human or avian fecal bacteria? 

:1 

Was the Lagoon open or closed? 
Was there increased discharge from upstream? 
Was there intensive beach use that week? 

, Instead of evaluating (or allowing a reviewer to evaluate) these and more 
: alternatives, the Board simply concludes tilat it is all due to the OWDS in the 
! Civic Center area, 

'j;:J:-;r';-Cal;-;)I-c,--t~iabie-s3~-4;&'5-S'-;h-o-w-a-m-a-'-jo-r"'it-yof'tlie"Vic;iaiiOns (95%, 55%, and 80'/,"" 

1011 
j 

respectively) occurring within the "3D-Day Geometric Mean Result" columns, 
but there is no description as to whether they use 5 samples, or what they do 
to achieve this mean, All we know is that ". Regional Board staff calculated 
the rolling 3D-day geometric mean values presented," That this was done on 
the basis of data that is not shown in the tables makes a review of it 
impossible, What is puzzling is how the geometric mean can result in so 
many violations when there are literally no single sample violations for MC-1 

i & MC-3, How does a mean value ever exceed the maximum? If this table is 
I to be used in defending the severity of the problem, considerably more 

_'---_-'-___ c.=ex.pl~n_ation,should be provided, __. 



ATl'ACHMENT oS 

City or Malibu 

Point-by-poinL comments: lex Technical Memo No. {3, 

il "'r'II;~:'P;ig;l;tT~~~~~7m:~O-~~:I;;~q~~n~ro~~~,;0~~~~I;~1~g~~~~~c~0~~c~~:~~vfr~a~~}orl 
higher than 2007 and 2008, lhey conclude, based on an analysis they do not 
presenl, lhal the plols have a Correlation Coefiicient of between 0,82 and 
o 98, from which they conclude that there has been no change, and that this 
is a consistent problem from year to year. Thenlhey build upon lhal 

; assumption to conclude that this is due to a consistent and pervasive 
problem at the beach. No source other than ansae wastewater treatment 
systems is ever considered. Furthermore, their frequency intervals are of 
differing sizes, making a visual assessment of the charts impossible because 

I
· the larger values also contain larger intervals, which artificially pumps up the 

l 
I frequency of a value occurring within lhat much larger box. and skews the 

presentation power of a chart to look worse than it might otherwise be. 

l
· Indeed, this may be why their correlation coefficients are so large, but it is 

not a valid use of statistics. J' 
,3-- T3'~-"Figures Figures 8 and9~'Same comments as Figure l. 

15/1 8·9 

I-~-+' 7.6'''A-+--·_~'_'''' --1 
(\ '1'3· There is"iiO(jiscussion (ji'reliliiOnship between bacteria in surface water ~ 

7,9, quality with season or hydrologic events that would indicate storm water j 

I
' fa runoff as a potential source of pathogens in surface water. 

, 

'-""1-+-C-:'lo:,'ClC"-~--;--+1 "S"'e'Cc7'ti""o-n-;4c;E~p-;i-'d--em--cio-;I-O-9-Y-;;E;-v~id'+e'-n:-c""e':o"f"H7u-m-an-:-H;-e-a"'lt"'h"'lm"'-p-a-ct;-s'CiC'n"'M"'a'CI:-;-;lb'C:u-­
lG Civic Center Area ' 

There is no data presented which tie the human health impacts to onsite 
wastewater treatment systems. Even the epidemiological studies Cited by 

'1':). 
I (j 

the LAf{WQCB, such as Haile et al. 1999, do not make a direct connection 
between human illness resulting from swimming in contaminated water and 

, the use of OWTS. Instead, they associate increased rates of human illness 
with swimming "in ocean water contaminated with untreated urban runoff" 
Haile et aI., 1999 . 

Page T3·16 refers to a 1996 epidemiology study at three 10cationS,'inciuding 
Will Rogers and Malibu Surfrider beaches. The report makes a statement 
that "", Malibu had more exceedances than the other two study areas," 
However, in Table 6, which contains the supporting data, Will Rogers Beach 
exceeded Surfrider by 130% in exceedance days, and Will Rogers Beach is 
sewered (Attachment 3·A to Technical Memorandum 113). Tile report goes 
on (0 present the 1996 study's results for illness at Surfrider Beach, bul does 

, nol present the results for Will Rogers Beach so one can compare them. 
There is mention that the EPA's national tesl results indicate a 19/1000 
incidence of HCGI for exceedance days, but then it is not pointed out that the! 
results for Surfrider were only 14/1000 for the HCGI category (almost 25% 
lower than the EPA results). This selective presentation of data, preceded 

I ~Y? misrepresentation and lack of full and correct representation of the data 
.~ are.pr~~~n.t~<J,!!I.11~.tr?~fJ.~.?'2.~ent bias in the report. 
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A'ITACHMENT H 
Cily or Malibu 

/'oinl-by-point commenls for TccJmical Memo No.3. 

i S'ection5;tijscussion of Historic and Recent Studies "'J 
Historic Studies relating Malibu Civic Center Septic Systems to Human 
Health Risk and Beach Pathogens". 
Many of the studies cited speculate that OWTS are the source of bacteria in 
groundwater. 

In reference to the following sentence: "On January 24, 2002, the Regional 
Board adopted a Resolution amending the Santa Monica Beach bacteria 
TMDL to tile Basin Plan. The staff report found that bacteria loads from 

, OWDS systems contribute to beach patl10gens.", that staff report did not 
provide any scientific documentation for this sweeping cone/usion. 

The most detailed and definitive study is Stone (2004) which the Memo 
correctly slates that the risk was potentially apparent only within a 6-month 
time of travel to the creek, lagoon or surfzone. (see attaclled figure from . 
Stone (2004), titled: Map 13: Bacteria Risk Assessment- 0 To 0.5 Year Time I 
Of Travel Boundary.) Tho LARWOCB concurred with this conclusion by . 

I signing the September 17, 2004 Memorandum of Understanding between 
the Regional Board and the City. 

Studies that "describe the ecosystem, hydrology, land use and possible 
mecllanisms of waste water treatment" are noted, but do not appear to have 
been used for the analyses contained in this Memo. 

-----.--- -c·J"'-!':-).+---~T-=-ab;:-I"e-:7;-C;·'"HistoricFi;'di-ri9soriTuman Health Risk relatecCio-Ma"'l"'ib"'u-,---------i 

:; 

J 9 OWDS System Use. Although we have not read all of these studies, we are 
IJm) not aware that any of these studies conclusively links OWTS to bacteria in 
ugb I the surfzone. If any of these studies do that, please let us know. 

2() I 
'/'6- "OWDS Systelns-;md Transportation o(Pathogens" and "Studies 
20- relating OWDS Systems to Beach Pathogens" 
22 

Although scientific studies like those presented are useful as references, no 
information is provided in the short summaries that proves a definitive 
relationship between OWTS and beach pathogens in Malibu Civic Center 
area. I 

L----'---'---_.l________ _I 
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ATrACHMENT 8 

City of Malibu 

Point~by~poiIl1 COlDl11cnts for 'J'echIlIcal Memo No.3. 

Figu~'c, I Cross Sec-llon-A-A' (Figures 10 and 11) is-described as demonstraling---' 
I () 8< . "movement of septic system bacteria from the Civic Center area north of i 
II Pacific Coast Highway via subsurfacr) transport to Surf rider Beach". The map 

tilled Groundwater Wells and Groundwater Recharge Areas in Malibu Study 
Area (Appendix 3-1), showing the contributing areas of the lagoon and 
ocean, clearly shows thai A-A' is almost entirely contained within the lagoon 

. recharge area, and is nol typical of subsurface transport of bacteria to the 
ocean as described. 

Cross Seclion A·A' has no discussion as to how il was developed and what it 
is expected to be illuslrating, no clue as to the source of Ihe enterococcus 
values Ihat are plotted on ii, does nol mention whal the values actually mean 
after the named facilities, and has a gO-degree bend in il thai is nol even 
reflected in the section. Tilere is no scale, bul it purports to show some sort 
of impact by the Colony residences onto the Lagoon and Ocean. 

r-------c(j-+;-;, 1"';\:---+---+, --;S~e:--cC;t7Cio-n----;C6.-C=0'-n-'-cl;-u-s7io-n----------------·-·· .. -- ....... -.. . 

25 
The following conclusion is presented: "To examine the hydraulic connection 
of discharges from OWOSs through groundwater to nearby surface waters, 
staff evaluated more than 8,000 samples of wastewater effluent, under/ying 
or nearby groundwater, and surface waters. Staff determined that pathogens 
from wastewaters likely migrate to sUliace waters and that, consistent with 
data supporting the designations of impairments, and threaten human 11ealth. 
This conclusion is based 011 our analysis of the indicator bacterium , 
enterococcus. The levels of this bacterium do not meet standards protective I 

I of human health. Staff also determined that risks of infectious disease from 
water contact recreation were elevated at beaches in the Malibu Civic Center 
based on work by Haile et al." 
The facts and analysis in this document do not support this conclusion for 
the following major reasons: 

• The apparenllack of consideration of groundwaler flow dala, 
• The apparenllack of consideration of timing of the sampling relative 

to seasons and hydrologic and marine events; 
• The lack of specificily as 10 details of the 8,000 sample data pOints (il 

is not appropriate scientific method 10 refer 10 dala in the conclusion 
thaI has nol been presented in the background, methods, results or 
analysis sections); 

• The lack of consideration of other sources of bacleria in the 
groundwater, lagoon and the surfzone. I 
endix 3·1 J '------------'-------'--_--'---"'====-0::..'------_______ ._._. _____ . ___ ... _. __ .. _ 



Malibu Downtown Area 
Well Location Map 
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Malibu Downtown Area 
Historical Hydrographs 1998-2008 
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Explanation 

Ground waler contour (ft) 

Al uvium - contour intelVal = 2 feel 

Winter Canyon - contour interva l = 10 feet 

o 0.25 0.6 

MAP 6: WATER LEVELS MEASURED ON MARCH 9, 2004--BREACHED LAGOON 
Risk Assessment of Decentralized Wastewater Treatment Systems in High Priority Areas 
City of Malibu, California 
Source: Draft Model Report Figure 9, Mc.Donald-Mornssey Associat~ Inc. , 2000: 
Path: Q:\PrOj.() 1 \ 1269-W-Mafibu\Rroorts\Dr af!Su bMlttaM1aps\\.1ap4 .cer 
Oatelinit S- T 4·04 ann 
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Explanation 

Ground water contour (ft) 

AUuvium. contour interval = 2 feet 

Winter Canyon - contour interval = 10 reet 

MAP 5: WATER LEVELS MEASURED ON SEPTEMBER 25, 2003--UNBREACHED LAGOON 
Risk Assessment of Decentralized Wastewater Treatment Systems in High Priority Areas 
City of Malibu, California 
Sourc.e: Draft Mod~ R~rt Figure 9. McOonald·Mornssey ~soc.ia\e~ Inc. . 2004. 
Path: O:\Proj '()I \1269.W. M,)~bu\Reports\DfaftSubmlttal\""l apS\]vlap4 c.dr 
Oatelinit S-14-()4 "1m 
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MAP 13: BACTERIA RISK ASSESSMENT - 0 TO 0.5 YEAR TIME OF TRAVEL BOUNDARY 
Risk Assessment of Decentralized Wastewater Treatment Systems in High Priority Areas 
City of Malibu, California 
Soume: P:in:els ~et. LA County; StudyArN 8ouI";!.uy, 50: Borin~ from OIyoiM.llibu roles; 
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Figu,'c 2R: 0" .. 1 of Geomctric Means of Eutc,'ococrus Density (MPNIIOO mL) for 2() groundwater wells in the 
Civic Ccntc,' at'ca from Stone 2004 Study 
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Figure 3R: Cllnr( of Geometric MClIns of Entcl'ocOCClls iJensity (1\1 PNIl 00 tilL) for 27 pcrmit monitoring wells 
ill the Civic Center arca 
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Note: This map depicts the groundwater wel ls .l nd study area 
boundaries in the Draft Technical Memorandum 112 by David Koo. 

Groundwater Wells and Groundwater Recharge Areas in Malibu Study Area 
City of Malibu. California 

Sources: Groundw,lte r Wei Loutiom ,HId lC!.J(h/itlds. digitt./td by StOlle. 2009, 
Hydrog",pn~ d og,t iltd by HOlle usine;! LAA·lAC 2006-2007 1 0P09Qpn~ 2009: 
S!udyAru. R~iom,1 6o.ard. Ground .... ;l\Qf R~h.argt. Stone; 1""'9~ eSRI. 

Regional Board Defined Study Area 

Groundwater Recharge Areas 
(Breached Conditions) 

o Ocean Contributing Area 
o Malibu Creek and Lagoon Contributing Area 

o 25C600 1.000 
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ATTACHMENT 4 
City of Malibu 

Point-by-poillt comments for Technical Memo No.4. 

I. Page T4-6, Paragraph 3, Section 2.b.i - Regional Board staff estimates there has 
been a 100% incrcase wastewater dischargc volume since 200 I. This estimate is based on 
a series oful1subslantiated assllmptions and almost certainly results in an overestimate of 
nitrogen loading to groundwater and surface waters. Watcr delivcry records, not new 
information about the number of existing commercial properties ill Malibu, should be 
used to obtain a more accurate representation of current and historical flows. 

2. Page T4-9, Paragraph 3, Section 2.c.j - Thc IHlmerieal fate and transport model is 
not explained in any reasonable level of detail to allow technical review of the nitrogen 
loading analysis. Therefo]'e, the cOllclusions of Technical Memo]'andum No.4 cannot be 
independently verified. 

3. Page '1'4-9, Paragraph 4, Section 2.c.ii - The analytical (sprcadsheet) fate and 
transport model is not explained in any reasonable level of detail to allow technical 
review of the nitrogen loading analysis. Therefore, the conclusiolls ofTechnieal 
Memorandum No.4 cannot be indepcndently verified. 

4. Page T4-13, Paragraph I, Section 2.c.ii - No c]'cdible scientific basis is provided 
for estimation of the soil nitrogen load reduction factors (Rcgional Board staff used 
values ranging Ii'om 0% to 20%). Therefore, thc conclusions of Technical Mcmorandum 
No.4 cannot be independently verified. 

5. Page T4-14, Paragraph 2, Section 2.c.ii - The Regional Board staff's decision to 
not evaluate soil nitrogen load reduction for residential properties is indefensible. By 
virtue of having lower rates of effluent hydraulic loading and waste strength loading into 
the subsurface, natural nitrogen load reduction would be greater for residential properties 
than for commercial propeliies. 

6. Page T4-13, Paragraphs 4-6, Section 3 - The analytical (spreadsheet) fate and 
transport model is not explained in any reasonable level of detail to allow technical 
review of the approach, and therefore, the scientific basis for the results and conclusions 
cannot be validated. There is no description of the model equation(s), the model input 
parameters arc not described, and the selection ofinpul parameter values is not described. 
Apparently, a "box model" simulating mixing of groundwater with surface water was 
used to estimate nitrogen concentrations in Malibu Lagoon, but no description of that 
model is provided. Neither the main body of the Technical Memorandum No.4 nor 
Attachment 4-1 provides a description of the modeling model equalion(s), the model 
input parameters, or the selection of input parameter values. The nutrient TMDL load 
allocations for nitrogen are presented as though they represent a scicntifically credible 
threshold for impairment of aquatic life, yet the 2001 TetraTech nutrient TMDL study 
(upon which the load allocations arc based) is not peer reviewed science. The City of 
Malibu is on record as having commented to the USEPA Region 9 that it docs not agree 
with significant portions ofthc analysis and conclusions of the 2003 nutrient TMDL 
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ATTACHMENT 4 
City of Malibu 

Point-by-point comments for Technical Memo No.4. 

study. A rational analysi~ of the nitrogen load that may correspond with impairmcnt of 
aquatic life, and justification for the significance ofthc 61b/day threshold applied by the 
Regional Board analyst, is completely missing from Tcehnical Memorandum NO.4. 

7. Page '1'4-15, Paragraph 2, Section 4 - The analytical (spreadshect) fate and 
Iransporlmodcl is not explained in any reasonable level of detail 10 allow technical 
review of the approach, and therefore, the seicntitic basis for the conclusions cannot bc 
relied upon. Furthennore, Technical Memorandum No.4 includes no discussion of the 
scientific basis for establishing a numerical threshold for nitrogen concentrations in 
receiving surface water habitat with respect to the question of what aquatic toxicity 
endpoint is used to dotine impairment of aquatic life. 

8. Pg. I erroneously states that commcrcial development is concentrated on Malibu 
Road. While there arc a small numbcr of pare cis, it would be better to state that it is 
eentcred on Civic Ccnter Way instead. 

9. Pg. 2-··· under the section Residential Sites, the City does not have an Asscssor. 
This reference should be to the Los Angeles County Assessor. In addition, the Assessor's 
information is updated quarterly. Why are11 't more recent ilgures than 2002 used? 

10. Interesting that the memo bases its study of water use on an assumption of 100 
gpd pel' restl'Oom. It would seem that the use of low-flow fIxtures arc morc prevalent 
now and that a more accurate number would reflect such waster conservation measures. 

J I. Pg. 6, paragraph 2 - area the totals listed for current wastewawr generated 
(128,469 gpd) accurate? It is not correct to say that there has been a 100% increase in 
usc. The calculation was clone in error. A 100% increase over 75,000 gallons would be 
150,000 gallons, not 128,469 gallons. The percentage increase is not actually that high. 

12. Pg. 7, paragraph 1 - memo does not provide suftleicnt data regarding the 
infol111ation obtained on "site visits" to the unpennittcd c0111111ercial establishments. 

13. Pg. 7 - the calculations for residential use do not take into account the unique 
nature of Malibu in that many of these residences arc second homes and arc not inhabited 
on a daily basis. This is cspeeially true for the properties in the Colony and along Malibu 
Road. 

14. Pg. 9-- Sector 1. A statement is made that untrcated wastewater is being 
discharged. By whom? Why is a portion of Pepper dine included when it is on sewer? 

15. Pgs, 10-12···· give various estimations of the pcrcentage of flows that are reaching 
the Lagoon fiOln the various Sectors. What evidence are these assumptions based on? 

16. Pg. 11 - statement that Malibu Colony Plaza encompasses all the commercial area 
between PCl! and Malibu Road. This statcment is not true, because there is also the 76 
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ATTACHMENT 4 
City of Malibu 

Point-by-point comments for Technical Memo No.4. 

Station, Post omcc, Urgent Care and abandoned gas station that are located in the 
speci fi ed area. 

17. Pg. 12, paragraph I .. in one sentence the number of residences changes from 180 
to 107. It should be clari fied that there are 107 homes in the main sector and 73 in the 
subsectol". Also, there should be an explanation as to why there arc subscclors. There is 
no map to show the locations of these areas. 

18. Pg. 12, paragraph 4 -there is nothing but the Pacific Ocean south of Malibu 
Lagoon. The project document needs to include accurate directions throughout (i.e. PCH 
runs east - west and the ocean is to the south in the project area). 

19. Pg. 13 - Results section, 291bs/day of what is transpolted to Malibu Lagoon? 
Needs to be clarified. 

20. Pg. 14·- why is the last line in Table 4 different for the net load to Malibu 
Lagoon? An explanation should be provided. 

21. Pg. 14 .. · the memo mentions that nitrogen concentrations for commercial 
discharges have decreased, but this filct was never analyzed in this document. Also this 
section cites that 15 new OWTS have been installed since 2004. Where? There is no 
evidence to SUppOlt this statement. 

22. Table 2 includes properties that are incorrectly categorized: 

APN 4458-027-037 is actually addressed as 3547 Winter Canyon and it contains a long­
standing commercial use - Malibu Glass. There is no multi-family development on 

that propelty. 
APN 4458-027-025 is an elementary school and does not contain a 6 bcd, 6 bath 
residence. 
APN 4458-027-005 is a duplex, not a single-fumily residence. 
APN 4452-019-008 is a duplex, not a single-family rcsidence. 

23. Section 2, Pages 4-5 Assumptions used in estimating nitrogen loading are explained 
in the Technical Memorandum and can be debated. However, it is most impOltant to 
recognize that the assumptions result in estimates, not actualmeasurcmcnts of nitrogen 
loading. Therefore the language in 2.b.iii that states what flows and loads are, should be 
changed to document that based on the assumptions presented, the flows or loads are 
estimatcd to be the values presented. This perspective is lacking throughout this Memo. 

24. Section 2, Pages 5-6. Water use data show that the amount of commercial wastewater 
discharge has actually gone down in the area that contributes to the lagoon. In 2003 
commercial discharges averaged (annual flows per year divided by 365 days) about 
88,000 gpd and have been generally decreasing to 2008 when it averaged approximately 
61,000 gpd. 

Page30f6 



ATTACHMENT 4 
City of Malibu 

Poillt-by-poillt comments for Technical Memo No.4. 

25. Section 2, Page 7. The use of I 00 gpd/person and one person per bathroom is not an 
appropriate approach to estimating residential flow. Stone (2004) estimated average 
indoor water llse as 500 gpd and 20 mglL Nitrate-N, because a high volume of indoor 
water usc results in diluted wastewater with a relatively low nitrate-N concentration. 
Another approach would be to use the average household size of 2.4 persons/household, 
and assumc 100 gal/day/person and 45mglL nitrate -N. However the assumption of I 
person per bathroom and an average of3.6 bathrooms per house (J ,262 total 
bathrooms/349 Residential units) results in an exaggerated estimate 00.6 people per 
household that will result in apparently inaccurate estimates of nitrate loading. 
Section 2, Page 9. The Board staff assumes that there is loading to the Lagoon from areas 
that arc clearly outside the contributing arca for thc lagoon. There is no defensible 
justification provided for this assumption. The map presented in Appendix 4- I, 
Groundwater Wells and Groundwater Recharge Arcas in Malibu Study Area, provides a 
comparison of the sectors with the alluvial deposits and the contlibuting area to Malibu 
Lagoon. 

26. Pages 9--12. In the Teclmical Memorandum, Board staff assumes that loading to 
Lagoon is distributed as follows: 
I % hom Winter Canyon sub sector - Scetor I 
45% lhllll West Alluvium sub sector -- Sector [ 
95% t\'om Sector II which includes North alluvium, Malibu Tributary, SClTa Retreat and 
East Alluvium 
95% fj'om Sector III which includes the entire valley floor on alluvium. 
Plus 20% from the Racquet Club and Miramar properties on western edge. 
1% ofthc loading liOln Sector IV which includcs all commercial propeliies and 
residences south ofPCI-l plus 45% of flow II'om 73 homes in the "Lagoon sub sector" of 
this area 

The memo does not provide a rationale for this distribution of flow and docs not provide 
any hydrologic data or analysis to supp0l1 it. See the above-referenced maps in Appendix 
4- ) , as well as a selected list of relevant references that tl1cslaffdid no! include in the 
references for Technical Memorandum #4 or consider in their analysis, in this appendix 

27. Pages 9-12. The loading calculations done by LARWQCB should be recalculated 
using contributing area based on the region's actual hydrogeology. Sce the map titled 
Groundwater Wells and Groundwater Recharge Arcas in Malibu Study Area in Appendix 
4-1. 

28. Pages 9- 10. Scctor I. 
The statement is made that "Groundwater takes the path of least resistance", and thell the 
memo attcmpts to present a case, without any evidence, that the groundwater will NOT 
take the path of least resistance. Rather it will travel through the bedrock instead of 
flowing directly to the ocean down a relatively steep gradient through the penncable 
alluvial along the tTough of Winter Canyon. No data is presented to justify the 
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ATTACHMENT 4 
City of Malibu 

Point-by-point COllllllents for Technic}!] Melllo No.4. 

assumption of significant flow through the fi'actured bedrock. The statemont that there is 
a "super highway" within the fractured bedrock of Malibu VaIicy is not justitled. See the 
two maps Appendix 4-1 showing the groundwater elevations in both breached and 
flooded lagoon conditions. 

29. Pages 9- J O. Sector I. 
There was nothing in the Memo to indicate tbat the beach in front of Winter Canyon has 
ever been found to be contaminated by discharge Ii'om Winter Canyon. As such, it is not 
clear why this zone is included in the Probibition Area. Winter Canyon should be deleted 
ii-Oln the proposed Prohibition Zonc. J f thc contribution is incleed only I %, and may be 
ZERO, how docs this miniscule contribution justif~' a prohibition') Longshore current 
drift frol11 the mouth of Winter Canyon cannot enter the Lagoon, because the Lagoon is 
topographically higher than the ocean, and is lypically blocked by a sand bar. See the 
map of contributing areas titled Groundwater Wells and Groundwater Recharge Areas in 
Malibu Study Arca in Appendix 4-1. 

30. Page 10. Sector II. 
Reference is made to the west side of Malibu Creek and Sen'a Retreat. Serra Retreat is 
on the cast side of Malibu Creck. 

3 J. Section 3, Pagc 12. Results. 
'rhe analysis ignores nitrate loading Ii'om inflow of Malibu Creek to the Lagoon. 
Available data fi'om Heal the Bay monitoring at Arizona Crossing shows that nitrate 
levels in Malibu Creek can be as high as 10 mgll. See the chart titled N02-N +N03-N 
Concentrations Malibu Creck in Appendix 4- I, which includes water quality c1ata 
downloadeclli'ol11 Heal the Bay's website at 
hllp:llwww.healthebay.orglstrcamteam/data/chem/query/ on October 5, 2009. 

32. Section 2, Page 14. The discussion of nitrogen loading is only a repetition of various 
estimates without discussion of why there arc differences. The analysis is presented with 
no clear basis for the Board's choice of estimate, and without documentation orthe 
procedure for making the estimate of how much nitrogen is produced. The nitrogen 
contribution by Sector is not broken down despite 12 pages of description of how the 
Sectors were divided and how important they are to their model. No consideration is 
given as to whether existing advanced treatment systems might change the assumed 
nitrogen production rates. This is a very hollow results section, difficult to quantitatively. 
review because there is no substance in it available to review. 

33. Section 2, Page 15. The wording in the main body of Technical Memo il4 implies that 
the numerical model was used by Board staff to estimate loading rates; however, his is 
appears to not be true and the ratio of total nitrogen load was used to calculate the load to 
the lagoon. 

34. Section 3, Page 14. The following statement is not clear: "Since 2004, 15 additional 
OWTS have been installed at commercial propeliies in the MaJibu Civic Center area." It 
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would appear to more accurately be staled, as jCiliows: "Since 2004, 15 OWTS have been 
installed at existing commercial properties in the Malibu Civic Center area," 

35, Section 4-1, Page 33, In Table I of the 111cmo addendum by Lai various loading rates 
arc compared, Rather than using the correct contributing area lor the lagoon the staff 
simply assumed that 50% of Iota I nitrogen produced in the project area will go to the 
lagoon, This assumption is arbitrary and completely ignores the mapped capture zone lor 
the lagoon, Sec the mapped capture zones presenteci in the map titled Groundwater Wells 
and Groundwater Recharge Areas in Malibu Study Area, in Appendix 4-1, 

Sec APPENDIX 4-1 attached 
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Explanation 

--- Ground "'later contour (ft) 

Aluvium - contour interval = 2 feet 

Winter Canyon - contour interval = 10 reel 

MAP 5: WATER LEVELS MEASURED ON SEPTEMBER 25, 2003--UNBREACHED LAGOON 
Risk Assessment of Decentralized Wastewater Treatment Systems in High Priority Areas 
City of Malibu, California 
SOu~ce. Draft Model Report FIgure 9, McDonaki.Morrsse'j Assooates Inc.. 2004. 
Path : O:\Pro,.Ql\1269·W.Malibu\Repor .. s\OraftSubmlttaWaps ..... "'ap4 .cdr 
Odtelimt. >14·04 anm 



Explanation 

--- Ground water contour (fI) 

Aluvium. contour interval = 2 feet 

Winter Canyon - oontour interval = 10 feet 

MAP 6: WATER LEVELS MEASURED ON MARCH 9, 2004--BREACHED LAGOON 
Risk Assessment of Decentralized Wastewater Treatment Systems in High Priority Areas 
City of Malibu, California 
Source' Draft Model Repon Figure 9. McOona~d-Morrissey AsSOCldtt'i Inc .. 2004 
Path· O:\Proj.ol \ 1269-W.Ma!ibu\Reports\C!rd itSubm lt:atlJ.,laps\.\IIap4 cdr 
Date/inlt 5·1 4-04 anm 

~ ST ONE ENVlttOMUENTAl INC 



Note: This map depicts th~ groundwater wells and $tudy area 
boundaries in th~ Draft Technical Memorandum tl2 by David Koo. 

Groundwater Wells and Groundwater Recharge Areas in Malibu Study Area 
City of Malibu . California 

SoUfcn: Groundwater Wei L.o<;abons and Lt.xhfiekh. diartlZ~ by StOlle. 2009; 
H)drogr,jph~ digit~ed by stone ~oog LAA·IAC 2006·2007 topograph)r: 2009. 
Study A~~. Rt'9;on~1 Board. Gro...wlw.ner RKh.lrge. Ston,,: lnug~ ESIU. 

L-J"'luoyArea (SEI) 

Regional Board Defined Study Area 

Groundwater Recharge Areas 
(Breached Conditions) 

Malibu Creek and Lagoon Contributing Area 

o 250500 1.000 
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Advanced Treatment OWDS in the Malibu Civic Center Area 

AIN Street No. Street Name 
4452005031 22878 PACIFIC COAST HWY 
4452008030 23324 MALIBU COLONY DR 
4452009017 23416 MALl8U COLONY RD 
4452009026 23414 MALIBU COLONY RD 
445201002'1 23445 MALIBU COLONY RD 
4452011042 3900 CROSS CREEK RD 
4452011043 23359 PACIFIC CDAST HIJ\lY 
4452012012 3635 SERRA RD 
4452014004 23344 PALM CANYON LANE 
4452015029 3551 CROSS CRF.F.K IN 
4452016003 3311 SWEETWATER MESA RD 
4452016019 3415 SWEE"IWATER MESA RD 
4452019003 7.3011 PACIFIC COAST HWY 
4452026018 3270 SERHA HD 
4458002008 23681 MALIBU COLONY HD 
4458003014 23561 MALIBU COLONY RD 
4458003026 23615 MALIBU COLONY IW 
4458004035 23512 MALIBU COLONY DR 
4458004037 23520 MALIBU COLONY DR 
4458004045 23554 MALIBU RD 
4458004046 235';6 MAlI8U COLONY RD 
4458006029 23754 MALIBU HD 
4458006031 23750 MALIBU RD 

4458006035 23730 MALIBU COLONY RD 

4458006036 23720 MALIBU COLONY RD 
4458007015 23864 MAlI8U RD 
4458007017 23910 MALIBU RD 
4458008015 23926 MALIBU RD 
4458009011 24008 MALIBU RD 
4458010002 24166 MALIBU RD 
4458020010 23410 CIVIC CENTER WAY 
4458020016 23641 PACIFIC COAST HVVY 
4458021177. 23825 STUAln RANCH RD 
4458022019 23519 CIVIC CENTER WAY 
4458022904 23525 CIVIC CENTER WAY 
4458025001 23915 MALIBU KNOLLS RD 
4458028006 PCH and CIVIC CENTER WAY 
4458028020 24000 CIVIC CENTER WAY 
4458029006 3011 MAliBU CANYON HD 
4458029012 3011 MALIBU CANYON RD 
4458029013 3011 MALIBU CANYON RD 
4458029015 3011 MALIBU CANYON RD 
4458029016 3011 MALIBU CANYON RD 
Source; MilJibu !ntngriltp.d WaStCwalQf Information ManJgcme>llt Sy.stcm, Septembcr 2009. 

Diltwinit: 10/1/09 (ll)fn 

D~te of plan 
12/18/2007 

8/18/2006 
9/15/2006 

11/1412006 
8/20/1985 

1/9/1998 
1/9/1998 
9/9/2005 
2/9/2005 

11/8/2006 
12/5/2006 
6/20/1997 

12/18/2002 
9/22/2009 
12/7/1992 
3/27/2007 
1/31/2007 

4/1/2002 
2/9/1996 

12/9/2004 
7/1 0/7007 
8/21/1986 

1/8/2007 
10/4/1999 

12/18/1986 
7/18/2006 
5/26/1998 
2/11/2004 
4/16/2007 

11/20/2006 
4/7/1997 
7/3/1995 

9/2"1/2000 
2/28/1968 
2/28/1968 

11/28/1988 
2/13/2001 
2/13;2001 
5/11/1998 

5/11/1998 
5/11/1998 
5/11/1998 
5/11/1998 
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NOl Included in Technical Memorandum #'4's Reference Section 
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Apex Envi rOllll1clwll Recovery, 1n(" 19Y3~ Report Si1('. Investigation l\·Ldibu Llgoon Bridg<: - . P:Jcific COil st 
I-lighw;!)" llnpll hlishcd con slllting rcp(nt <"ned /;111 uary ! 4, 1993. 

Bing Yen & AssociillC\ Inc. 1;1 nWl ry 5, 200 I. I\cporl" ofi'vialibu Civic Center Groundwater Eval \Jillion. City 
of Malibu, Camarillo CA. 

E,lrl"h Consultants Inu:rn;ltiollaJ, 2000. I-Iydrologic Field IJwcsligilt"ion and Modeling, \Vime!' C,lll),OI1, 
Malihu, Cali{{Jrnia, VOIUDWS J ilnd II. Prepared for IvLlliblJ 13,\)' Company by f"nth Con.sultants 
Imc.m,nioJ)"J, J nc., Decemher 2000. 

Earth COllsull,\nts Inlcr/1,Hion,d, 2000b. Civic Ccmcr Groundv'/,Her Report, lOKI ,lnd Chili Cooko(( 
PnfccJs, rvlaJibu, California, unpublished consulting repotl, projecl number 988111-002> (bted June 15, 
200G. 

Kowalcwsky, D. B .• 19~Ha, Engineering Gcologic ,lJ1d GcotcchnJc<d lkport, Proposed Golf Academy, 
NOrlhwest" Comer of Civic Ccnt"cr \Vay ,lnd SW<lrt R1I1Ch RO,ld, M;:lIibu, C-lliforniil, unpublished 
(o!"lsldting rcporl, project. no. APN 'H58-021-005, dated April 2~), 1991. 

KOWillcl,.v;;ky, D.B., 19~Hb, Percol<ll"lon Test Results, Civic Center \~l;ly ;lf1d Sru;tTt Rallch 1\oad, unpublished 
consulting reporl, APN 't4SH-021-005, (lilted JUDe 29,199 11. 

Leighton <lnd Associates, l11c, 19B9, ){cportofCreotcchnicai Investigatioll, RaJlcho Ivlalihu IvIesa Projcctat 
Malibu Canyon Road, AUg·llst II, 19H9. 

Leighton ilnd ASSOClillCS, Inc.) 1993, Preliminary Geotechnical Feasibility Study, South \Vinter [des;~ 
Property, Project No. 2930532.·01, dilled Dcc<'lnbn 15, J91)3. 

Lcighwn and Aswcimc5, Inc., 2007<1, l{cpon ofGcotcchnlGli Investig,l{ion and Gfilding Pl,lIl Review (or 
Proposed Subdivision or "{hI.' To\'ving Site", 2.39151vlallbu Road, APN 4458··018-004, Project No. 0.31793-· 
008, dated il-hlrch 2, 2007. 

Leighton ,ll1d Associates, Inc.) 2007b, Feasibility-Level Gnl(ling PI<111 Review, Pro[)()scd i'vf;dibu Bluff,~ 
Ikvclopmcnt: 5-lot Subdivisiol\ "The Crllmmer Site". APN 4458,·0 IH-O 19, 24200 Paciilc Cml;;t f--ligi:vv<!)" 
prepilrcd j{)[ AZ \Vinter i'vkSiI, LLC, daKd December 5, 2007. 

LeightolJ Comuldng, Inc., 2007) Geotechnical Jnvc;;tigation and RccomlllCnd;;ltions (or rile Proposed 

Com{))cn.:ial Development) lOKI Parcel ill" 237B9 Stuilrt Ranch Road, Malibu, C;\lifol'l1ia~ Project No. 
60 J 80S-0G J . 

McDollald ]vlorrisscy Associates, Inc., 2007\ hydrogeologic investigation on lOKI property. 

Pcpperrli nc UnivCJ'sity, 2001, Hydrogeologic IVlonil.Oring Program Annual Rcpol"l 'VaLer Y(,,11" 199Y-00) 
prep .. m:d by P<'ppcrdine Univ('J'siry and Ln·vGibb Group, Jv1i.l['ch 9, 2001. Relevallt reports a/50 (:xist, (wd arc 
submitted to the fA NJYQCn, PH "fie;' w(lfe)" ),"(1}' . .;iller: 200]. The IflU'Jf allllllfi/ report (uJlliiab/c i-'for tile 2007-



200S ({)(Ner year. 

Report or Soils Invc:-;rig<ltion Proposed C;r:lding ])cwlopmcnl Highway IOJ (Alternative) and tvhlibu 
Clnyoll RO'ld) LO$ Angeles COllnty~ (~alirornia. 

URS Greiner 'Woodward Clyde. 1999. Final Hcpon, Study of POLcnti;lJ \~l;1l'c[, Quality Impacts on j\·l:dibu 
Creck <lnd Lagoon from On-site Septic Systems. Prepared for City of iVlalihu by URS Crejncr \Voodward 
Clyde, Sant;l Ana CA, 

V;1I1 lkvcrcn &: Butdo, Inc. 2008. Supporting G(:ology/Soils Report) Proposed Legacy P,lI'k Dischllrgc Area, 
PrclJ<lrcd by Van Bcvcren & Bl1teio Inc for Malibu Lumber LLC, unpUblished consulting reporl dated 
February 20, 200H. 

Ycrkc~, RF. ,Ind RH. CampbelL 1980, Geologic A'lajJ of Hast-Cc.'l1tmi San/ct- Monic-a 1\;fm{1ltains, I,os ,1Jlgeles 
Coullly, California. U.S. Gcological Surv(,y Map 1-1146, 


