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December 31, 2012 Sent via Email to SUnger@waterboards.ca.gov  

Mr. Sam Unger, Executive Officer 
California Regional Water Quality Control Board 
Los Angeles Region 
320 W. 4th Street, Suite 200 
Los Angeles, CA 90013 

RE: Memorandum of Understanding (MOU) Quarterly Progress Report 
Malibu Civic Center Wastewater Treatment Plan 

Dear Sam: 

The following is the quarterly progress report for the Malibu Civic Center Wastewater Treatment 
Plan which covers work activities performed on this project during the period between October 1, 
2012 and December 31, 2012.  To date, the City has submitted all required documents and met all 
milestone goals as required by the MOU and is in full compliance. It is noted that the next milestone 
to be completed is the EIR and this milestone will be delayed approximately 9 months.  The reason 
for the delay has been identified to the RWQCB and is further explained below.    

On June 29, 2012, the Conceptual Groundwater Injection Plan (Plan) was prepared and submitted to 
the Regional Water Quality Control Board (RWQCB) in accordance with the Phase 1, Milestone 3 
requirement of the MOU.  The RWQCB requested public comments on the plan and we understand 
that a handful of comments were received by the Board.  As of yet, the City has not received any 
comments on any of the submitted material to the RWQCB.  We are ready to address all comments 
as part of the final reports and EIR documents.   

Despite this project’s enormous financial costs, the City has made significant progress on the 
development of a centralized wastewater treatment facility (CCWTF) for the City’s Civic Center 
area. As explained in the last quarterly progress report, the City has already expended 
approximately $2.6 million from its general fund to perform scientific investigations and 
assessments, field analysis, and preliminary design work in a good faith effort to comply with the 
MOU. However, as we have stated previously, the City is unable to fund the anticipated $4M in 
costs to complete the final design work.  This work includes constructing full-size test wells to 
assess hydraulic impacts to the deep well aquifer, modeling the new data with the MODFLOW 
hydraulic modeling program, completing the EIR, and finalizing the design work for construction. 
In July of 2012 the City exhausted its previously allocated funds for this remaining work and we 
turned to the property owners to establish a Community Facilities District (CFD).  The City 
received favorable response from several commercial property owners and we moved forward with 
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the establishment of that taxing authority.   This information was conveyed to the Board Members 
in June and again in December at the RWQCB meetings (Attachment 1).  The Board Members were 
supportive of this approach and obtaining property owner support for the design work.  

In order to complete the CFD, the following actions were taken: 

• June 25, 2012, the City Council initiated the formation of a CFD. 
• August 13, 2012, the City Council adopted Resolutions establishing the CFD. 
• August 20, 2012, ballots were mailed to property owners within the CFD. 
• On November 26, 2012, the City Council certified results of the November 20, 2012 Special 

Tax and Bond Election. 
• November 26, 2012, the City Council introduced the 1st reading of an Ordinance 

authorizing the levy of a special tax within the CFD for the purpose of financing the design 
and environmental analysis work required to construct the Malibu Civic Center Wastewater 
Treatment Plant Design Phase One (Attachment 2). 

• December 10, 2012, the City Council adopted the final reading of the CFD Special Tax 
Ordinance (Attachment 3).   

• January 9, 2013, Ordinance becomes effective. 
• January 14, 2013, the City Council will adopt a Resolution approving the issuance of bonds.  
• 1st week of February 2013, bonds will be sold and the City receives funding from the bond 

sale.    
 

The approval of the CFD will allow the design work to be finalized.  It is anticipated that an 
Assessment District will be formed within the next 18 months in order to pay for the construction 
and to pay off the CFD. 

On a side note, the City was very pleased to receive notification on November 16, 2012, that the 
State approved Abeyance regarding the Petition filed by Santa Monica Baykeepers and Heal the 
Bay was terminated (Attachment 4).  We believe that this was a critical issue to resolve and we 
sincerely thank the Water Board for resolution of that pending matter.  Without the resolution of 
this issue, it was expected that further delays to the project would be unavoidable.      

Finally, the City continues to have monthly meetings with stakeholders about the CCWTF 
(November and December meetings were cancelled due to work stoppage). For several years, the 
City has met on a monthly basis with stakeholder groups comprised of commercial property owners, 
residential homeowners association (HOA) representatives and other interested community 
members. The City also makes presentations to HOA organizations within the prohibition boundary 
area when requested. There appears to be large support from the commercial property owners for 
the wastewater treatment plan moving forward. There is much greater concern from residential 
property owners with regard to cost and overall impacts.   The City will be convening the TAC team 
together within the next 3 months to review progress.  In addition, the City is working on setting up 
a meeting with both Heal the Bay and Santa Monica Baykeepers to review the progress of the 
project.   
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As you can see, the City is committed to working with the community and the RWQCB in a diligent 
effort towards the design and completion of the CCWTF for the Civic Center area.  The RWQCB 
and MOU set out a very aggressive schedule that was dependent on having no delays at all.  
Therefore, with the delay caused by funding and formation of the CFD, the City will diligently be 
looking at ways to comply with the deadlines.  As we have discussed, the most likely time savings 
could occur within the construction phase.  We sincerely appreciate all the assistance and collegial 
working relationship with the RWQCB staff.     

If you have any questions, or require additional clarification, please do not hesitate to contact me at 
(310) 456-2489, extension 226, or jthorsen@malibucity.org.  

Sincerely, 

Jim Thorsen 
City Manager 

 

Attachments:  

1. December 6, 2012 PowerPoint Progress Report to the RWQCB of CCWTF Design  
2. November 26, 2012 City Council Agenda Report, Item No. 4.A 
3. December 10, 2012 City Council Agenda Report, Item 3.A.1  
4. November 16, 2012 Letter from the Water Board Regarding Status of Abeyance 

cc:   Mayor La Monte and Honorable Members of the Malibu City Council 
Vic Peterson, Environmental Sustainability Director 
Bob Brager, Public Works Director 
Joyce Parker-Bozylinski, Planning Director 
Craig George, Environmental Sustainability Manager / Deputy Building Official 
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Supplemental
Council Agenda Report

City Council Meeting
11-26-12

Item
4.A.

To: Mayor La Monte and the Honorable Members of the City Council

Prepared by: Reva Feldman, Assistant City Manager

Approved by: Jim Thorsen, City Manage J~f ~~~

Date prepared: November 21, 2012 Meeting date:. November 26, 2012

.Subject: Community. Facilities District (CFD) No. 2012-1 of the City of Malibu
:(Malibu Civic Center Wastewater Treatment Plant Design Phase
One Election Results and Ordinance Authorizing the Levy of CFD
No. 2012-1

RECOMMENDED ACTION: 1) Adopt Resolution No. 12-41 certifying the results of the.
November 20; 2012 Special Tax and Bond Election for CFD No. 2012-1 of the City of
Malibu (Malibu Civic Center Wastewater Treatment Plant Design: Phase One) —
Measure W; 2) After the City Attorney reads the title,- introduce on first reading of
Ordinance. No. 371 authorizing the levy of a special tax within CFD No. 20.12-1; and_ 3)
Direct staff to schedule second reading and adoption of Ordinance No. 371 for the.
December 10, 2012 Regular City Council meeting.

FISCAL IMPACT: The bonds that will be issued are a special obligation of the CFD
and are payable and secured by a pledge of Special Taxes levied on property within
the CFD. Neither the faith nor credit of the City is pledged to or responsible for the
repayment of the Bonds. All consultant fees in connection with the formation and
issuance of Bonds of the proposed CFD will be paid from proceeds of the bonds,
provided, however that if the. CFD is not formed or Bonds are not issued, the City will
be responsible for paying consultant fees incurred in forming the CFD and submitting
the special tax and bond measure to the voters in the CFD. The City will be responsible
for-the cost of the annual administration of the CFD, which is estimated not to exceed
$10,000.a year: The cost for-the annual administration will be reimbursed by the CFD
to the City, each year.

The City has spent $2;545,156 fo date on the design of the Civic Center Wastewater
Treatment Plant .and anticipates that an additional $4,000,000 will be needed to
complete the final design, including the Environmental Impact Report (EIR),
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construction documents, and to obtain permits. If the CFD is approved, it will provide a
net amount of $5,000,000. An estimated maximum $6,500,000 aggregate principal
amount of bond indebtedness is necessary to provide -the net amount of $5,000,000.
The maximum principal amount includes all costs associated with the creation of the
CFD, issuance of bonds and - accrual of interest. The net funding amount will enable the
City to complete the design effort and allow the: City to be reimbursed up to $1,000,000
for funds that have already been expended.

It is noted that a future assessment district is. anticipated to be formed _within the. next
18 months to pay for the construction and design of the centralized wastewater system.
The future assessment district will be comprised of those properties within Phase One .
of the State mandated septic prohibition and other properties that may choose to
become part of a centralized treatment system. The future assessment district will
include the costs for construction and will also include the "takeout" of this CFD. The
future assessment district will equally distribute all design and construction costs
between the Phase One properties and not just those that are part of this CFD. Should
an assessment district not be formed, then the identified property owners that are
within the -CFD will be required 10 make the tax payments for the bonded .indebtedness.
The City-owned and County-owned parcels within the_ prohibition boundary are not
included in' this CFD as State law prohibits municipal owned parcels from being
included in a CFD.

The -City has contributed $2.5 million for the design to date and anticipates that if the
CFD is formed and funded, the City will be reimbursed for a portion of the costs
incurred. The City's net contribution will be $1.5 million toward the design. It is
anticipated that the City parcels will be a part of the future assessment district

DISCUSSION: On June 27, 2011, the Council approved a Memorandum of
Understanding (MOU) between the City and the Regional Water Quality Control Board
and the State Water Resources Control Board regarding the implementation of the
Basin Plan Amendment for the Malibu 

Civic Center Area Prohibition. The MOU
requires 'that commercial. properties in the Civic. Center Prohibition Area be connected
to a centralized wastewater treatment facility by November 15, 2015. In addition,
certain residential property owners within the prohibition boundary are required to
connect to a centralized wastewater treatment facility by November 2019.

r

On January 12, 2009, the Council approved an appropriation of $2,647,956 for an
agreement with RMC Water and Environment to provide engineering and design
services for the Malibu Civic Center Integrated Water Quality Management Plan
.project: Of the total approved, $102,800 was used toward- stormwater design and
engineering services. of Legacy Park, leaving .$2,545,156 available for the design and
engineering of the Civic Center Wastewater Treatment Facility. All existing funds for
the wastewater design have been utilized and additional funds need to be allocated in
order to comply with the MOU compliance requirements.
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the funding that was approved by the Council in 2009 did not contemplate the
extensive design and engineering process that has now become necessary due to the
requirements of the State mandated prohibition and the current MOU. To facilitate the
design requirements for a centralizecJ wastewater treatment system, a completely,
different collection and- dispersal process (lower aquifer injection) is .now required. In
order for. the .City to remain in compliance with the terms of the MOU and to proceed
with .the design of the overall centralized wastewater treatment facility; additional funds
are needed for design and engineering services, as well as an environmental study
report and permits. Approval. of this CFD will allow design funding in the net amount of
$5 million.

On June ~25, 2012, the Council .continued an item that - would have appropriated an
additional $15 million for a~ 'amendment to the professional services agreement with
RMC. The Council voted to postpone the appropriation until the`CFD was formed. Due
to the time required to approve tfie CFD; some`of th'e°`deadlines established in the MOU
may not be met. 

; ,

The net funding_ from the proposed CFD will ensure completion of the'final engineering
of Phase One of the MOU, schematic engineering for. all plisses of the MOU, EIR
completion for all=phases of.the MOU and permitting for Phase:One of fine MOU. Any
unfunded design costs for fiuture phases should be significantly less than the cost of
this current design effort and can be paid from City funds; a separate CFD; privafe
property funds, or other funding mechanisms.

On June 25, 2012, 'the. Council also adopted Resolution No. 12-29 declaring the City's
intent to establish CFD No. 2012-1 of the City of :Malibu and Resolution No. 12=30
declaring the City's intent to incur bonded indebtedness. Since that meeting it has
been determined that the boundary map of tfe CFD should be revised to remove 4.
parcels of property and a revised boundary map of the properties (Exhibit B to
Attachment 4) .within the CFD is on file with the City`Clerk.

On August 13, 2012, the: Council adopted Resolution .No. 12-32 es#ablishing CFD No.
~~2012-1 of..the City of Malibu and Resolution No. 12=33 declaring the necessity to incur
bonded indebtedness within .such CFD in a principal amount not to exceed $6.5 million
to finance the design of the Civic Center Wastewater Treatment Plant-Phase One and
calling a special bond and tax election on Measure_ W related to such matters. The
ballots were mailed to all property owners in the CFD on October 30, .2012.

On .November 20, 2012, the special bond and tax election was held. The City Clerk
has canvassed the votes and certified the same.

Resolution No. 12-41 (Attachment 1) certifies the results of the election and directs the
bond Counsel to prepare and the City Clerk to .file a Notice of Special Tax Lien on the
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property within the CFD. The Notice of Special Tax Lien- will provide the security
necessary for the eventual issuance of bonds by the CFD in accordance- with the Mello
Roos Act.

Ordinance No. 371. (Attachment 2) will authorize the levy of the special tax approved by
the voters in Measure W to be levied on the property within the CFD for the .purposes of
paying .debt service on bonds issued by the CFD. The Mello Roos Act requires such
an ordinance to be .adopted in order. to levy the Special tax within the, CFD: For as long
as the CFD Bonds are outstanding, each. year prior to August 10, the Council will be
presented.: with a resolution setting the maximum tax rate for such fiscal year and
directing that such information be conveyed to the County Assessor's. Office to be
placed ors, the secured proper#y tax roll.

"The exact amount . of bonds to be issued will be determined based on bond market
conditions at the time of sale:. The bonds will be limited obligations of .the CFD (not
debt of the City,) ands will be payable solely from special taxes ,.,:levied on the real.
property within the CFD. The special taxes would be collected by the County as part of
the property tax .bill and then. remitted to .the City. It is .expected that .Bonds will be
issued in late January 2013 in a principal: amount ,not to exceed. $6,50.0,000.

The maximum annual;tax-rate as proposed in the Rate and Method of Apportionment of
the Special Tax is $12,495.74 per, acre for commercial property and $2,49.9.15 per acre:
for residential property.:These are the ,maximum rates that would support $6,500;000
in bonds based on conservative interest rate assumptions:

The .current expectation is that the CFD Bohds willvbe taken out with proceeds from a
future assessment district consisting of all the property in Phase One benefited by the
Wastewater Treatment Plant and that special taxes will -not be needed to be levied by
the CFD. There-.are several ways to accomplish this, including funding capitalized.:.
interest on the bonds until the assessment district is formed or through the issuance of
capital appreciation notes which would ~ not. pay; current. interest and would mature 'at a
time in the future when. the assessment district would be formed. Either structure
assumes.a takeout financing by a larger. assessment district that would refund the CFD
bonds. and- pay for the construction of-.the Wastewater Treatment Plant.

ATTACHMENTS:
1. ̀Resolution No. 12-41
2. Ordinance No. 371
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RESOLUTION NO. 12-41

A .RESOLUTION OF THE CITY COUNCIL. OF THE CITY OF
MALIBU ACTING IN ITS CAPACITY AS THE LEGISLATIVE
BODY OF COMMUNITY FACILITIES DISTRICT NO. 2012-1
OF THE CITY OF MALIBU (MALIBU CIVIC CENTER
WASTEWATER TREATMENT PLANT PHASE ONE)
CERTIFYING THE RESULTS OF THE NOVEMBER 20, 2012
SPECIAL TAX AND BOND ELECTION

SECTION 1. Recitals. .~.

A. The City Council of the City of Malibu called and duly held an election on
November 20, 2012 for Community Facilities District Na 2012-1 of the Cify of
1Vlalibu (Malibu Civic Center Wastewater Treatment Plant _Phase One)
("Community Facilities District No. 2012-1" ar the "District") pursuant to
Resolution Nos. 12-32 and 12-33 for the purpose of presenting to the qualifed
electors wifhin the District the proposition attached hereto as Exhibit A.

B. There has been presented to this Council a certificate of the City-Clerk canvassing
the results of the election, a copy of which is attached hereto as Exhibit B.

SECTION 2: The City Council finds that each of the above recitals is true- and correct
and is adopted by the legislative body of the District.

SECTION 3: -The City Council finds that Measure W presented to the qualified electors
of the District on November 20, 2012 was approved by more than two-thirds of the votes cast at
the election held and Measure' W has carried. The City Council, acting as the legislative body of
.the :District, is_hereby authorized to levy on the land within the District the special tax described
in Measure W for the purposes described therein and to take the necessary steps to levy the
.special tax authorized by Measure W and to issue bonds in an amount not to exceed $6,500,000
specified in.lVleasure W.

SECTION 4. The City Council finds that the City Clerk is hereby directed to record in
the Office of the County Recorder within f fteen days of the date hereof a notice. of special tax
lien .for the District which Bond .Counsel to the District shall prepare in -the form required by
Streets and Highways Code Section 3114.5.
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SECTION 5. _ The City Clerk shall certify. to the passage and adoption of this resolution

arad enter it into the book of original resolutions.

PASSED, APPROVED, and ADOPTED this 26~` day o£November, 2012.

LOU LA MONTE, Mayor

ATTEST:

LISA POPE, City Clerk
(seal)

APPROVED AS TO F

BRIAN FOIZBATH, Bond Counsel
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EXHIBIT A

BALLOT PROPOSITION

COMMUNITY FACILITIES DISTRICT NO.2012-1
OF THE CITY OF MALIBU

(MALIBU CIVIC CENTER WASTEWATER TREATMENT PLANT DESIGN PHASE ONE)

SPECIAL TAX AND SPECIAL BOND. ELECTION

November 20, 2012

MEASURE W — Malibu Civic Center Wastewater YES
Treatment-Plant Design Pliase One:

NO
To finance the design and environmental analysis
required .to construct the Malibu . Civic Center
Wastewater Treatment Plant, shall Community Facilities
District No. 2012-1 of the City of Malibu issue not to
.exceed $6,500,000- of bonds at legal rates and .levy
special tomes to finance debt service on the bonds and
incidental expenses, and establish an annual
appropriations limit of $700;000?
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EXHIBIT B

CERTIFICATE OF CITY CLERK
AS TO THE RESULTS OF THE CANVASS OF THE ELECTION RETURNS

I, Lisa Pope, City Clerk of the City of Malibu, do hereby certify that I have examined the
returns of the Special Tax and Special Bond Election for Community Facilities District
Na 2012-1. The election was held on November 20, 2012. Ten (10) ballots were returned.

I further certify. that the results of said election and the number of votes cast for and
against the Proposition are as follows:

1VIEASURE W

YES: 64

NO: 0

TOTAL: 64

Dated this 20th day of November, 2012.

(~
Lisa Pope, City Jerk
City_ of Malibu



ORDINANCE NO. 371

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
MALIBU, STATE OF CALIFORNIA, ACTING IN ITS
CAPACITY AS THE LEGISLATIVE BODY OF COMMUNITY
FACILITIES DISTRICT NO. 2012-1 OF THE CITY OF
MALIBU (MALIBU . CIUIC CENTER WASTEWATER
TREATMENT PLANT PHASE ONE) AUTHORIZING THE
LEVY OF A SPECIAL TAX WITHIN SUCH DISTRICT

SECTION 1. Recitals.

A. On June 25, 2012, the City. Council of the City of Malibu„ (the "Council") adopted
Resolution No. 12-29 ,declaring its intention to form Community Facilities

" District No. 2012-1 of the City of Malibu ("Community: Facilities District No.
2012-1'.' or the "District") pursuant to the Mello-Roos Community Facilities Act
of 1982, as 'amended, comprising Chapter 2.5 of Part 1 of Division 2 of Title 5 ,of
the Government Code of the. State of California (the "Act"), and adopted
Resolution No. 12-30 declaring its, intention to incur bonded indebtedness within
the District.

B. On August 13, 2012, .after providing all notices required by the Act, the Council
held a noticed public. hearing required by the Act.. relative to -the formation of
Community Facilities .District No. 2012-1, the proposed levy of a special tax
within the District to finance the design, engineering, planning and environmental
evaluation of certain public facilities described in Resolution No. 12-29, and to
secure the payment of any bonded indebtedness of the District, and the proposed
issuance of up to $6,500,000 of bonded Indebtedness for the District.

C: At the August 13, 2012; public hearing, all persons desiring to be heard on all
matters pertaining to the formation of Community Facilities District No. 2012-1,
the proposed levy of the special tax within the District to finance the facilities
described in Resolution No. 12-29 and the proposed issuance of .bonded
indebtedness within the District, were heard and a full and fair hearing was held.

D. On August 13, 2012, following the close of the public hearing, the Council
adopted Resolution Nos. 12-32 (the "Resolution of Formation") and 12-33 (the
"Resolution to Incur Bonded Indebtedness") which called a special election that
was held on November 20, 2012 within Community Facilities District No. 2012-1
on_ a proposition relating to :the. levying of a special tax, -the incurring of bonded
indebtedness, -and the establishment of an appropriations limit for the District.

E. On November 20, 2012, a special election was held for the District at which the
qualified electors approved by more ..than a two-thirds vote Measure W
authorizing the levy of 

a special tax within the District for the purposes described
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in the Resolution of Formation and the issuance of bonded indebtedness for the

District as described in the Resolution to Incur Bonded Indebtedness.

SECTION 2. The Council finds the above recitals are all true and correct.

SECTION 3. By the passage of this Ordinance, the Council authorizes. the levy of a

special tax within Community Facilities District No. 2012-1 at the maximum rates and in

accordance with the rate and method ofapportionment set forth in Exhibit "B" to Resolution No.

12-32, which rate and method of apportiorunent is incorporated by reference herein (the "Rate

and.Method").

SECTION 4. The Council is hereby further authorized. to determine .in each subsequent

fiscal year, by ordinance, or by resolution if permitted by then applicable law, on or before

August 10 of each year, or such later date as is permitted.by law, the specific special tax rate and

amount to be levied on each parcel of land in Community ̀Facilities. District No. 2012-1 pursuant

to the Rate and Method. The special tax rate to be levied pursuant to the. Rate and Method shall

.not exceed the applicable maximum rates sef forth therein, but the special tax may be levied at a

-lower rate.

SECTION 5. Properties or entities of the state; federal or other local 'governments shall

be exempt. from the special tax, except as' otherwise provided in Sections 53317.3 and 53317.5. of

the Act- and the Rate and Method, as applicable. No other. properties or entities are exempt from

the special tax .unless 'the properties or entities are expressly exempted in the Resolution of

Formation; or in a'resolution of consideration to levy a new special tax or special taxes or to alter.

the rate or method of apportionment of an existing special tax as provided in Section 53334 of

the Act. 
.

SECTION 6. All of the collections of the special t~ pursuant to the Rate and Method

shall be used as provided for in the Act and- the Resolution of Formation. The special tax shall

be levied within the District only so long as needed for the purposes described in the Resolution

of Formation:

SECTION- 7. The special tax levied pursuant to the Rate and Method shall be• collected

in the same- manner as ordinary ad valorem property taxes .are collected and shall be subjecfi to

the same penalties and the same procedure, sale and lien priority in case of delinquency as is

provided for ad valorem taxes (which such procedures include the exercise of all rights and

remedies permitted by law to make corrections, including, but- not limited- to, the issuance of

amended or supplemental tax bills), as such procedure may be modified by law or by this

Council from time to time.

SECTION 8. As a cumulative remedy, if any amount levied as a special tax for payment

of the interest or principal. of-any bonded indebtedness of the District, together with any penalties

and- other charges accruing under this Ordinance, are not paid when due, the Council may, not

later than four years after the due date of the last installment of principal on the Bonds, order that

the same be collected by an action brought in the superior court to foreclose the lien of such

special tax.
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SECTION 9. This Ordinance relating to the levy of the special tax within the District

shall take effect 30 days following its final passage, and the specific authorization for adoption is

pursuant to the provisions of Section 53340 of the Act.

SECTION 10. The Ciry Clerk is hereby authorized to transmit a certified copy of this

Ordinance to ~1ie Los Angeles County Assessor and Treasurer-Tax Collector, and to perform all

other acts, including publication of this Ordinance or a summary thereof, which are required by

the Act, this Ordinance or by law in order to accomplish the purpose of this Ordinance.

SECTION 1l. That a full reading of this Ordinance is dispensed with prior to its final

passage, a written or printed copy.having been available to the Council and the public a day prior

to its final passage.

SECTION 12. This Ordinance shall not be codified.

SECTION 13. The City Clerk shall certify the adoption of this Ordinance.

PASSED; APPROVED AND ADOPTED this 26t~' day of November, 201.2.

LOU LA MONTE, Mayor
ATTEST:

LISA POPE, City Clerk
(seal)

Date: .

APPRnVRi? A~ T() FnRM: ,!~

BRIAN FORBA H, Bond Counsel



To:

Prepared by:

Approved by:

Date prepared

Subject:

Council Agenda Report

City Council Meeting
12-10-12

Item
3.A.1.

Mayor La Monte and the Honorable Members of the City Council

Reva Feldman, Assistant City Manager

Jim Thorsen, City Manager

November 27, 2012 Meeting date: December 10, 2012

Second Reading and Adoption of Ordinance No. 371

RECOMMENDED ACTION: Conduct second reading, unless waived, and adopt
Ordinance No. 371, an ordinance of the City Council of the City of Malibu authorizing.
the levy of a special tax within Community Facilities District (CFD) No. 2012-1 of the
City of Malibu (Malibu Civic Center Wastewater Treatment Plant Design Phase One):

FISCAL IMPACT: None.

DISCUSSION: At the regular City Council meeting on November 26, 2012, the City
Council introduced on first reading Ordinance No. 371.

Ordinance No. 371 is presented to the City Council for adoption.

ATTACHMENTS: Ordinance No. 371
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ORDINANCE NO.371

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
MALIBU, STATE OF CALIFORNIA, ACTII~TG IN ITS
CAPACITY AS THE LEGISLATIVE BODY OF CONIMUNITY
FACILITIES DISTRICT NO. 2012-1 OP THE CITY OF
MALIBU (MALIBU CIVIC CENTER WASTEWATER
TREATMENT PLANT PHASE ONE) AU I'HORIZING THE
LEVY OF A SPECIAL TAX WITHIN SUCH DISTRICT

SECTION 1. Recitals.

A. On Tune 2S, 2012, the City Council of the Ciry of Malibu (the "Council") adopted
Resolution No. 12-29 declaring its intention to form Community Facilities
District No. 2012-1 of the City of Maliba ("Community Facilities District No.
2012-1" ox the "District") ptusuant to the Mello-Roos Community Facilities Act
of 1982, as amended, comprising Chapter 2.5 of Part 1 of Division 2 0~ Title 5 of
the Government Code of the State of California (the "Act"), and adopted
Resolution No. 12-30 declaring its intention to incur bonded indebtedness within
the District.

B. On August 13, 2012, after providing alI notices required by the Act, the Council
held a noticed public hearing required by the Act relative to the formation of
Connynunity Facilities District No. 2012-1, the proposed levy. of a special tax
within the Distinct to finance the design, engineering, planning and environmental
evaluation of certain public facilities described in Resolution No. 12-29, and to
secuxe the payment of any bonded indebtedness of the District, and the proposed
issuance of up to $6,500,000 of bonded indebtedness for the District.

C. At the August 13, 2012, public hearing, all persons desiring to be heard on all
matters pertaining to the formation of Community Facilities District No. 2012-1,

the proposed levy of the special .tax within the District to finance the facilities
described in Resolution No. 12-29 and the proposed issuance of bonded
indebtedness within the District, were heard and a full and fair hearing was held.

D. On August 13, 2012, following the close of the public hearing, the Council
adopted Resolution Nos. 12-32 (the "Resolution of Fozxnation") and 12-33 (the
"Resolution to Incur Bonded Indebtedness") which called a special election that

was held on November 20, 2012 within Community Facilities District No. 2012-1
on a proposition relating to the levying of a special tax, the incurring of bonded
indebtedness, and the establishment of an appxopriations limit for the District.

E. On November 20, 2012, a special election was held for the District at which the
qualified electors approved by more than atwo-thixds vote Measure W
authorizing the Ievy of a special tax within the District for the purposes described
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in the Resolution of Formation and the issuance of banded indebtedness for the
District as described in the Resolution to Incur Bonded Indebtedness.

SECTION 2. The Council fords the above xecitals are all true anal correct.

SECTION 3. By the passage of this Oxdinance, the Council authorizes fihe levy of a
special ta~c within Community Facilities District No. 2012-1 at the maximum rates and in

accordance with the rate and method of apportionment set forth in Exlribit "B" to Resolution No.

12-32, which rate and method o£ apportionment is incorporated by reference herein (the "Rate
and Method").

SECTION 4. The Council is hexeby further authorized to detez~mine in each subsequent
fiscal year, by ordinance, ox by resolution if permitted by then applicable law, on or before
August 10 0£ each year, or such later date as is pernutted by law, the specific special tax rate and
amount to be levied on each parcel of land in Community Facilities District No. 2012-1 pursuant
to the Rate and Method. The special tax rate to be levied pursuant to the Rate and Method sliall
not exceed the applicable maximwm. rates set forth therein, but the special tax may be levied at a
lower rate.

SECTION 5. Properties or entities of the stake, federal or other local governments shall
be exempt from the special tax, except as otherwise provided in Sections 53317.3 and 53317.5 of
the Act and the Rate and Method, as applicable. No other properties ox entities are exempt from
the special tax unless the prope*ties or entities are expressly exempted in the Resolution o£
Formation., ar in a resolution of consideration to levy a new special tax oz special taxes or to alter
the rate or method of apportionment of an existing special tax as provided in Section 53334 of
the Act.

SECTION b. All of the collections of the special tax pursuant to the Rate and Method

shall be used as provided for in the Act and the Resolution of Formation. The special fax shall

be levied withun. the District only so long as needed for the purposes described in the Resolution

of Formation.

SECTION 7. The special. tax levied pursuant to the Rate and Method sha11 be collected

in the same manner as ordinary ad valorem pxoperty takes are collected and shall. be subject to

the same penalties .and the same procedure, sale and lien prioxity in case of delinquency as is

provided for ad valorem taffies (which such procedures include the exercise of all rights and

remedies pernutted by law to make corrections, including, but not limited to, the issuance of

amended or supplemental tax bills), as such proceduze xnay be modified by law or by this

Council from time to time.

SECTION 8. As a cumulative remedy, if any amount levied as a special tax far payment

of the iutezest or principal of any bonded indebtedness of the District, together with any penalties

and other charges accruing under this Ordinance, are not paid when due, the Council may, not

later than four years after the due date of the last installment of principal on the Bonds, order that

the same be collected by au action brought in the superior court. to foreclose the lien of such

special tax.
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SECTION 9. This Ord3n.ance relating to the levy of the special tax within the District
shall take effect 30 days following its fmai passage, and the specific authorization for adoption is
pursuant to the provisions of Section 53340 of the Act.

SECTION J.O. The City .Clerk is hereby authorzed to transmit a certified copy of this
Ordinance to the Los Angeles County Assessor and Treasurer-Tax Collector, axed to perform all
other acts, including publication of this Ordinance or a summary thereof, which are required by
the Act, this Ordinance or by law in order to accomplish the purpose of this Ordinance.

SECTION 11. That a full reading of this Ordinance is dispensed with prior to its fiizal
passage, a written or printed copy having been available to the Council and the public a day prior
to its final passage.

SECTION 12. This Ordinance sfiall not be codified.

SECTION 13. The City Clerk sha11 certify the adoption of this Ordinance.

PASSED, APPROVED AND ADOPTED this 10~ day of Decembez, 2012.

LOU LA MONTE, Mayor
ATTEST:

LISA POPE, City Clerk
(seal)

Date:

APPROVED AS TO FORM:

-• ` f

r '~J

BRIAN FORBATH, Bond Cownsel



CALIFORNIA

Water Boards

State Water Resources Control Board

November 16, 2012

[Via U.S. Mail and email]

Tatiana Gaur, Esq.
Los Angeles Waterkeeper
120 Broadway, Suite 145
Santa Monica, CA 90401
tgau r@smbaykeeper. orq

Dear Ms. Gaur:

air" ,~. Eomuao G. Bao~vN Ja.
g';v~.

tv1~Tr~iew RooaiouEz
SEGR'ciARY FOf~
FtlVIRONMENTA~ FPCTECTION

PETfTlON OF SANTA MONICA BAYKEEPER AND HEAL THE BAY (RESOLUTION
NO. R11-010 AUTHORIZING THE EXECUTIVE OFFICER TO SIGN A MEMORANDUM OF
UNDERSTANDING WITH THE CITY OF MALIBU AND THE STATE WATER RESOURCES
CONTROL BOARD REGARDING THE MALIBU CIVIC CENTER AREA PROHIBITION; AND
MEMORANDUM OF UNDERSTANDING), LOS ANGELES WATER BOARD: NO REVIEW OF
PETITION
SWRCBIQCC FILE A-2175

The State Water Resources Control Board (State Water Board) received the above petition for
review on August 12, 2011. You requested that the State Water Baard hold the matter in
abeyance, and that request was granted on November 23, 2011. On March 2, 2012, the City
of Malibu requested that the petition be reviewed for the purpose of determining whether it
was the proper subject of a petition for review in accordance with Wafter Code section 13320.
On April 6, 2012, the Los Angeles Regional Water Quality Control Board (Regional Water
Board) requested that the petition be removed from abeyance and asserted that the
Memorandum of Understanding (MOU) is not subject to Water Code section 13320. On
June 4, 2012, the Regional Water Board submitted an amendment to the MOU that clarifies
that the Regional Wafer Board did not enter into the MOU in accordance with Water Code
section 13225,. subdivision (c). In addition, on August 23, 2011, in response to a request for a
hearing by the State Water Board regarding the MOU, the Executive Director of the State
Water Board informed petitioner Santa Monica Baykeeper that the MOU did not warrant a
hearing or further consideration by the State Water Board.

Resolution No. R11-010 was not a final action by the Regional Water Board, in that it merely
authorized its Executive Officer to flake an action. The subsequent action taken by the
Executive Officer of the Regional Water Board was to enter into the MOU. Water Code
section 13320, subdivision (a), authorizes petitions for review by the State Water Board of
certain types of action or failures to act by a regional water quality control board. The only type

CHARLES R. HOPPIN, CHkIRMAN I TFiOM.~^a HOV/IRD, EXECUTIVE DIRECTOR

t007 I Straet, Sacramento, CA'~5E~4 ~ M2i~ing Address: P.O. Se:c ?00. Sacramento, CA f15Bt2-01 G0 ~ vrwwr.waierboarci;.ca.c~ov

bsanchez
Typewritten Text
ATTACHMENT NO. 4



Tatiana Gaur, Esq. - 2 - November 16, 2012

of action that gives rise to a petition for review that is relevant to the MOU is an action pursuant
to Water Code section 13225, subdivision (c). Water Code section 13225, subdivision (c),
authorizes a regional water quality control board to require a local agency to conduct water
quality monitoring and submit water quality reports, subject to specified limitations. !t is correct
that the City of Malibu has agreed in the MOU to conduct water quality monitoring and submit
water quality reports, and that the Regional Water Board may have had, subject to the specified
limitations, the authority to require the City of Malibu to conduct the same water quality
monitoring and submit the same water quality reports pursuant to Water Code section 13225,
subdivision (c}. The MOU is not, however, an order or requirement issued by the Regional
Wa#er Board pursuant to Water Code section 13225, subdivision (c). The agreement by the
City of Malibu to take these actions is not independently enforceable by the Regional Water
Board, and there is no direct enfprcement mechanism in the M~U itself if the City of Malibu fails
to conduct the water quality monitoring or submit the wafer quality reports. Rather, as stated by
the. Regional Water Board in its June 4, 2012 letter, the Regional Water Board entered into the
MOU pursuant to its general, non-regulatory authority to coordinate, assist, and encourage
actions by others to protect water quality, as described in subdivisions (a), (b), and (j) of Water
Code section 13225.

After careful review, 1 have determined that neither Resolution No. R11-010 nor the MOU are
actions that are reviewable under section 13320 of the Water Code. Therefore, as of the date
of this letter, the State Water Board will take no further action with respect to this petition.

If you have any questions, please call me at (916) 347-5178.

Sincerely,

Philip G. Wyels
Assistant Chief Counsel

cc: See next page



Tatiana Gaur, Esq.

cc: [Via U.S. Mail and email]
Ms. Liz Crosson
Executive Director
Los Angeles Waterkeeper
12~ Broadway, Suite 105
Santa Monica, CA 90401
liz(c~smbaykeeper.orc{

[Via U.S. Mail and email]
Kirsten James
Director of Water Quality
Heal the Bay
1444 Ninth Street
Santa Monica, CA 90401
k~ames .healtheba r~org

[Via U.S. Mail and email]
Christi Hogin, Esq.
Malibu City Attorney
Jenkins and Hogin LLP
1230 Rosecrans Avenue, Suite 110
Manhattan Beach, CA 90266
chogin(cc~localqovlaw.com

[Via U.S. Mail and email]
Mr. Jim Thorsen, City Manager
City of Malibu
23825 Stuart Ranch Road
Malibu, CA 90265
jthorsen .malibucitv.org

Mr. Samuel Unger [Via email only]
Executive Officer
Los Angeles Regional Water Quality
Control Board

320 West 4th Street, Suite 200
Los Angeles, CA 90013
sunger waterboards.ca.gov

Ms. Deborah Smith [Via email only]
Assistant Executive Officer
Los Angeles Regional Water Quality
Control Board

320 West 4th Street, Suite 200
Los Angeles, CA 90013
dsmith a(~.waterboards.ca.gov

- 3 - November 16, 2012

Mr. Eric Wu [Via email only]
Senior Water Resources Control Engineer
Los Angeles Regional Water Quality
Control Bnard

320 West 4th Street, Suite 200
Los Angeles, CA 90013
ewu waterboards.ca.gov

Lori T. Okun, Esq. [Via email only]
Office of Chief Counsel
State Water Resources Control Board
1001 1 Street, 22"d Floor [95814]
P.O. Box 100
Sacramento, CA 9581'2-0100
IokunCcr~,waterboards.ca.gov

Frances L. McChesney, Esq. [1/ia email only]
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22"d Floor [95814]
P.O. Box 10n
Sacramento, CA 95812-0100
FMcChesney(c~waterboards.ca.~,ov

Jennifer L Fordyce, Esq. [Via email on1yJ
Office of Chief Counsel
State Water Resources Control Board
1001 (Street, 22"d Floor [95814]
P.O. Box 100
Sacramento, CA 95812-0100
jfordyce(a)waterboards. ca.gov

Nicole Kuenzi; Esq. [Via email onlya
Office of Chief Counsel
State Water Resources Control-Board
1001 I Street, 22"d Floor [95814]
P.O. Box 100
Sacramento, CA 95812-0100
nicole.iohnson@waterboards.ca.c~ov

Philip G. Wyels, Esq. [Via email only]
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor [95814]
P.O. Box 100
Sacramento, CA 95812-01 d0
pwyels~waterboa rds. ca. qov


	Attachment 1

	Attachment 2

	Attachment 3

	Attachment 4




