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1.

David Barkhurst, Deputy District Attorney, Public Integrity Division,
LA County District Attorney regarding the LA District Attorney’s
investigation of Jefferson Wagner

2.

Bonnie Blue, Former City Planning Director

3.

Candace Brown, Jefferson Wagner’s significant other

4.

Marshall Camp, Esq., Attorney and outside counsel for Mani Brothers
Real Estate, owners of The Malibu Inn

5.

Scott Dittrich, Malibu resident

6.

Rob DuBoux, Director of Public Works

7.

Karen Farrer, Councilmember

8.

Reva Feldman, Former City Manager

9.

Janet Friesen, Malibu resident

10.

Heather Glaser, Former City Clerk

11.

Paul Grisante, Mayor

12.

Kraig Hill, City Planning Commissioner

13.

Christy Hogin, Former City Attorney

14.

Robert Joseph, Private investigator (memorandum re: background)

15.

John Mazza, City Planning Commissioner

16.

Richard Mollica, City Planning Department Director

17.

Rick Mullen, Former Councilmember and current firefighter with L.A.
County Fire Department

18.

Skyler Peak, Former Councilmember

19.

Kelsey Pettijohn, Acting City Clerk

20.

Mikke Pierson, Councilmember

21.

Michael Robinson, LA County District Attorney Investigator

22.

Bruce Silverstein, Mayor Pro Tem

23.

Gary Smith, Esq., Attorney and former criminal defense counsel for
Jefferson Wagner

24.

Lisa Soghor, Assistant City Manager

25.

Mari Stanley, Malibu resident

26.

Steve Uhring, Councilmember

27.

Jefferson Wagner, Former Councilmember and Wagner Affidavit affiant

28.

Miriam Woodrow, Malibu Human Resources Manager

29.

Jae Flora-Katz, Malibu resident [Correction]

MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: June 3, 2021

Evan A. Jenness

RE: Teleconferences (2) with Deputy DA David Barkhurst
Affidavit1

Re: Wagner

I received a return call today from Deputy DA David Barkhurst, regarding our
pending motion to unseal the Wagner search warrant affidavit.
Barkhurst stated that he was the deputy who handled what he described as the
“Wagner residency status investigation” until its conclusion.
I explained my position and the goal of the City of Malibu in retaining outside
special counsel.
He stated that the affidavit was filed along with a request to seal, which the court
granted. Therefore, his office could not agree to unseal the affidavit. He asked the
affiant/agent why the boxes were not checked “sealed” on the service copy, and
evidently it was an error. He confirmed that sealing was not sought at a later date,
but was granted on Hobbs grounds at the time the warrant was sought.
He stated that he is “aware of the conspiracy theories,” but could confirm that he
“had zero contact with Villaraigosa,” and had “no idea how he [Wagner] voted on
any salary increase [of Feldman].”
He also commented in the implausibility of a vote “two days earlier” leading to a
home search [given the timing of submitting/receiving/executing a warrant]

1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
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We agreed our conversation would be for purposes of an effort to resolve the motion
issue, and that we would not quote each other in the court proceedings.
He asked, “What’s the City’s end game here?” I discussed the broader context in
which our motion lies, and the City’s need to put to rest the issues alleged in the
Wagner Affidavit through finding out whether they are accurate or inaccurate,
including the suggestion that the DA’s execution of the warrant was retaliation for
Wagner’s declination to vote for Feldman’s salary increase.
I stated that this is one allegation in a series of allegations of
corruption/graft/bribery that was made by then-outgoing City Council Member
Jefferson Wagner and publicized by new City Council Member Bruce Silverstein. I
advised that we understand there to be divisions in the Malibu Community and its
leadership regarding development and related issues, but that the allegations of
criminality in the Wagner Affidavit have taken the issue to a different level, and led
the Council to retain outside counsel to examine the accuracy and veracity of
Wagner’s allegations.
Barkhurst stated that “sometimes there is a closing memo for public consumption”
that is prepared at the conclusion of a matter. He will check the Wagner file to see
if there was one in this case, and will provide it to me if so.
After I reiterated our purpose here is simply to help the truth come to light one way
or another, and emphasized that the DA’s office’s opposition only serves to fan the
flames of speculation that the warrant was the product of impropriety, he agreed to
again speak with his supervisors about revealing further information, “but it won’t
be by tomorrow morning.”
I asked if he would consider taking no position regarding the motion, and he said he
did not have authority to do anything but oppose unsealing the records at this point.
His office’s position is that “it’s sealed and can’t be unsealed or released.”
I raised the potential for redaction as an interim potential remedy, but he showed
no interest [which leads me to think that either the DA’s actual concern is not
protecting privacy or safety of the informant, or the informant’s identity is evident
from the broader facts described in the affidavit].
We agreed to speak further in court tomorrow.
_______________________
I subsequently called Barkhurst and apprised him of the issue of Wagner having
declined to provide me and George Newhouse with the names of various individuals
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who he alleges have engaged in wrongful acts regarding development, or to discuss
the facts of these matters, because “I talked to DA Investigator Arthur Choi, about
that, and he said it’s okay for me to talk to you, but not to talk to you about
anything I discuss with him.”
Barkhurst says that he does not know who Choi is, and Choi was not involved in the
“Wagner residency investigation” that he handled. Barkhurst is not currently
involved in anything Choi is working on.
Barkhurst said he would not be able to provide the name of whatever DDA
Investigator Choi could be working with because anything that is ongoing would be
confidential. He repeatedly said that if there’s an investigation going on, it’s
nothing he knows about or is involved in. I told him I’d like to speak with Choi’s
supervisor, at a minimum, to confirm that Choi is not telling witnesses not to speak
with me. He said he would get me the name of the head of the Bureau of
Investigation, which he described as a “separate entity” within the DA’s Office.
I made clear that I was not accusing Choi of impropriety, and that the confusion
could be on Wagner’s end. Barkhurst commented, “I’m not sure I would trust
anything Mr. Wagner says,” which appeared to be a reference to our prior
conversation in which he commented on the implausibility of the
Feldman/Villaraigosa/DA/Wagner home search chain of events set forth in the
Wagner affidavit.
[Note: Choi’s business card that Wagner provided to us shows “Jackie Lacey” as the
DA. George Gascon was sworn into office in on 3/17/2021. Either the card is old, or
Wagner may not have met with Choi “recently,” as he stated]
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: June 4, 2021

FROM: Evan A. Jenness
RE: Meeting with DDA David Barkhurst, DA Investigator Sergeant Michael Robinson;

Proceedings on Motion to Unseal Search Warrant Affidavit; and Call with Sergeant
Robinson1
On June 4, 2021, before proceedings on our motion to unseal the affidavit in support
of the Wagner search warrant, Co-counsel George Newhouse and I met, in Dept. 100
of the LASC, with Deputy DA David Barkhurst, and the Wagner search warrant
affiant, DA Investigator, Sergeant Michael Robinson. Both handled the
investigation of Wagner that led to the execution of the search warrant at his home.
DDA Barkhurst provided us with the District Attorney’s Office “declination memo”
in the matter, which is captioned “Closing Memorandum,” and details the reasons
for the investigation, and why the investigation was closed without the filing of
criminal charges. This is typically referred to as a “declination of prosecution”
memorandum. A copy is attached, and describes an investigation (1) pertaining to
Wagner’s residency, a qualification for Malibu City Council service, and (2) which
commenced in 2016 - long before the Council vote on then-City Attorney Reva
Feldman’s salary increase.
[Note, this memo evidently was not provided to Wagner’s attorney, Gary Smith,
who was interviewed by GBN, and stated only that DDA Yochelson called him in
January 2020, to inform him of the declination of prosecution, and to tell Smith that
his client’s property would be returned.]
1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

DDA Barkhurst explained that the investigation was closed without the filing of
criminal charges because ambiguities in the law raised a reasonable doubt about
whether the prosecution would be able to show that Wagner committed perjury
(Penal Code § 118) on his voter registration form, nomination form, and an
additional form he described as a “statement of fact.” Barkhurst said that as a
“matter of law, not as a factual issue,” the DA’s Office felt is could not prove perjury
or false statements beyond a reasonable doubt at trial.
Both DDA Barkhurst and Sergeant Robinson affirmed their view that Wagner’s
actual residence was outside Malibu City Limits, and in the unincorporated area of
the Los Angeles County. But, according to Barkhurst, the matter was closed
without the filing of criminal charges because they could not prove beyond a
reasonable doubt that Wagner had intentionally lied about this fact when
completing paperwork for his candidacy due to the ambiguity in the definition of
“residency.” Further details of the decision are detailed in the attached declination
memorandum.
We expressed appreciation for the clear explanation of the decision and copy of the
declination memorandum. We also asked when the investigation was opened. We
pointed out that Wagner, in his affidavit (by incorporating an article from “The
Local,” a publication by CeCe Woods) expressed his view that the DDA
investigators’ search of his home was because of his negative vote on the City
Manager’s proposed contract extension. Both Barkhurst and Robinson denied a
connection.
We sought their concession that the affidavit be unsealed, noting that the affidavit
would shed further light on this issue. We also pointed out that if the DA refused
to disclose the document at this point, it could be inferred that they were trying to
hide something and would fan the flames of speculation regarding the reasons for
that search.
Barkhurst stated that the date of the commencement of the investigation is
reflected in the investigation number listed at the top of the declination memo –
2016 (see the investigation number in the closing memo).
Robinson also stated that it took a “long time” to prepare his affidavit and the
application for the search warrant, and to make other logistical arrangements for
the search. [Note: this would be correct as a general matter. Logistical
arrangements for a major search, especially one involving multiple sites, require
inter-office approvals, among other things, and would generally require weeks of
preparation.]
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Robinson, who appears to be a tenured investigator, began to speak more freely
with us, and Barkhurst did not attempt to restrain him. Robinson stated that he
spoke with Heather Glaser and Christi Hogin, who could verify when he first met
with them, which is when Robinson first became involved in the investigation. He
also stated that he first began working in the DA’s Public Integrity division in
January, 2018, which is when he started working on the Malibu matter.
Robinson also stated that there have been several different public integrity matters
opened regarding Malibu, but are limitations on what he could discuss.
Robinson reiterated that Glaser and Hogan would know when the investigation
began, because he spoke with both. Robinson then retreated somewhat from his
earlier statements, and added that he was not saying that he spoke with them
about this matter [Wagner’s residency].
[Note: our impression is that Robinson’s retreat may have been an attempt to
protect the sources of his information (since that was the legal grounds on which the
DA had opposed Robinson’s affidavit being unsealed). The clear implication of
Robinson’s statements was that he had discussed with Glaser and Hogan the issue
of Wagner’s residency and where he actually lived.]
When we raised the issue of CeCe Woods’ online article (suggesting the search of
Wagner’s home was retaliatory), Robinson bristled, challenging the description of
her articles as “media.” Specifically, he stated, “That’s not really media.” Both
Barkhurst and Robinson immediately nodded with familiarity when we referenced
Woods, making clear they are well aware of the criticism of the DA’s office that has
evolved from CeCe Woods’ on-line reporting.
Barkhurst stated that their opposition to our motion was based on a DA office policy
that when an affidavit has been sealed pursuant to People v. Hobbs (to protect an
informant), they will not agree to it being unsealed, no matter what. Their
opposition is not based on any of the unique facts of this case, which the DA does
not consider relevant (“If we had to examine the facts in each and every situation,
we would not have a policy”). Barkhurst was unmovable.
Robinson appeared anxious to provide us with further details, even commenting
that he could clarify the actual facts regarding a number of the other allegations
that we are investigating in the Wagner affidavit. He gave me his business card
and indicated a willingness to speak with me further, although he noted several
times there are limited parameters on his ability to speak with us.
Regarding DA investigator Arthur Choi’s recent visit to Wagner, some questions
await resolution. Recall that yesterday, when Barkhurst and I spoke in length, he
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said he did not know who Choi is, and said Choi did not work on his investigation
regarding Wagner’s residency, but that he would look into it and get back to me
with any further information if he was able to do so.
Today, Barkhurst told us that Choi had gone to speak with Wagner about whether
his affidavit “was a waiver.” He also stated that it was not “two or three weeks
ago” that Choi spoke with Wagner [which Wagner had told us, when we met with
him two weeks ago]. Rather, according to Barkhurst, “It was longer ago than that.”
He did not explain further any of the reasons for Choi’s visit.
Copies of the closing memo the prosecutor provided to us regarding the Wagner
investigation, and Sergeant Robinson‘s business card are attached.
A new Judge was assigned to hear the motion because Judge Tapia was unavailable
today. She heard little argument and ruled that the Hobbs case controlled her
decision today, and the affidavit would not be unsealed.
I called Sergeant Robinson by phone later in the afternoon and expressed a
willingness to consider any further information or leads he could provide. He
stated:
-“None of the other things Wagner is saying were reported to us by him . . . we never
received any criminal allegations from Wagner and therefore they were not
thoroughly investigated.”
-Cece Woods is a “pseudo-journalist,” and keeps stirring up inflammatory falsehoods
in the community in Malibu. “There are people in Malibu who think they can just
say whatever they want and get away with it,” he commented, evidently referring to
Woods.
-We should speak with Christi Hogin because he requested election year documents
from her, and evaluated everyone’s paperwork, to reach a decision on Wagner’s
residency.
-He no longer has “the Malibu files,” and we would have to get any further
information by calling the Public Integrity Division and asking them “who took over
the Malibu cases.” He also referenced a “second investigation,” but could not say
what it was about or if it has been closed, again referring me to the PID.
Contact Information:
Michael Robinson
4

– 24/hrs

Sergeant Robinson provided his card (copy attached).
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CLOSING MEMORANDUM
TO:

FILE

FROM:

ALAN YOCHELSON
Head Deputy, Public Integrity Division

SUBJECT:

In Re: Jefferson Wagner
PID Case No. 16-0553

DATE:

JANUARY 24, 2020

I.

INTRODUCTION:

Jefferson Wagner was elected to the Malibu City Council in November 2016. His term expires
in June 2020. Term limits prevent Wagner from seeking another term. A complainant alleged
that Wagner does not live within the Malibu city limits, as is required of city council members.
An investigation revealed that Wagner owned both a house outside the Malibu city limits and a
condominium within the Malibu city limits. Wagner's house, in unincorporated Malibu, burned
down in the Woolsey fire of 2018. Wagner currently resides in the condominium inside the
Malibu city limits. Wagner listed the condominium address as his residence address when he
registered to vote in 2016 and when he filled out candidate nomination papers in 2016.

II.

STATEMENT OF FACTS:

Jefferson Wagner purchased a house in unincorporated Malibu in 1992. On March 29, 2016,
Wagner also purchased a condominium within the Malibu city limits. After Wagner purchased
the condominium, he completed a California voter registration form. That voter registration
form required the registrant to list the "registrant's legal name and residence." The voter
registration form does not define "residence." Wagner listed the condominium address on the
voter registration form as his residence. On that same form,· Wagner listed his prior registration
address as his business within the city of Malibu.
To run for city council, the city of Malibu requires that a candidate circulate a nomination paper
and obtain the signatures of 20 registered voters in the city. Wagner filled out this form, entitled
"Declaration of Circulator" and "Affidavit of Nominee," on July 21, 2016. On those forms,
Wagner listed his "residence address" as the condominium in the city of Malibu. He listed his
mailing address as his business within the city of Malibu. Like the voter registration forms, the
candidate circular and affidavit of nominee forms do not define "residence address."
Wagner signed the voter registration form, the Malibu candidate nomination form, and the
affidavit of nominee, under the penalty of perjury. The legal issue is whether Wagner committed
the crime of perjury or the crime of filing a false nomination paper when he listed his
condominium address as his "residence."
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A defendant commits the crime of perjury in violation of Penal Code section 118 when
he knowingly makes a declaration under penalty of perjury, and willfully states as true
any material matter which he knows is false. Likewise, a defendant violates Elections
Code section 18203 when he files, or submits for filing, a nomination paper or
declaration of candidacy, knowing that it or any part of it has been made falsely.
Both perjury and making a false nomination statement are specific intent crimes. To prove either
crime, the People must prove beyond a reasonable doubt that the defendant knowingly made a
false statement.
Throughout the investigation, Wagner stated that he considered himself to have multiple
residences. While he acknowledged that he spent the majority of his time at his house in
unincorporated Malibu, he also maintained that he periodically stayed at his condominium within
the city limits. Wagner stated he considered the condominium to be one of his legitimate
residences.
Based on the investigation, it appears that Wagner' s daughter was the primary resident of the
condominium. However, Wagner's daughter corroborated Wagner's statement that Wagner
occasionally stayed at the condominium. Wagner's partner also stated that Wagner occasionally
stayed at the condominium.
Wagner's house in unincorporated Malibu burned down in the Woolsey fire of 2018. At that
time, Wagner and his partner moved into the condominium, and Wagner's daughter moved out.
Wagner appears to now occupy the condominium in the city of Malibu as his primary residence.
California Election Code section 349(a) defines a person's residence for voting purposes
as that person's "domicile." Section 349(b) defines "domicile" as, "[T]hat place in which
his or her habitation is fixed, wherein the person has the intention of remaining, and to
which, whenever he or she is absent, the person has the intention of returning. At a given
time, a person may have only one domicile. Section 349(c) defines "residence" as,
"[T]hat place in which the person's habitation is fixed for some period of time, but
wherein he or she does not have the intention of remaining. At a given time, a person
may have more than one residence."
None of the forms that Wagner completed in this case define "address" or "residence."
None of the forms required Wagner to list his "domicile." None of the forms referenced
Election Code section 349. None of the forms stated that "residence for voting purposes
means "domicile."

III. CONCLUSION
The failure of the forms to define "residence" creates a reasonable doubt in this case that Wagner
committed a crime. To prove a crime, the People would have to prove beyond a reasonable
doubt that Wagner knowingly provided a false statement on the forms. Wagner has stated that
he considers himself to have multiple residences, and he listed one of those residences on the
2

forms. Wagner is currently residing in a condominium within the city limits of Malibu. That
condominium is the same address Wagner listed on his voter registration form and candidate
nomination papers. Wagner has maintained that he considered himself to have multiple
residences. Wagner's position has been that when he listed his condominium as his residence
address on the forms at issue, he was making a truthful statement.
For Wagner to be found guilty of perjury or filing a false nomination paper, a jury would have to
believe that the People proved beyond a reasonable doubt, that Wagner knowingly made a false
statement on the forms at issue. The forms here do not further define address or residence, nor
do the forms reference Election Code section 349.

In this case, a trier of fact could reasonably find that Wagner did not knowingly make a false
statement when he listed the condominium address on his voter registration and candidate
nomination papers as his residence address. The forms do not define that term, and do not ask
for the candidate' s primary residence, his domicile or "where he lives." The use of the term
"residence" on the forms, without further definition, leaves reasonable doubt as to Wagner' s
state of mind when he completed the forms.
For the foregoing reasons, the investigation into this matter is closed.

3

&9)*#*5#

MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: September 23, 2021

FROM: Evan A. Jenness
RE: Teleconference with Former Planning Director Bonnie Blue1
After a brief prior call, and several attempts, I received a return call from former
Malibu Planning Director Bonnie Blue
, who said she had time for a
brief call.
I provided the usual admonitions, and asked her if she recalled the allegations in
Wagner’s Affidavit regarding the crosswalk adjacent to The Malibu Inn. She
stated that she did not recall what Wagner specifically stated in the Affidavit, but
generally recalls the crosswalk.
Regarding the crosswalk, she stated as follows:
-The crosswalk was not created by the City. The City had no authority over the
crosswalk with the possible exception of an “over-the-counter permit for a curb-cut”
and parking space on the Malibu Inn property, in order to facilitate the crosswalk.
EAJ: Could the City have denied that permit? BB: On what grounds? It was
for work on the owner’s property. . . . Those were generally approved.”
Richard Mollica made the measurements and evaluated the zoning code. The
Coastal Commission was contacted and confirmed that no Coastal Development
Permit (CDP) was required from the City.
EAJ: Why was no local permit required? BB: Because the crosswalk was part of
an agreement decided by the Coastal Commission (CC) years ago.
1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
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Blue believed there would be an email that confirms that no local CDP was
required. It would have followed an in-person meeting in which the Coastal
Commission staff related this information. Blue suggested we ask Patricia Salazar
who maintains records. It probably would be from Steve Hudson (or a CC analyst
copying Hudson) and to Bonnie Blue. Blue believes this written documentation
would exist because it was viewed as important. [EAJ emailed Rob DuBoux on
9/23/21 requesting any such email]
Once the CC had approved the crosswalk, nothing further was required from the
City beyond the over-the-counter permit issued by the Planning Department for the
parking space/curb cut. Richard Mollica probably processed the permit.
Blue stated that it is untrue that the City’s control was subverted in some way.
The crosswalk was unpopular, but the conspiracy theories are false. There was no
favoritism, special favors, bribes or anything like that. The crosswalk was a
function of a decision made years ago by the CC, according to Blue.
Other crosswalks have been installed without local (Malibu) approval – La Costa,
for example. However, La Costa was more popular, so it wasn’t an issue.
EAJ: Could the City have stopped the Malibu Inn-adjacent crosswalk? Blue does
not know. She commented that the situation in Malibu is weird because the City
“does not have jurisdiction of its main street” (PCH).
Blue knows no information about any fast-tracking for select developers or
expedited permits being given by the City as special favors to anyone. But, “in
Malibu, everyone wants to go first,” she commented.
Blue indicated she had to go because of a pressing matter. I thanked her for her
time.
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: July 13, 2021

Evan A. Jenness

RE: Interview of Candace Brown, Significant Other of Jefferson Wagner1

This afternoon, Co-Counsel George Newhouse and I interviewed Candace Brown
(CB), the significant other of Jefferson Wagner, former Malibu Councilmember and
the affiant whose allegations gave rise to our investigation. The following is a
summary of the interview.
Introduction: GBN commenced with an introduction explaining his and my
engagement as special counsel for the City, charged with investigating the
allegations in Jefferson Wagner’s affidavit. We will hold our communications with
her in confidence except that we report to the Malibu City Council our findings and
conclusions, and do not control what it does with that information, including
information obtained from this interview. Our role is as a neutral fact-finder, not as
advocates for any particular positions. We request the truth. We also request that
she distinguish between what she knows based on personal experience, and things
she has been told by others. GBN also explained that we have permission to receive
information in confidence, which means we will keep speaker’s identity (only)
confidential, so please tell us if there is something that you would like to share on
these terms.
Summary: (1) CB vaguely supported Wagner’s statements about meeting with a
developer who offered him stucco work as an inducement regarding the City Hall
renovation and reporting the matter to former City Attorney Christi Hogin. (2) CB
said that following the search of their home by law enforcement, she and Wagner
This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

1

learned that “they had been snooping on us for months.” This raises the question of
how Wagner could possibly have been truthful in alleging in the Affidavit that the
search was in retaliation for his adverse vote on Feldman’s salary given that the
warrant was signed the same day as the salary vote. Nothing else she said was
material to our investigation and/or based on her personal knowledge.
Background: Candace Brown is a longtime partner of Jefferson Wagner, and
longtime Malibu resident. At times in the past, she worked behind the counter in
Zuma Jay’s. She previously was in the entertainment industry. She was seriously
injured in the Woolsey Fire, and
She stated that she ‘holds nothing back,’ but also that
she did not think that she knew much which would be helpful to us.
Wagner’s allegations of an attempted bribe by a contractor: Does CB know
anything about this? CB recalls a guy who was about 6’ tall with dark hair, similar
to that of GBN, coming into Zuma Jay’s store.2 No visible tattoos. I don’t think he
had an appointment with Jay. CB was working behind the counter both of two
times that the man came into the store.
[Note: Wagner only described meeting on one occasion. Another discrepancy is that
Wagner first informed us that he had received a call from the contractor at his
home, but later, when we asked about phone records, he said that he spoke with
him from the phone at Zuma Jay’s and is unsure who his carrier was at the time].
CB described the following: The man spoke with Wagner and all I recall is being
surprised about the reference to going to Costa Rica, and that he seemed to know
our home needed stucco-ing. “I could give you an amazing deal,” the guy stated. It
seemed clear he knew Jay was a politician. I thought the man wanted a part of the
City Hall contract – he seemed unusual only because he was offering us specific
benefits in exchange. It was usual for people to want a [piece of City business], but
it was not usual to be offered benefits – this was the first time this had happened.
Jay said it couldn’t happen. The conversation surprised me.
I don’t recall the man giving Jefferson any documents, but Jefferson probably got a
business card – he kept them in plastic folio pages.
It’s commonplace for people to complain to Jay because he’s a captive audience at
the store.

Wagner stated: the individual was a white male, age 40-50’s, 5’10 to 6 feet in height, no facial
hair, sandy hair something like Mr. Newhouse. Not wearing glasses.
Q.
What was the conversation and who was present (or within earshot).
A.
Candace was in the shop, and might have overheard the conversation.
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I recall that maybe the guy was driving a truck. Jay and I spoke afterwards. I
probably would have said, “I hope you’re reporting these things.” He said he was
reporting to Christi Hogin, but she didn’t know much.
Any recall of Hogin coming into Zuma Jay’s? She came into the store all dressed up
– she looked nice. We were friends and got along. She had a heart even though she
made mistakes. I didn’t hear her speaking with Jefferson. He went back to get
paperwork, and I think she looked through it and took some stuff. The conversation
between them was only about 10 minutes. Maybe Hogin said, “I’ll look into it.”
This was 2010.
I never heard from Hogin about it, and Jefferson would tell me that he didn’t think
City Hall cared. Jay was dissatisfied with how Hogin handled it. I’m sure he told
the Council, but I didn’t hear this. He might have followed up with Hogin, but I
didn’t hear this.
No recall if I told others contemporaneously about the bribe, but I yak a lot so I
probably did.
I think we spoke with John Mazza about it. I was at the store 7 days, and Jefferson
does not text or email.
I never recall seeing the contractor again, but assume Jefferson spoke with him
again.
More recently another contractor approached Jefferson – after he left the Council –
in 11/2020 or 12/2020 – at the store, asking Jefferson about the likely results of a
pending vote. No inducements were offered to Wagner.
Home raid: In 2018, the raid at home was at 7 am, after Jay had worked until 4 am.
There was loud banging downstairs. Jay opened the door naked, and the agents
shoved in the door. CB had to throw him clothing. 22 officers and two women. [CB
kept referring to them as “the FBI”]. They would not let CB get a drink of water or
take a pee. It was only 5 ½ hours later that they told her she is not in the warrant.
It appeared online before she herself saw it. The officers were also at the condo and
store, she later learned. She and Wagner learned that “they had been snooping on
us for months.” [Note: If Wagner understood that he had been under investigation
for months, why did he allege in the Affidavit that the warrant was in retaliation
for his vote against Feldman’s salary, which was in the evening on the day that the
warrant was signed in the morning?]
We think Feldman was working with the FBI. CB could not explain why she
believes this.
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Other: CB advises we ask John Mazza about realtor/builder Richard Weintraub
being asked to pay a $1M bribe to Feldman and former Council member Laura
Rosenthal regarding a condominium project near Pepperdine that Weintraub was
trying to build. Where did Candace hear this? She heard it from Wagner, but it
came from Mazza, according to CB.
CB also advised the following (no claim to knowledge of criminality):
CB knows a lot of people in Malibu who know everything about everybody. She
personally strongly disliked Feldman. This commenced from their very first
introduction in which Feldman snubbed her. She believes Feldman was corrupt,
and had “dirt on everybody,” which she used to promote her own agendas of
wielding power, increasing her own salary, and building an over-large and over-paid
staff to do her bidding. CB could not provide specific information about corrupt acts
involving Feldman.
CB advises we speak with City Hall IT employee, Mahan LNU (Iranian/Persian
American). He was with the City Hall, then joined the military reserves, and she
believes he is now back at City Hall. She will send him an email to contact us,
instead of giving us his contact information. CB hates Feldman. Feldman sat
around with her feet up on her desk screaming obscenities, and all the City Hall
employees were terrified of her. A few years ago, Mahan contacted Wagner because
he was frustrated with Feldman and believed there were too many employees of
City Hall and that they were overpaid. [Note: Mahan did not contact us]
Mahan told Feldman that there were questionnaires used to solicit favorable
employee evaluations. Mahan said people were afraid of being fired if they did not
give Feldman favorable reviews.
According to CB, Feldman’s “family member by marriage” is Villaraigosa, and there
is a photo of the two of them online. Regarding how CB knows about Feldman’s
relationship with Villaraigosa, CB stated that their close relationship is “common
knowledge.”
When Feldman’s contract was up for renewal, Villaraigosa called and Candace
answered the phone and said Wagner was not there at the time. Wagner later
spoke with Villaraigosa and the latter said, “She’s a good person,” according to what
Wagner told CB. [Note: this is not what Wagner has alleged].
Karen Farrer, Mikke Pierson and Paul Grisante are what CB described as “Reva
people.” Bruce Silverstein and Steve Uhring are “not Reva people.”
CB has known Feldman since she was an assistant to former City Clerk Jim
Thorsen. When introduced 2 years ago, CB felt that Feldman snubbed her. CB
thinks that Feldman was terrible for the City because she doubled the staff and
4

over-paid them. She also caused a lot of issues because she hired City Hall
employees who don’t even live in Malibu.
CB said that Skyler Peak is bipolar and, she believes that has (unspecified) issues
because of this. Rick Mullin, Skyler Peak and Wagner ran for Council positions to
get rid of Feldman. When they were elected, Rick and Skyler changed their
positions because “Reva had something on them,” according to CB. EAJ: What do
you believe she had on Mullin and Peak? CB: Skyler has a wealthy spouse, Janet.
Rick turned pro-Reva following his election. CB believes that Feldman took Mullin
to Sacramento on an overnight, and he returned as her fan. CB stated that Mullin
“has an open marriage and everyone knew Rick and Reva were having an affair.”
After the Woolsey fire, Skyler and Janet were at home, and Janet had to call the
police because he was having a breakdown. He didn’t want that publicized.
Feldman had something on everyone, and for Skyler it was his family violence,
according to CB.
CB personally witnessed Skyler having a breakdown in his SUV on the shoulder of
PCH. A neighbor wrote a description of the incident. Feldman had “dirt on
everyone except Jefferson and me.” Feldman’s issues long preceded the Woolsey
fire. The three ran to get her out of her position, but Rick and Skyler jumped ship.
According to CB, we should speak with Kraig Hill, who is great – autistic and
peculiar, but very bright. He might be a lawyer.
Skyler wrote to Sheila Kuhl – wrongfully bypassing the Commission. It turned out
that Feldman was the actual author of the letter to Kuhl which purportedly was
from Skyler. CB noted this in a tiny footnote. CB will forward the letter to us.
[Note: she did not do this]
Mikke Pierson used to be a Planning Commissioner and he should know Feldman is
bad, but eventually he just said, “Well, I don’t really know her.”
Regarding CeCe Woods – disregard half of what she writes. She invaded my home
after the 2018 search/raid, even though I told her it was our business. She
photographed the search warrant and publicized it.
Norm Haynie is trying to turn an office building into a hotel, which everyone
supports except for Feldman.
Feldman allowed three businesses onto City property because they wrote letters
supporting her work following the Woolsey Fire. Feldman gets her
Also, a Pharmacy and a
Veterinarian. The City owns the land on which Malibu Pets is located [and has
5

been located in that same place since early 2000’s at the latest, so unclear how this
could be related to Woolsey Fire].
CB is upset that the expansion of the Cross Creek Mall, where we were having
coffee at Blue Bottle Coffee, does not comply with the open spaces and landscaping
requirements that apply [no allegations of any impropriety regarding this claim]
Conclusion: I thanked Brown for her time, and invited her to contact me if she has
further information that she believes would be useful to our investigation.
Contact Information:
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: August 19, 2021

Evan A. Jenness

RE: Follow-up – Teleconference with Candace Brown, Significant Other of Jefferson
Wagner1

On August 17, 2021, I returned a call from Candace Brown (CB), who had left a
voice message recommending I speak with a witness.
Summary: CB suggested I contact a number of people, but largely could not
describe what material information each of these people could be expected to
provide.
CB recommended I speak with Mari Stanley at
.2 CB said that she
“knows all about the YSL incident . . . Reva [Feldman] lied through her teeth on
that one.” CB could not say what the information was that she expected Stanley to
share, but I told her I would call her. [See file memo documenting interview of
Stanley].
CB then stated that I should call developer Richard Weintraub, who is trying to
build a hotel across from Pepperdine that will now be a cemetery. “Reva and Laura
Rosenthal offered him money to do something.” She clarified that they offered
Weintraub a bribe to not build a hotel, but instead to build a cemetery. She added
that Rosenthal had been on the City Council, and had a Water Doctor Company,
and that the City paid for a booth for her in Sacramento. She also commented on
the orientation of Weintraub and his wife. She did not have contact information for
This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

On 8/18/2021, I called Stanley and left a voice message. She subsequently
returned the call [See Interview of Stanley].
2

1

Weintraub and said that Jefferson Wagner could provide the details of what we
could expect Weintraub to add to the investigation. I asked her to have Wagner call
me if he understands that Weintraub has information about any possible corruption
– bribes, pay-offs, kickbacks, pay-to-play. [Wagner never contacted me]
CB also stated that I should call developer Norm Haynie at
or
. Haynie has been trying to build a hotel on the same side of PCH, and down
the street from Zuma Jay. Every time he gets close to obtaining required permits,
the City interferes with this and causes further delays. CB believes that this is
because Reva Feldman’s
, and
does not want the hotel to be built. EAJ: Why does she believe this is the reason?
The matter was called before the City Council last week. [CB’s comments made
clear she is inferring corruption from information not suggestive of it]
CB could not relate any information she thought Haynie would have that pertained
to potential corruption. We talked briefly about the differences between knowledge,
inference and speculation.
CB then stated that Urgent Care can’t get approval to do vaccines because “it’s all
going to Dr. Bena.” She could not explain any evidence of improper favoritism by
the City. She could not say who should be contacted at Urgent Care, or what
information we could expect to receive from the person.
CB said that during the Woolsey fire, Super Care’s owner, Tom LNU, wrote a letter
to the City praising Feldman and businesses that had their rents go down, and a
veterinarian that got a dog run. I asked her if she believes the letters had been
solicited by Feldman or anyone on her behalf, and CB did not have any knowledge
of that.
CB concluded by saying that she hopes the “truth comes out” in our investigation,
but she was concerned because “everyone lives in fear” of Feldman, particularly
City staff, because she would “instill fear and personally hand out paychecks.” She
said that City employees “all feared for their jobs if they did not defer to Feldman.”
CB would like us to speak with Mahan LNU a City employee deployed in the
military reserves, who she will try to reach. I asked her to advise him to call me if
she believes he has knowledge of potential corruption in the City government.
Conclusion: I thanked her for the additional information.
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: October 1, 2021

FROM: Evan A. Jenness
RE: Communications with Counsel for Mani Brothers1
After contacting the Mani Brothers’ corporate offices, we were contacted by outside
counsel for the company, Marshall Camp, Esq. of the Hueston Hennigan law firm
.
In response to our request, Camp provided a copy of the press release issued on
behalf of the Mani Brothers following the release of the Wagner Affidavit. See
attached.
Regarding our request to interview someone in the organization who had personal
knowledge of the statements the press release, counsel responded as follows:
“As you know, the Wagner Affidavit includes statements related to Mani Brothers
that in some cases date back more than a decade, as with the donation to the
nonprofit Partnership for Los Angeles Schools (which the affidavit appears to be
referencing when it falsely describes a $50,000 “campaign contribution”), or which
relate to events spanning several years and involving numerous entities and
individuals, as with the crosswalk project, which was authorized by the Coastal
Commission in December 2016 and permitted by CAL-TRANS in December 2017.
These are, of course, largely matters of public record (which we note raises serious
questions about the bases for the false statements and innuendo regarding Mani
Brothers contained in the Wagner Affidavit, including whether any attorneys were
involved in the affidavit’s preparation). That said, to the extent you have specific

1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

questions about any of these matters, kindly relay them and we will be happy to
confer with our client and respond as appropriate.”
Also attached is the recorded Consent Agreement between the Coastal Commission
and the Mani Brothers, which has been cited by multiple witnesses as the reason
that Malibu did not have authority to preclude the crosswalk’s construction. As
reflected on page 6 (electronic page 8), Para 4.3, the crosswalk was part of the
Consent Agreement, and the Coastal Commission Staff were to review the final
crosswalk plans to ensure conformity with the Consent Agreement and Malibu’s
Local Coastal Plan (LCP). This appears to validate the representations to us of
former and current City staff that the crosswalk was within the jurisdiction of the
Coastal Commission – not the City -- pursuant to this agreement, in contrast to the
typical scenario in which the City would have authority to ensure conformity with
Malibu’s LCP.
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MARSHALL A. CAMP
Partner

September 28, 2021
VIA E-MAIL
Evan Jenness, Esq.
777 S. Figueroa St., Suite 3800
Los Angeles, CA 90017
evan@jennesslaw.com
Re:

Jefferson Wagner Affidavit

Dear Evan:
As you know, this firm represents Mani Brothers Real Estate (“Mani Brothers”) in connection with the
inquiry you are conducting on behalf of the City of Malibu into the December 12, 2020, affidavit of former
Malibu City Councilmember Jefferson Wagner (the “Wagner Affidavit”).
We were very pleased to learn that you and George had been selected by the City to handle this inquiry.
We hope your work will include a thorough investigation of the origins of the baseless and defamatory
assertions and inuendo regarding Mani Brothers contained in the Wagner Affidavit.
Attached please find a copy of the statement you requested, which a representative of Mani Brothers
provided to the Malibu Times in January 2021. Please let me know if we can be of further assistance.
Sincerely,

Marshall A. Camp
cc:
Encl.

5837087

George Newhouse, Esq. (by e-mail)

STATEMENT ON BEHALF OF MANI BROTHERS:
Malibu Beach Inn and its owner, Mani Brothers, are proud and humbled to be a part of the
local Malibu community for the past six years. The reporting from the Malibu Times about
former Councilmember and Mayor, Jefferson Wagner’s accounting of his alleged conversation
with former Los Angeles Mayor Antonio Villaraigosa was certainly a surprise to us. We did
not ask former Mayor Villaraigosa to call any Malibu city official nor did we have any
knowledge of the alleged conversation between Mr. Wagner and Mr. Villaraigosa involving our
organization. We are certainly disheartened to hear of any insinuations to the contrary.
It is important to clarify that the crosswalk to which Mr. Wagner referred was approved by
the California Coastal Commission and was constructed by the California Transit Authority
(CAL-TRANS) – a decision in which, to our knowledge, Mr. Wagner was not involved. The
crosswalk benefits the public by providing pedestrians a safe walkway across Pacific Coast
Highway while offering coastal access to the public – both of which are consistent with the
goals of the California Coastal Commission. Additionally, Malibu Beach Inn applied
for the right to park vehicles off-site (on the other side of Pacific Coast Highway) six years
ago, in the same manner as virtually every restaurant on Pacific Coast Highway in Malibu
does. To date, we have yet to receive any such approvals effectively granted to similar local
businesses. Therefore, to suggest that any “favors” were made on behalf Mani Brothers or
Malibu Beach Inn are false and without merit.
Lastly, the comment of a $50,000 “contribution” referenced by Mr. Wagner was in fact a
donation made by Mani Brothers in 2007 to help fund the creation of Partnership for Los
Angeles Schools, a non-profit designed to promote improved access to a better education for
all LA Unified School District students. The program was championed by Mr. Villaraigosa
during his time in office, and Mani Brothers was one of many established local organizations
that rallied to support the Partnership’s important mission. This charitable donation was made
eight years prior to our acquisition of Malibu Beach Inn, and was in no way a contribution to
any political campaign.
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CONSENT AGREEMENT
NO. CCC-16-CD-04 & CCC-16-AP-02
(Malibu Beach Inn)
Respondents, as those persons or entities are defined below, attest that they acquired the
Subject Property, as also defined below, on February 28, 2015, based on a good faith belief that
the condition of the 1987 Coastal Development Penn it ("CDP") (No. 5-87-5-76) reqniring
construction of two stairways from the adjacent State pnblic parking area to the beach was
deemed satisfied or waived and had been led to believe by the prior owner that the condition
would not be enforced. The Commission and Respondents have differing views regarding the
factual and legal basis for the Commission's allegations related to the Snbject Property's
compliance with the Coastal Act and CDP, but through this Consent Agreement both parties
desire to settle all claims and controversies, and Respondents have agreed to provide for the
construction of the two stairways required by the 1987 permit and resolve civil liabilities
associated with this matter, among other things .
. 1. CONSENT CEASE AND DESIST ORDER CCC-16-CD-04 AND CONSENT
ADMINISTRATIVE CIVIL PENALTY CCC-16-AP-02
Pursuant to its authority under Public Resources Code ("PRC") Section 30810, the
California Coastal Commission ("the Commission"), hereby orders and authorizes Mani
MBI DE LLC, its successors, assigns, agents, and contractors, and any persons acting in
concert with any of the foregoing (hereinafter "Respondents") to take all actions required
and authorized by Consent Cease and Desist Order No. CCC 16-CD-04 and Consent
Administrative Civil Penalty CCC-16-AP-02 ( collectively hereinafter "Consent
Agreement") including, but not limited to, those listed in sections 2, 3, and 4 below, and
the following:
1.1. Cease and desist from engaging in any further development, as that term is defined in
PRC Section 30106, that requires a coastal development permit ("CDP") on the
property identified in Section 9 ("Subject Property") of this Consent Agreement
below, unless authorized pursuant to the Coastal Act (PRC Sections 30000 to
30900), which includes pursuant to this Consent Agreement, or the City of Malibu's
°Local Coastal Program, as appropriate.
1.2. Fully and completely comply with the terms and conditions of CDP No. 5-87-576,
including by (i) providing for construction of two public access stairways fro~ the
State-owned parking Jot to the beach on APNs 4452-005-902 and 4452-005-901 as
provided below and (ii) complying with the terms and conditions of the lateral public
access easement, on the beach seaward of the Malibu Beach Inn, established by the
Offer to Dedicate recorded November 17, 1987 as Instrument No. 87-1830624 and
the Acceptance recorded November 1, 2006 as Instrument No. 06-2430430.
1.3. Refrain from any attempts to limit or interfere with public use of state tidelands or
the above-described public access easement.

-- - - - - - - - - - -

----·----
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Consent Agreement (Malibu Beach Inn)
CCC-16-CD-04& CCC-16-ACP-02
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2. VIEW CORRIDOR
2.1. Through this Consent Agreement, Respondents agree to maintain the existing
vegetation across the View Corridor at a height of not more than six-feet tall.
2.1.1. "View corridor" is defined herein to refer to the 20% of the 287,.55 feet oflot
frontage mandated by Special Condition 3(d) to be free of permanent opaque
structures, with the exception of a wall of not more than 30" in height.
2.2. Subject to the six-foot height limit, Respondents may replace the existing vegetation
in kind, as necessary due to disease, damage or casualty. Should Respondents elect
to replace the existing vegetative screen with something different, or should
Respondents elect to replace 50% or more of the existing vegetative screen in kind,
such vegetation or structure shall have a maximum height of opaque material of not
greater than 30", in compliance with Special Conditions (c) and (d) of CDP No. 587-576.
2.2.1. Nothing in this Consent Agreement precludes future development if consistent
with this Consent Agreement and authorized by the City of Malibu or the
Commission, as appropriate. Any future, proposed development on the Subject
Property shall comply with all relevant Coastal Act policies and applicable
permit conditions.
3. ADDITIONAL COMPLIANCE WITH CDP No. 5-87-576
3.1. Within 30 days of issuance of this Consent Agreement, Respondents shall submit,
for the review and approval of Commission staff ("Staff'), a proposed Public Access
Compliance Plan ("Compliance Plan") that takes the form of an engineered plan,
prepared by a licensed engineer, containing all elements enumerated in Section 3,
and provides for the construction of two sets of public access stairways that provide
ingress and egress to and from the sandy beach on APN 4452-005-902 and 4452005-901 in compliance with CDP No. 5-87-576. The Compliance Plan shall be in
the form and of a level of detail that a 3rd party can follow it as an accurate and
adequate plan for construction.
3.1.1. The Compliance Plan shall include any development required to effectuate
safe and reliable public access through or across the rip rap from the Stateowned (through the California Department of Parks and Recreation) parking lot
to the Los Angeles County Beaches and Harbors-owned sandy beach below.
One of the two stairways will be entirely new, and the second may be a major
repair of the existing beach stairway immediately adjacent to the Malibu Pier or
an entirely new stairway in the same or similar location.
3.1.1.1.
The Compliance Plan shall identify the: specific areas in which the
stairways will be constructed; materials to be used on each stairway; and
dimensions of each stairway.
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3.1.1.2.
The Compliance Plan must demonstrate that the public stairways: 1)
comply with all applicable building codes, 2) are designed to withstand
wave action of a "l 00-year storm event" and 3) extend to the minimum
extent possible beyond the extant footprint of the authorized rip rap.
3.1.2. The Compliance Plan shall be prepared by a qualified, licensed engineer. Prior
to the preparation of the Compliance Plan, Respondents shall submit for Staffs
review and approval the qualification of the proposed engineer, including a
description of the engineer's background, training, and experience. Both parties
agree that as of the effective date of this Consent Agreement David Weiss is a
qualified licensed engineer.
3.2. The Compliance Plan shall include a detailed description of all equipment that might
be used to effectuate construction of the two public stairways. For all mechanized
equipment proposed for use, the Compliance Plan shall include limitations on the
hours of operation for equipment and a contingency plan that addresses: 1) impacts
from equipment use; 2) potential spills of fuel or other hazardous releases from the
use of mechanized equipment and responses thereto; and 3) water quality concerns.
Should the Compliance Plan propose the use of mechanized equipmpnt on the beach,
the Plan shall enumerate the proposed locations of ingress and egress from the
staging area, the duration of use on the beach, and the location of use on the beach.
No equipment or materials, other than rock removed from the revetment to allow the
stairs to be flush with the existing revetment, shall be stored or stockpiled overnight
on the sand beach.
3.2.1. The Compliance Plan shall designate areas for staging of construction
equipment and materials, including receptacles and temporary stockpiles of
materials, which shall be covered. on a daily basis.
3.2.2. The Compliance Plan shall note that any debris for disposal from construction
shall be taken to a licensed facility, but if debris cannot be disposed of in a
licensed facility and the disposal location is in the Coastal Zone, the disposal
will require a coastal development permit.
3.2.3. The Compliance Plan shall include recommended construction notes covering
the detailed steps to guide the contractor in the safe and effective construction of
the two beach access stairways.
3 .2.4. The Compliance Plan shall include instructions on use of concrete that will
avoid or minimize potential releases on the beach or into the marine
environment.
3 .2.5. The Compliance Plan shall clearly indicate that the licensed engineer who
prepares the plans shall remain the Engineer of Record for the proposed
construction.
3.2.6. The Compliance Plan shall provide detailed information on measures to be
taken to protect existing public access and parking on the properties.

----

-

--

-----
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3.3. Within 30 days of the issuance of this Consent Agreement, Respondents shall send a
check, in the amount of $494,637, made out to the account established by The
Mountains Conservation and Recreation Authority ("MRCA") for the explicit and
sole purpose of constructing the stairways described in the Compliance Plan. Except
as provided below in Sections 4.1 and 4.3, such payment shall satisfy all of
Respondents financial obligations under and shall be deemed full satisfaction of
Special Condition 1 of CDP 5-87-576, related to construction of the stairways. By
approval of this Consent Agreement the Commission acknowledges the Compliance
Plan as consistent with Chapter 3 of the Coastal Act.'Respondents shall have no
obligation to implement the Compliance Plan, and MRCA or the entity that assumes
the primary responsibility for the construction for the stairways, shall take full
responsibility for the approval, bidding, inspection, liability, maintenance, and
operation.
3.3.1. IfMRCA is unable or unwilling to undertake the construction of the stairways
pursuant to this Consent Agreement, Respondents shall cooperate with MRCA
and Staff to transfer the funds paid by Respondents under 3.3 above to the
account specified by that entity that assumes the primary role for construction of
the stairways.
3.4. If prior to granting its approval, Staff determines that any modifications or additions
to the submitted Compliance Plan are necessary, Staff will notify Respondents and
Subject to Section 3.5 below, Respondents shall incorporate into the Compliance
Plan all requested modifications and resubmit a revised Compliance Plan for review
and approval within the reasonable timeframe specified by staff from the date of the
notification.
3.5. As of the effective date of this Consent Agreement, Respondents have submitted a
Proposed Compliance Plan ("Proposed Plan"). This Proposed Plan, prepared by
David Weiss and attached as Exhibit A to this Consent Agreement, has been
reviewed by and refined with input from staff of Los Angeles County Beaches and
Harbors, California Department of Parks and Recreation, City of Malibu, MRCA,
and the California Coastal Commission. While the Proposed Plan is a working
document and has not received final approval from Commission Staff, the Proposed
Plan is mostly complete and shall be deemed to fully satisfy Respondents'
obligations with Sections 3.1 and 3.2 once modifications from Exhibit B to this
Consent Agreement are incorporated consistent with Sections 3.1 and 3.2 into the
Proposed Plan. As such, Respondents' obligations with respect to any required
modifications pursuant to Section 3.4 to the Proposed Plan after issuance of this
Consent Agreement, shall be limited to paying up to $10,000, in addition to the
amount conveyed to MRCA for the construction of the stairways, for David Weiss'
services in connection with further modifications and refinements of the draft
Compliance Plan should such modifications be necessary.

----

- ------------
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3.6. All work to be performed under this Consent Agreement shall be done in compliance
with all applicable laws.
3.7.All plans, reports, photographs and any other materials that the Consent Agreement
requires Respondents to submit shall be submitted to:
California Coastal Commission
Attn: Heather Johnston

4. SETTLEMENT OF LIABILITY FOR FINES. PENALTIES, AND EXEMPLARY
DAMAGES
4.1.Pursuant to (I) the Commission's authority under, inter alia, PRC Section 30821; and
(2) the agreement between the parties to resolve these matters in settlement;
Respondents have agreed to pay, and the Commission hereby orders Respondents to
pay, a monetary penalty in the amount of $925,000. Respondents shall pay $200,000
of that penalty to the Violation Remediation Account' (as described in Section 4.2,
below) of which $100,000 shall be paid within 90 days of the issuance of this
Consent Agreement, and $100,000 shall be paid within 180 days of the issuance of
this Consent Agreement. Respondents shall pay $300,000 of the penalty to MRCA
to the account designated in Section 3.3 to provide funds to support ongoing
operation, maintenance, and other costs associated with the public access stairway
project beyond the funds provided for in Section 3.3, above. Payments to MRCA
shall be made in two installments; the first installment shall be paid in ·the amount of
$100,000 and remitted within 30 days of the issuance of this Consent Agreement,
and the second payment shall be made in the amount of $200,000 within 180 days of
the issuance of this Consent Agreement. The remaining $425,000 of the penalty shall
be paid to finance the public access project discussed in Section 4.3, below, unless
the requirement to pay pursuant to Sections 4.3.1 or 4.3.2 is triggered. The parties to
this Consent Agreement stipulate that the penalty takes into consideration, among
other things, the following periods: (i) the period prior to Respondents: acquisition of
the Subject Property on February 26, 2015 ("Acquisition Date"); and (ii) the period
commencing on the Acquisition Date and ending on April IO, 2015, which is the
date Respondents' and Staff reached agreement, in principle, to provide for
construction of the stairs in settlement of the Commission's claims and voluntarily
entered into negotiations with Staff concerning the terms of this Consent Agreement,
which they have thereafter continued to pursue with reasonable diligence. The
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Commission agrees not to seek or impose any further penalty or liability related to
the Unpermitted Development defined in Section IO below, except as provided in 4.4
below. Nothing in this Consent Agreement shall limit any right or ability of
Respondents to seek contribution, indemnity or other recovery from prior owners of
the Malibu Beach Inn for some or all of the payments required by Respondents under
this Consent Agreement and related costs, attorneys' fees and expenses.
4.2. Except as otherwise provided in this Consent Agreement, the settlement monies shall
be deposited in the Violation Remediation Account of the California Coastal
Conservancy Fund (see PRC§ 30823), or into such other public account as
authorized by applicable California law at the time of the payment, and as designated
by Staff, for the purpose of public access improvements in the Malibu/Los Angeles
County area. The settlement monies shall be submitted to the Commission's Ventura
Office, at the address provided in Section 3 .5 to the attention of Heather Johnston of
the Commission, payable to the account designated under the Coastal Act, and shall
include a reference to this Consent Agreement by number.
4.3. As part of the settlement of this matter, Respondents have agreed to finance, the
construction of a signalized crosswalk across the Pacific Coast Highway near (within
200 feet of) the Malibu Beach Inn (hereinafter "Crosswalk Project"). The crosswalk
will improve coastal access and enhance public safety by providing a safe pedestrian
crossing in the area near the Malibu Pier where there is nearly one half mile (2500')
between the nearest crosswalk to the west and the crosswalk to the east. The new
crosswalk traffic signal at the new crosswalk would be linked and coordinated by
fiber cable and smart controller to the existing crosswalk signals to the east and west
to improve traffic flow and safety. All facets of the crosswalk planning,
development, and construction shall be completed within 36 months of the effective
date of this Consent Agreement, and Commission staff shall be apprised of such
completion in writing, pursuant to Section 3.5, above, within IO days of said
completion. No less than 30 days prior to the expiration of the 36-month deadline, if
Resporydents find that the Crosswalk Project will not be completed by the 36-month
deadline, they may request a one-year extension to complete the Crosswalk Project.
If Staff determines that Respondents have demonstrated reasonable diligence in
pursuing the completion of the Crosswalk Project, the one-year extension shall be
granted. Respondents may request additional one-year extensions from Staff, but in
no case shall extensions be granted beyond 5 years from the date of issuance of this
Consent Agreement. The foregoing 36-month timeframe shall be extended by Staff
for up to two additional years pursuant to Section 5 below, provided that
Respondents demonstrate reasonable diligence in pursuing completion of the
Crosswalk Project. Prior to remitting final crosswalk plans to the City of Malibu,
Respondents shall submit the plans to Staff for review for consistency with this
Consent Agreement and the City of Malibu LCP. If Respondents are unable to
obtain all necessary government approvals and implement the crosswalk project
described in this paragraph, within the 36-month timeframe, or the 5-year period if
an extension is granted, then in lieu of the crosswalk project, Respondents shall pay
$425,000 to the account listed in Section 4.2, above.
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4.3.1. If Respondents elect to not pursue the Crosswalk Project at any time within
the 36-month period, or the 5-year period if the extension is granted,
Respondents may immediately remit the remaining $425,000 of the penalty to
the account listed in Section 4.2.
4.3.2. So long as Respondents are actively working to complete the Crosswalk
Project during the 36-month time period, or the 5-year period if an extension is
granted, they shall not be subject to stipulated penalties under Section 4.4.
4.4. Strict compliance with this Consent Agreement by all parties subject thereto is
required. Respondents' failure to comply with any term or condition of this Consent
Agreement, including any deadline contained in the Consent Agreement, unless Staff
grants an extension under Section 5.0, below, will constitute a violation of this
Consent Agreement and may result in Respondent being liable for stipulated
penalties in the amount of $500 per day per violation for as long as the violation
persists. Respondents shall pay stipulated penalties within IO days of receipt of
written demand by the Commission penalties. If Respondents violate this Consent
Agreement, nothing in this agreement shall be construed as prohibiting, altering, or
in any way limiting the ability of the Commission to seek any other remedies
available, including the imposition of civil penalties and other remedies pursuant to
Public Resources Code Sections 30821.6, 30822, 30820, and 30821 as a result of the
lack of compliance with this Consent Agreement.
5. MODIFICATION OF DEADLINES
Prior to the expiration of any of the deadlines established by the Consent Agreement,
Respondents may request from Staff, and Staff shall consider, an extension of any such
deadlines. Such a request shall be made in writing IO days in advance of the deadline and
directed to Staff in the San Francisco office of the Commission.
6. SITE ACCESS
6.1. Respondents shall provide Commission staff and staff of any agency having
jurisdiction over the work being performed under the Consent Agreement with
access to the areas of the property described below. Nothing in this Consent
Agreement is intended to limit in any way the right of entry or inspection that any
agency may otherwise have by operation of any law. The Commission and other
relevant agency staff may enter and move freely about the following areas: (I) the
portions of the subject property on which the violations are located and (2) any areas
where work is to be performed pursuant to the Consent Agreement or pursuant to
any plans adopted pursuant to the Consent Agreement or pursuant to any
development approved through a CDP, for purposes including but not limited to
inspecting records, operating logs, and contracts relating to the property and
overseeing, inspecting, documenting (including by photograph and the like), and
reviewing the progress of Respondents in carrying out the terms of the Consent
Agreement.

-

----

-

.

-~---------------

----------
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7. REVISIONS OF DELIVERABLES
Staff may require revisions to deliverables required under the Consent Agreement, and
Respondents shall revise any such deliverables consistent with Staff's specifications, and
resubmit them for further review and approval by Staff, within the time frame specified
by Staff. Staff may extend the time for submittals upon a written request and a showing
of good cause, pursuant to Section 5.0 of this Consent Agreement.
8. PERSONS SUBJECT TO THE CONSENT AGREEMENT
Mani MBI DE LLC, its successors, heirs, assigns, agents, and contractors, and any
persons acting in concert with any of the foregoing are jointly and severally subject to all
the requirements of this Consent Agreement, and shall undertake work required herein
according to the terms of this Consent Agreement. Respondents shall provide notice to all
successors, assigns, and potential purchasers of the Subject Property of any remaining
obligations or restrictions under this Consent Agreement.
9. IDENTIFICATION OF THE SUBJECT PROPERTY
The property that is subject to this Consent Agreement ("Subject Property") is described
as follows:
Approximately 1.06 acres of oceanfront property, located along Carbon Beach at
22878 Pacific Coast Highway in Malibu, Los Angeles County, and identified by the
Los Angeles County Assessor's Office as APNs 4452-005-029, 4452-005-030, and
4452-005-031.
10. UNPERMITTED DEVELOPMENT
The term "Unpermitted Development" as used in this Agreement shall mean those
violations of the Coastal Act and/or CDP No. 5-87-576 identified in the Commission's
Notices of Violation dated April I, 2015 and October 9, 2015 delivered to Respondents,
including but not limited to failure to construct two public access stairways on the
adjacent State Parks property as required by CDP No. 5-87-576, and de facto
privatization of a lateral public access easement on the beach in front of the Malibu
Beach Inn and on State tidelands, in contravention of the public access easement and of
Special Condition I of CDP No. 5-87-576.
11. COMMISSION JURISDICTION
The Commission has jurisdiction over resolution of these Coastal Act violations under
Public Resources Code Sections 30810 and 30821. In light of the fact that these issues are
being resolved in settlement, Respondents have agreed not to and shall not contest the
Commission's jurisdiction to issue or enforce this Consent Agreement at a public hearing
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or any other proceeding by or before the Commission, any other governmental agency,
any administrative tribunal, or court of law having jurisdiction.
12. IMPLEMENTATION REVIEW
In order to facilitate coordination regarding implementation, including compliance, and in
order to ensure that Respondents remain in compliance with all aspects of this Consent
Agreement, Respondents agree that they may submit, at their discretion, no more than
monthly status reports describing Respondents' implementation of or compliance with
the Consent Agreement, and in turn Staff agrees to discuss said status reports and any
concerns it may have regarding implementation and/or compliance at the request of
Respondents dependent upon the schedules of both parties. If Staff raises an issue of
implementation in this context, Respondents agree to address the issue within 10 days of
Staff raising that issue. In the event that Staff becomes aware of a circumstance that Staff
believe constitutes a violation of the terms of the Consent Agreement, Staff will make
every possible effort to notify Respondents of said circumstance within two weeks of
discovery so as to avoid the profuse accrual of penalties.
13. CIRCUMSTANCES OF RESOLUTION
Respondents acquired the Subject Property on February 28, 2015 and assert that they did
so based upon what they allege was a justifiable belief that conditions of the 1987 Coastal
Development Permit (CDP 5-87-576) had been satisfied or waived;
Respondents allege and have stated in prior communications with Commission staff that
they have good faith belief, which they assert is substantiated by facts and circumstances,
that they are not responsible for the construction of the staircases, however, to resolve
this matter via settlement, Respondents have agreed to do so as a good "coastal
neighbor."
Commission staff disputes these claims and asserts that Respondents obligations to build
the staircases are supported by facts and law; however through this Consent Agreement,
the parties desire to settle all claims and controversies relating to the Unpermitted
Development. Respondents reserve all rights to seek contribution, indemnity, and other
remedies against prior owners of the Subject Property.
14. SETTLEMENT OF MATTER PRIOR TO HEARING
In light of the intent of the parties to resolve these matters in settlement, Respondents
have not submitted a "Statement of Defense" form as provided for in Section 13181 of
Title 14 of the California Code of Regulations and have agreed not to contest the legal
and factual bases for, or the terms or issuance of, the Consent Agreement, including the
allegations of Coastal Act violations contained in the Notice oflntent letter, dated
October 9, 2015.
15. EFFECTIVE DATE AND TERMS OF THE CONSENT AGREEMENT

-- -

--- --· --------------------- ----- -

--
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The effective date of this Consent Agreement is the date this Consent Agreement is
issued by the Commission. This Consent Agreement shall remain in effect permanently
unless and until rescinded by the Commission.
16. FINDINGS
This Consent Agreement is issued on the basis of the findings adopted by the
Commission, as set forth in the document entitled "Findings for Consent Agreement and
Consent Cease and Desist Order and Consent Administrative Civil Penalty."
Respondents have executed this Consent Agreement without having reviewed such
findings and may or may not agree with the content of the Findings, however in light of
Respondents' desire to settle this matter amicably, Respondents are willing to execute
and be bound by this Consent Agreement. The activities authorized and required under
the Consent Agreement are consistent with the resource protection policies set forth in
Chapter 3 of the Coastal Act. The Commission has authorized the activities required in
the Consent Agreement as being consistent with the resource protection policies set forth
in Chapter 3 of the Coastal Act.
17. GOVERNMENT LIABILITIES
Neither the State of California, the Commission, nor its employees shall be liable for
injuries or damages to persons or property resulting from acts or omissions by
Respondents in carrying out activities pursuant to the Consent Agreement, nor shall the
State of California, the Commission or its employees be held as a party to any contract
entered into by Respondents or their agents in carrying out activities pursuant to the
Consent Agreement.
18. RECORDATION OF CONSENT AGREEMENT
Respondents agree to record the Consent Agreement against the Subject Property.
The recorded Consent Agreement shall be in final form, approved by the
Commission, and fully executed by both parties. Respondents shall remit evidence to
Staff, pursuant to Section 3.7, above, that the Consent Agreement has been recorded
within 30 days of the effective date of the Consent Agreement.
19. SETILEMENT OF CLAIMS
The Commission and Respondents agree that this Consent Agreement settles the
Commission's monetary claims for relief for those violations of the Coastal Act alleged
in Section 10.0 of the Consent Agreement (specifically including claims for civil
penalties, fines, or damages under the Coastal Act, including under Public Resources
Code Sections 30805, 30820, 30821, and 30822), with the exception that, if Respondents
fail to comply with any term or condition of the Consent Agreement, the Commission
may seek monetary or other claims for violation of the Consent Agreement. In addition,
the Consent Agreement does not limit the Commission from taking enforcement action

-

---------

\1'
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due to Coastal Act violations at the Subject Property or elsewhere, other than those
specified herein.
20. CONTRACTUAL OBLIGATION
This Consent Agreement shall run with the land, binding Respondents and all successors
in interest, heirs and assigns of Respondents, and future owners of the Subject Property.
Respondents shall provide notice to all successors, heirs and assigns of any remaining
obligations under this Consent Agreement.
21. MODIFICATIONS AND AMENDMENTS
Except as provided in Section 5.0, and for minor, immaterial matters upon mutual written
agreement of Staff and Respondents, the Consent Agreement may be amended or
modified only in accordance with the standards and procedures set forth in section
13188(b) of Title 14 of the California Code of Regulations.
22. NATURE OF ORDERS AND OF CONSENT
22. I.
Through the execution of this Consent Agreement, Respondents agree to
comply with the terms and conditions of this Consent Agreement. This Consent
Agreement authorizes and requires removal and construction activities, among other
things, outlined in this Consent Agreement. Nothing in this Consent Agreement
conveys any right to development on the Subject Property or the neighboring State of
California and Los Angeles County owned properties (APNs 4452-005-901 and
4452-005-902) other than the work expressly authorized by this Consent Agreement.
Any development subject to Coastal Act permitting requirements that is not
specifically authorized under this Consent Agreement requires a coastal development
permit. Nothing in this Consent Agreement will restrict the submittal of any future
application(s) by Respondents for coastal development permits for proposed
development on the Property consistent with applicable law. Nothing herein provides
any assurance of the City of Malibu's or the Commission's approval of any future
application(s) by Respondent for coastal development permits. Through the
execution of this Consent Agreement, Respondents agree to comply with this
Consent Agreement, including the following terms and conditions.
22.2.
Respondents further agree to condition any contracts for work related to this
Consent Agreement upon an agreement that any and all employees, agents, and
contractors, and any persons acting in concert with any of the foregoing, adhere to
and comply with the terms and conditions set forth herein. Any violation(s) of this
Consent Agreement by employees, agents, contractors, successors or assigns (but not
violations by subsequent owners or their employees, agents, contractors, successors
or assigns, so long as the subsequent owners are not controlled in any way by the
interests of Mani MBI DE, LLC), shall be ascribed to Respondents.
23. GOVERNMENTAL JURISDICTION

---- --- ----
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This Consent Agreement shall be interpreted, construed, governed and enforced under
and pursuant to the laws of the State of California.
24. NO LIMITATION OF AUTHORITY
24.1.
Except as expressly provided herein, nothing in the Consent Agreement shall
limit or restrict the exercise of the Commission's enforcement authority pursuant to
Chapter 9 of the Coastal Act (PRC Sections 30800 to 30824), including the authority
to require and enforce compliance with the Consent Agreement.
24.2.
Correspondingly, Respondents have entered into the Consent Agreement and
agreed not to contest the factual and legal bases for issuance of the Consent
Agreement, and the enforcement thereof according to its terms. Respondents have
agreed not to contest the Commission's jurisdiction to issue and enforce the Consent
Agreement.
25. INTEGRATION
The Consent Agreement constitutes the entire agreement between the parties and may not
be amended, supplemented, or modified except as provided in the Consent Agreement.
26. STIPULATION
Respondents attest that they have reviewed the terms of the Consent Agreement and
understand that its consent is final and stipulate to issuance of the Consent Agreement by
the Commission.
27. CERTIFICATION OF AUTHORITY
The person who signs this document on behalf of Mani MB! DE, LLC attests that he or
she has the legal authority to bind Mani MBI DE, LLC and the Malibu Beach Inn, and
represents that the aforementioned party owns the Subject Property.
IT IS SO STIPULATED AND AGREED:
On behalf of Respondent:

Mani MB! DE, LL

/
\':)
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Executed in
Commission and thereby issued:

, California on behalf of the California Coastal

!?-- /? I :i.tJ10
John Ainsworth, Acting Executive Director
California Coastal Commission

Date

ACKNOWLEDGEMENT
A Notary Public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this ce11ificate is

attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

)
)

County of Los Angeles

)

l;-_',_o_\~lJ~,,

On_\

personally appeared

.):)'LSj. ~,
'1:>l~U \.lf\t..} \
before me,

~~~L)~a
, who

Notary Public,

proved to me on the

basis of satisfactory evidence -to be the person.(l!rwhose nam~ is/!lf& subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/1-/th~ authorized
capacity(<res), and that by his/l!t!t/their signature~on the instrument the person\lB;' or the entity
upon behalf of which the perso«acted, executed the instrument.

I ce1tify under PENALTY OF PERmRY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

(Seal)

'-----------------------------------

(1
Notary public or other officer completing this certificate verifies only the identity of the
individual who signed the document, to which this certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

State of California
County of San Francisco
, 2016, before me, Jeff G. Staben-Mihalek, a Notary Public,
personally appeared JOHN AINSWORTH, who proved to me on the basis of satisfactory
evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENAL TY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

I . ~,;.:-, ,.

~@··
~

Signature

~ C, Nf_--

• 6.

JEFF G. STABEN-MIHALEKJ
Commission No.21,.2210

~

' NOTARY P.UBLICCALIFORNIA SAN FRANCISCO COUNTY
r,y
e111ireo F~B~UARY a. 2020s

I · · =im.

(Seal)

I·

t0

Exhibit A

-

-

----

8 ·~ ....

i~
!.!! ).
• ]'fat

~~~~el

oO~~,
HI~

u ,.]~~;
~

3!
i;

S

C

"'oll

i!i~:

~;H~

~,:m

i~g

~

ClU~!

' 1c,
I ii,
J,

!
~

~
~

i'

<

a

t1 i

"~

0

I

g

~o

lh

HU
!Ji!
,,;li11,ll

~

~

,:

"
•~

JI

,S

.zlJ,::,1

j!l

~- ~-, -·

•l

~I] j i;

p. [;
i -1qI r··l
!
!
i ill
ql"ll

.l!,d}
Ull~

"

t:1,:

~hr~'

~

.~!j_JE

;ft

!lu!

-a.;l

JiJ

1~1 -•
J.!

-]S.!:i•
"!! £ i:;

11--!i

•
{!

f

~

,!!

0

[li

i-r"i:~ t

j l !I
' •

~-1111

if~

"
' Ul
ll!
~ in

'

.l!'J!~:,l.l!

-11

"

----

.. "I!

i

l;ftJ l,
lr h!il
H

ti JI

i

1
'lhll ,1;1·1
·····l•,·J
ii
~1n
'H 1p11i
f
1
l~i I 1:!!~l .pt11,1
.z,q·-t!;; ,j}lj :;

--h

i
;
'
i' •
''

.s

!!

,,

1ijp>a

-i~~!i

.! E~.H t, ,ii,,
ifUjj1 ·:.hfnu!
IlliHi l"'I
i tRtu !! HH
!~·

'

l

I

ll I l
i'

i

I

I

I

! ' '

fl ' lr
H J..
.! J!fl
!•

•l
i>

j!

., ii
it_.5

'

~~

'

1•

-f !
U

0

'... ~,'
. .
<

l!zJ
HO"'
~~ ~1~

.;

,i

l -

rr I

~-

,g ~

•

t

iI

i I

ii

••!!•'

H ,cH

!f
l!Hf
'l}· ''
.I!:!·
'"

er,

i ;I

p

r·rlli I",
ill H',!i., · I~ !!1 .hH•·1

•,•" •';e1e ''}.,_ !Hti
t

!
i j. .II

•

''il•'li'
~' 1 •
~

<8

·J'l~

"

,']
lI
ll ~Jl
i l .li:fH~
! •l I .~
1
llhL 1d:!!jt {ST]
,1 i l :~
U!
•!
1•
•jl i1 l
l Hp• e•H-;
I ft 111:ii
"ls_,·;~ ~,<!:d!
ii
H•l! '!
t'.i{ h'li·h;
l•'H !•idii
-··1·
'! !,
E i ... p~
I-

l!l ~H~s
! i ,~ ..Ii i•qi
~

~

C

'

~ &..,

lliijli
1-• ,1li•1·l•
1!1l1l!i
JJ·z
JI ~r
• ii

~

§

!'

!1

n,n

,
...
f

l

l

itH
t 'l' l

'

I t ilii

!

.

;

J1' 'I

111•

Ir

id lHl lll
L

I ..
.,

'

!

i

I

l~

.

·~

~E

~ ~.;!'I

!
~ ~] 'i
d !o1i !
ClU~

~9[!

,-«O<

!~!~
~::;iI!;;

i~t~

.

..
•••m~o
li

... §

~

z<

I j'l'l•

•C

'"~~
l·

~

ljiljll
I(,,

o.

i•

0

,

·=

\
'\
l

'

-

=•

"

i

JI

IH!

lj
1,

"
ld
.£,:
~
~

iS

?O
0

(j

~·

<

:11

"&l

'''
,j

·'""

'-.._,_,-

;:i .. .,,, ""' "'"

!

-

I

'

!1t.:1een

~

N

CJ)

~
~

'

·""·"'

\

.,

~·ii'

1
i!1l1
w,!:i1!l
··1,,q
11 wi !~

"1

"~

8j

S.j -&j

iO

"

•

r

I

I

',1

j/

'.

f'

I

'

,-

'

--- -

---

)-

EXHIBITB
Outstanding Required Plan Modifications

I. There are only 3 rows of survey "shots" on the revetment, as opposed to survey contours. How
do they know that the revetment is at the right slope for the staircase as designed? There is a
note that says "Contractor to verify slope of revetment face" .... They are designing a staircase to
sit on the face of a rock revetment and they don't know the slope of the revetment? This could
result in construction change orders and substantial redesign if it is not close.
2.

Why does the new staircase have a bottom of footing at elevation 0.0 ft NAVD88, while the
proposed repaired staircase has a bottom of footing at elevation +6.0 ft NAVD88? Are these
elevations based on a design beach (scour) profile prepared by a coastal engineer?

3. It appears that it will be necessary to remove a small amount ofrock within the footprint of the
stair to nestle it into the revetment per the plans - the plans currently do not show this work. The
contractor needs to be aware that the construction method will include relocation of rocks to
facilitate having the stairs as flush as possible - the contractor must know what is to be involved.

4. (l lB-504.4.1 Contrasting treads) Exterior stairs shall have the upper approach and all treads
marked by a contrasting stripe providing clear visual contrast. The stripe shall be a minimum of 2
inches wide to a maximum of 4 inches wide placed parallel to, and not more than 1 inch from the
nose of the step or upper approach. The stripe shall extend the full width.

5.

(l 1B504.5) Nosings, the radius of curvature at the leading edge of the tread shall be Y, inch.

6.

(l lB-505.10) Handrail extensions shall extend beyond and in the same direction of stair fights
(and ramps) Exception_· In Alterations, where the extension of the handrail in the direction of the
ramp run would create a hazard, the extension of the handrail may be turned 90 degrees from the
ramp run. Top shall extend horizontally above the landing for 12 inches. Bottom shall extend the
distance equal to one tread plus 12 inches.

7. Handrail Height, measured above the tread nosings, or finish surface shall be uniform, not less
than 34 inches and not more than 3 8 inches.

--------------

--------- - --- - - - - -
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MEMORANDUM
GB NEWHOUSE LAW CORP
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: October 1, 2021

FROM: George B. Newhouse, Jr.
RE: Interview with Scott Dittrich 1
Dittrich called me back on September 23, 2021, after I had called and left voice mail
messages for him last week. He apologized for not getting back to me right away,
saying that he did not realize that the number I called had voicemail. I said, no
problem. I explained Ms. Jenness’ and my role in conducting an internal
investigation, and Upjohn admonitions were given. I told him that we were
investigating the allegations in Jefferson Wagner’s affidavit, which he said he was
familiar with.
Background. Dittrich has lived in Malibu since 1972. His phone number (best way
to reach him) is
. He has extensive experience with Malibu City
Government.
•
•
•

•

Public Works commissioner (four years)
Serving on the Homeless Task Force
He has also been involved with City, building “our road” where his residence
is located. Bought the house in Malibu on
.
(November 2011)
Employed: Film Industry, cameraman, wrote a novel - -

I asked him if he had heard about the allegations of corruption in the affidavit, and
he said that he was “familiar” with it on account of Jefferson having mentioned it to
him. I asked when he first heard about it, and he said that Jefferson mentioned it
to him during a meeting at Zuma Jays, a few years ago. He stated: “The only thing
1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.

that I know is that Jefferson had told me this seven years ago”, not sure of the date,
could be later than that or earlier.
I asked him to recall his conversation with Jefferson regarding the alleged bribery:
“I remember it explicitly,” Dittrich stated. He told me that he had been offered a
bribe by some contractor working on the City Hall project which he did not accept.”
I asked whether Jefferson said that he told anyone else? “Yes, he went to the FBI,
and he had someone with him when he reported it to the FBI.” He said that the
contractor who offered the bribe offered to perform services on his house: “You can
use 40 or 60,000 worth of work on your house.” The bribe offer came in an email.
Which Dittrich found odd . . .
The meeting with Jefferson where this disclosure was made was at the surf shop. I
again asked when?
Dittrich replied “I am guessing seven years ago.” Way before the disclosure by
Jefferson at the City Council meeting. He stopped by the shop. Anyone else there?
He didn’t know.
He thinks the timing of Jefferson’s statement to him coincided with some work
being done at his house. “At that time I probably was talking to Jefferson, we were
trying to rebuild our road -- maybe around Nov. 2011, but I am not sure about the
date. “Best guess is seven years, could be off by a couple of years.”
Asked what follow-up was done, he said that Jefferson told him that he had gone to
the FBI. He said that he had John Mazza with him when he visited the FBI. The
agents had told Jefferson that the amount of the bribe was too small for the agents
to bother investigating further. The FBI agents supposedly told him that “hey it’s
not a million bucks” so it’s really of “no interest.” Dittrich said he joked with them,
“So as long as I am offered an amount short of a million bucks, it’s OK to take the
money?” They laughed.
Dittrich has known Jefferson for 35 years . . . “I supported him when he ran for City
Council.”
Jefferson told him that he did not accept the bribe.
Asked whether he discussed the “bribe” with John Mazza; he was not sure.
Witness is not aware of any other direct acts of corruption, but a lot of people
assume it occurs in Malibu. He cited as an example that he knows of a homeowner
on Rambla Pacifica; they do not have a septic system that will perk. New owner
bought the property. They obtained an occupancy permit, even though they were
not entitled to because of the septic problem, he assumes that a corrupt payment
must have been made but again has no direct knowledge of same.

He feels that the corruption allegations arise because of opposition to former City
Manager Reva Feldman. “Reva had her own agenda”. She wanted to control the
finances to direct budget items where she wanted. Wrongly she got accused of
things that were not illegal but may have been poorly handled. Since she left,
Dittrich has noted significant changes in attitudes in City Employees, for the better.
He did interface with former City Manager, Jim Thorson. Approached him when
City bought City Hall. Foreclosure was eminent. We went to CM, and you can buy
this for $12M, and asked for Commission. Reva offered someone else $8M. City
eventually paid over $15M so Reva is a bad City manager.
I thanked the witness for calling and providing information.

MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: July 14, 2021

Evan A. Jenness

RE: Interview of Rob DuBoux – Malibu’s Public Works Director/Civil Engineer1

On 4/14/21, EAJ and GBN interviewed Malibu’s Public Works Director and City
Engineer, Rob DuBoux.
Summary: (1) DuBoux detailed the sealed bidding process by which the general
contractor for Malibu’s City Hall renovations was selected. Selection of the “lowest
qualified bidder” is required by Code, and all contractors know the process. In light
of this, DuBoux finds it hard to imagine how any contractor would hope to gain an
advantage by attempting to bribe a City Council member (as alleged in the Wagner
Affidavit), or how a corrupt Council member could influence the process; (2) DuBoux
described the atypical means by which the Mani Brothers circumvented permitting
by Malibu in obtaining a crosswalk across PCH from their property. It totally took
him by surprise, and was not something that he allowed or facilitated.
Introduction: I commenced with Upjohn advisements, and an introduction
explaining my and GBN’s engagement as special counsel who are charged with
investigating allegations in the Wagner affidavit. I will hold our communications in
confidence except that we will report our final findings and conclusions from our
investigation to the City Council, including this interview, and we do not control
what the Council does with that information. Our role is as a neutral fact-finder,
not as advocates for any particular positions. He indicated his understanding and
agreement.

This memorandum is prepared by counsel pursuant to our
appointment as counsel for the City and contains the thoughts, reflections and other
comments (including questions) of counsel, and is prepared in anticipation of
possible litigation, and to enable counsel to provide legal advice to the City Council.
This memorandum is thus covered by and subject to Attorney Work-Product
protections, and is confidential.
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DuBoux background: DuBoux is an engineer and has a JD degree. Has no
familiarity with Jefferson Wagner. DuBoux has been the Public Works director at
the City since 2018. He previously was an Assistant Public Works director with the
City since 2009, working under Bonnie Blue, the prior Public Works Director.2
Malibu City Hall Renovations
Regarding the City Hall renovations, DuBoux assisted in the renovating and design
aspects. He also managed construction of the new City Hall renovations.
He prepared the plans and specifications (“specs”), which must be specific to meet
Code standards. He was primarily responsible for this, and has done this type of
project since 1993, including preparing prior City Hall documents. So, he is very
familiar with the work.
Plans and specs would be put out for bidding after they had been prepared, and bids
would be solicited by the City. The architect had been selected on the project before
Rob was assigned to it. Rob made sure that the plans were correctly prepared for
the bidding process. When bids came in, Rob would review them, and recommend
the “lowest qualified bidder” to the City Council.
The City advertises for public bidding in the newspaper, and also notice is sent to
contractor bid rooms. These are organizations that post projects. People who want
to work on projects go to the bid rooms to see what work is available to be done.
Also, Malibu puts out projects on the City website. The Public Contract Code
dictates what specs must include in each of the line items.
The date that contractors must submit their bids based on the specs is specified in
the advertising.

According to Malibu City’s website: Rob DuBoux joined the City of
Malibu in 2009 as a Senior Civil Engineer, was later promoted to Assistant Public
Works Director, and, in 2018, was named Public Works Director for the City. Rob
has overseen several of the City's major capital improvement projects including
Legacy Park, Trancas Canyon Park, Broad Beach Biofiltration, and the Civic
Center Water Treatment Facility. Rob previously worked as a Senior Civil
Engineer for the City of Ventura where he was responsible for design and
construction of the City’s water, wastewater, storm drainage, traffic/transportation,
buildings, parks, and other municipal infrastructure projects. He also worked at a
private civil engineering design firm responsible for the development and design of
commercial and residential developments. Rob is a registered Professional Civil
Engineer and a member of the State Bar of California. He obtained his Bachelor’s
Degree in Civil Engineering from California Polytechnic State University, San Luis
Obispo and his Juris Doctorate Degree from Ventura College of Law.
2
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Contractors submit bids to the City Clerk which are sealed. Typically, they do this
at the last possible moment. Sealed bids are publicly opened and read by the Clerk.
Contractors come together, and the bids are publicly announced. The apparent low
bidder for the project is selected. Then, the City checks to ensure that all bids meet
the specs that had been put out for bidding. The City ensures that the apparent low
bidder has all of the information required, and also checks its references. The
purpose is to make sure that the bidder and apparent low bid actually meet the
specifications.
Bids are sealed before being publicly opened for the first time by the Malibu City
Clerk.
The preceding process is just for the general contractor. The general contractor lists
subcontractors, and their bids, within the general contractors sealed bid. The City
also checks the licensing of the subcontractors in addition to the general contractor.
Jefferson Wagner’s Allegations Regarding an Attempted Bribe by a Contractor
Regarding Jefferson Wagner's allegation of an attempted bribe of Wagner
concerning the City Hall renovations, DuBoux finds it very hard to imagine how
that could be possible because all bids are sealed and the preceding process is used.
DuBoux has been doing this work since 1993, and has probably done thousands of
the preceding projects. He can't think of any way that a contractor making an
attempted bribe of a Councilman could possibly influence the process. First, the
City must – by law - select the qualified low bidder. Second, all bids are sealed until
they are publicly read. In light of this, he asks how could a bribe of a City
Councilman possibly benefit the contractor? Third, all contractors know this
process. What could a contractor possibly hope to gain by bribing a Council
member? It doesn't make any sense to DuBoux.
Most times the apparent low bidder gets the contract, although occasionally there
are issues in the process of checking to make sure everything is correct with the bid.
After opening the bids, the City must present the City Council with a list of all
bidders, and inform the City Council who the qualified low bidder is. In theory, the
Council could reject the apparent low bidder. But, DuBoux has never seen that
occur. It probably would invite lawsuits if that were to occur. The Public Contract
Code requires the qualified low bidder to be accepted from among the responsible
contractors.
A “consent item” on the City Council calendar means there is little or no room for
discussion. Usually construction contracts are placed on that calendar and would
be approved by the City Council in a group.
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A City Council member could pull an item for discussion, but that would be highly
unusual.
There also is a protest process by which contractors can challenge the bids of other
bidders, and allege they are non-compliant, or that the other bidder is not a
responsible bidder. There's a process for protesting the result of an apparent low bid
selection. The result can be appealed. But, if the apparent low bidder is
responsible, and the bid in compliance, it must be selected.
Rob does not believe there were any protests to the selection of the apparent low
bidder regarding the City Hall renovations.
In theory, a corrupt City Council member could reject all bids and direct the matter
be submitted for re-bidding. Rob has never seen that occur.
City Council members have no access to sealed bids prior to the bids being publicly
read.
Contractors all submit their bids at the very last minute, in order to get
subcontractors to bid at the last minute.
The Public Contract Code requires sealed bidding.
Rob has never heard of anything regarding corruption in bidding, and if he were to
ever hear such a thing he would immediately tell somebody and publicize the
matter.
Rob is not aware of any legal ethics hotline for claims of corruption in City
government, but imagines there must be such a thing.
He personally takes ethics very seriously. The relevant laws are the Public
Contracts Code and Government Code, and the former specifies the sealed bidding
process.
Malibu Beach Inn/Mani Brothers Crosswalk
Regarding the Malibu Beach Inn crosswalk, the Mani Brothers wanted to put a pool
into their onsite parking lot, which would reduce their onsite parking. Therefore,
they needed to move that parking. Parking also must meet Code requirements. The
Mani Brothers wanted to use the Hertz parking lot across the street (on the East
side of PCH) and immediately South of the Inn, and have valets move the cars back
and forth across Pacific Coast Highway. Their representative approached Rob
DuBoux and explained that to him. DuBoux told him that would be unsafe because
there was nowhere for the valets to cross PCH in order to get to the Hertz lot.
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This was after 2004, when Malibu had already implemented its own Coastal Act
Plan, under which plans were submitted to City Hall for approval under the local
coastal program.
But, the next thing that DuBoux saw happen - and this was within a year of the
Mani’s representative approaching DuBoux - was that Caltrans notified Malibu that
it had approved a crosswalk in the area that the Mani Brothers had wanted it.
DuBoux was shocked.
DuBoux also learned that the Coastal Commission's approval had been previously
obtained by the Mani Brothers. Therefore, there was no need for his department,
the Malibu City Planning Department, to issue a Coastal Act development permit to
the Mani Brothers for the crosswalk (such a permit ordinarily would have been
required for the critical step of CalTrans approval for a crosswalk).
DuBoux collaborates closely with people at Caltrans and stays in close touch with
them.
How did the Mani Brothers circumvent the Malibu Planning Department? DuBoux
heard that the Mani Brothers had an outstanding Coastal Commission violation
and that they settled with the Coastal Commission in an agreement which included,
in part, that the Coastal Commission would approve the crosswalk.
The preceding enabled the Mani Brothers to avoid going through Malibu’s Planning
Department. This all occurred within one year of the Mani Brothers approaching
the City regarding their project.
When Rob heard about the crosswalk, he called Caltrans and said, “What's going
on?!” A Caltrans representative told him that the Mani Brothers had obtained
Coastal Commission approval, and therefore Caltrans went ahead and issued the
permit.
This sequence of events was highly atypical. Typically, Malibu’s Coastal
Development Plan requires that the City issue a permit for any such thing. But,
the Mani Brothers were able to bypass Malibu and get approval of their crosswalk
from the Coastal Commission – it was very atypical. Does DuBoux know how they
were able to do this? DuBoux observed that the Manis are sophisticated developers.
Overall, development of the coastal zone is done by the Coastal Commission.
However, as of 2004, Malibu had a local Coastal Development Plan which was
approved by Caltrans. This ordinarily would require something like the crosswalk
at that location to have obtained a permit from the City, so this was very unusual.
Did anyone object? Probably the Planning Director at the time, Bonnie Blue,
objected to the Coastal Commission. However, DuBoux does not have a clear
recollection of what transpired.
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When DuBoux checked with Caltrans, Caltrans told him that they had to approve
the crosswalk because the Coastal Commission had already approved the crosswalk.
DuBoux would have assumed that the City's Planning Department would have
followed up to figure out how this could have occurred because it was very unusual
for a local coastal development plan to have been bypassed, as was done in this
case.
Richard Mollica was a planner then, and would probably have been involved in any
objection to the preceding.
Did what happened regarding the Malibu Beach Inn crosswalk stand in contrast to
a recent crosswalk? Yes. Regarding North Puerco Canyon, near Malibu Seafood.
Caltrans wanted a new crosswalk there. DuBoux demanded that Caltrans get
further feedback from the City. Caltrans did a public meeting and the public was
very angry about the potential for putting a crosswalk in the area. Caltrans went to
the Planning Department, specifically Bonnie Blue, and Caltrans staff told her it
was a “signing and stripping” plan, and she said, “You can't get an over the counter
permit” for that. DuBoux told them, “It’s not that simple, it's not just a signing and
stripping. You need a Coastal Development Permit because additional parking will
be required.”
DuBoux raised the issue with Caltrans staff, and noted how its staff had put the
construction out for bidding in the false belief that it did not need the proper
permits. He called Caltrans District 7's Director and said, “There is a problem Caltrans has not gotten the proper project approval or engaged the public
sufficiently!” The Caltrans District 7 Director then told his staff what had to be
done to go further. Specifically, to get the proper permits from Malibu City, and to
have public engagement on the issue.
The preceding contrasts greatly with the Mani Brothers crosswalk. The situations
are totally different. By the time that DuBoux heard about the Mani’s crosswalk,
the Coastal Commission had already approved the project and the Manis had
already obtained a permit from Caltrans, which completely circumvented the City.
DuBoux was shocked when he heard about the Mani Brothers crosswalk, but it had
already been approved by the Coastal Commission, which trumps Malibu City’s
authority. The Coastal Commission is the higher authority, and appeals of the
City’s Coastal Development Plan decisions go to the Coastal Commission. By the
time DuBoux had heard what was going on, it was too late.
The two crosswalk situations are entirely different.
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Regarding the Mani’s crosswalk, if the Manis had gone to the City, DuBoux guesses
that the City would not have approved the crosswalk, and that the Manis probably
knew this.
DuBoux has been developing an improved relationship with Caltrans, including
quarterly meetings and ongoing communications. He's is also working on improved
collaboration with them. The City gets a list of Caltrans projects and collaborates to
ensure they are compatible with the City's goals.
Conclusion: I invited DuBoux to share any additional information or concerns,
including in a follow up call, and expressed appreciation for his time.
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/ CONFIDENTIAL
TO: File
FROM:

DATE: July 17, 2021

Evan A. Jenness

RE: Interview of Malibu City Council Member Karen Farrer1

On July 17, 2021, George Newhouse and I interviewed City Council Member Karen
Farrer. The interview commenced after standard Upjohn admonitions with the
additional advisement that she is being interviewed as an individual, rather than in
her capacity as a co-supervisor of our investigation.
Summary: Farrer does not find the Wagner Affidavit credible. It was written by
Councilmember Bruce Silverstein, and his campaign is perceived to be doing the
bidding of anti-development activists, consisting of John Mazza and other members
of a group referred to by some as the “Whole Foods Crowd,” based on their vocal
opposition to that business. In Farrer’s opinion, these activists are so strongly
motivated by their agenda that they are persuaded by, and promote, things that are
not credible. Far from being corrupt, Farrer’s experience is that Malibu City Staff
operate lawfully and ethically. Silverstein ran a blatantly-Reva Feldman campaign
resulting in the City having to incur the expense of buying out the contract of a
professional who was, in Ferrer’s view, a good City manager. As to the assertion
that the search of Wagner’s house by the District Attorney’s office was a “pay back”
for opposing the extension of Feldman’s contract, Ferrer does not credit the claim.
Everyone knew Wagner did not live within Malibu, and it is implausible that the
raid on his home was retaliation for him voting against Feldman’s salary increase.
Background: Council Member Farrer is a 43-year resident of Malibu, commencing
with studying at UCLA. Before running and being elected to the City Council,
This memorandum is prepared by counsel pursuant to our
appointment as counsel for the City and contains the thoughts, reflections and other
comments (including questions) of counsel, and is prepared in anticipation of
possible litigation, and to enable counsel to provide legal advice to the City Council.
This memorandum is thus covered by and subject to Attorney Work-Product
protections, and is confidential.
1
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Farrer worked with local schools, and was involved in the efforts of the Malibu
school district to break away from the Santa Monica School District, which is a bad
deal for Malibu because the Malibu community pays disproportionately for the
benefits received. Council member Lou La Monte convinced Farrer to run for the
City Council. In what she described as one of her prior lives, Farrer was in the Ice
Capades chorus.
Farrer suggests that we speak with Lou La Monte and Laura Rosenthal, also a
former Council member.
Wagner Affidavit Allegations: Each material allegation in the affidavit is incorrect,
in Farrer’s view.
Ferrer did not find the allegations too surprising. These allegations have been
swirling around Malibu for the past few years. This started as soon as the law
enforcement raid on Jefferson Wagner’s home. Rumors that are alleged as facts in
the Affidavit started soon after the raid on Wagner’s home.
Farrer does not believe that Feldman (or some allies of hers) exacted payback on
Wagner for not voting for Feldman’s contract by having Wagner’s home raided by
law enforcement. Rather, everyone knew that Wagner lived outside the City of
Malibu. Farrer described this as an “open secret” in the city. She understood that
he owned a condo within Malibu, but it was rented out – he didn’t live there! He
lived in a home on Old Chimney Road (which burned down during the Woolsey fire).
That residence was outside City limits. Feldman has friends who lived near
Wagner in the area.
[Note: We did not advise Farrer that the DA has confirmed the accuracy of her view
that the reason for the raid was Wagner’s claimed residency. See also applicable
laws below. We also did not advise Farrer that the warrant had actually been
signed by the court on May 29, 2021 – two days before the search of Wagner’s home
and before Wagner’s vote on Feldman’s salary and contract extension].
Farrer met Feldman around 9/2018, the first time that Farrer ran for City Council.
She was elected two days before the Woolsey Fire erupted. The City was evacuated
and lost 400 homes, plus 200 more in unincorporated LA County adjacent to
Malibu.
Malibu was incorporated in 1991. Wagner’s home which burned down is in the
unincorporated LA County area, although it has a Malibu address. A former
Council member who served with Wagner, told Farrer the following when Wagner’s
home was raided: “I think [then DA] Jackie Lacey would like to show she also goes
after white men holding office who live outside their jurisdiction.”
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Farrer speculated that City personnel might have apprised authorities of Wagner’s
residency. It also may have been a former Council member who reported Wagner’s
residency to the authorities. There was a rumor when Wagner first ran that he had
used his store address as his residence to run for office. Wagner previously owned
the building in which his surf shop, Zuma Jay’s, is located, but subsequently it
might have been foreclosed upon.
When she learned Wagner was living outside Malibu, Farrer thought, “What’s up
with that?” Property ownership – owning the condo he didn’t live in – doesn’t
suffice for residency in Farrer’s view.
Notwithstanding the plausible grounds there could have been for the search of
Wagner’s home, rumors were spread about the potential reasons. Farrer stated
that it appears that online reporter CeCe Woods is obsessed with Wagner. Woods
and her ex-husband, Steve Woods, live in unincorporated Malibu, and took a
disliking to Feldman, and launched a very hostile campaign against her.
Feldman told Farrer that she has no idea why Woods disliked her. Feldman told
Farrer that one time there was a City Hall meeting organized by Santa Monica
College. Woods, who views herself a journalist, called Feldman and was furious,
demanding to know why she had not been invited. Feldman described her as
“apoplectic” at the perceived sleight. Feldman responded that she didn’t know
because she hadn’t called the meeting. This occurred before the Woolsey Fire.
Farrer also heard rumors that Wagner had sexually harassed Feldman, among
other women.
“Nextdoor” is the online publication of what Farrer views as a group of “conspiracy
theorists,” which is led by John Mazza. See the “Best of Nextdoor” on Twitter.
Councilmember Bruce Silverstein
Ferrer first became aware of Bruce Silverstein at the time of the Woolsey fire.
Arnold and Karen York own a Malibu home, which was lost in the Topanga fire.
They are members of Malibu’s Jewish Center. After the Woolsey fire, they started a
weekly community meeting – a support group for people who lost their homes.
Farrer attended the first two meetings. She thinks that’s where she first met
Silverstein. The Yorks advised attendees to meet with others who have the same
insurer to compare stories. Edison paid a large settlement regarding the Woolsey
fire. [Note: 2/1/21 media indicates SoCal Edison agreed to pay $2.2B for Woolsey
fire claims]. Silverstein started speaking at the Yorks’ meetings. He told Farrer he
was a “retired attorney,” and said that he represented York event attendees.
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See the Malibu Times article by the Yorks in which they criticize Silverstein.2
After a couple of meetings, Farrer stopped attending the Yorks’ meetings. Farrer
recalls that after the fire, Karen York wrote a piece saying that Silverstein had been
helpful. All seemed normal to Farrer at that time. But, Silverstein became very
extreme in his campaign for City Council. He did what Farrer described as an allout blitz, vocally attacking Feldman and accusing her of corruption. It was extreme
and completely crazy in Farrer’s view, paralleling those of an extreme national
politician.
Farrer believes that Silverstein agreed to assist a group of generally anti-City Hall
conspiracy theorists, consisting of John Mazza, Jae Flora Katz (aka JJ Katz or
Janet Katz), CeCe Woods, Sam Hall Kaplan, and Paul Taublieb, among others.
Farrer described them as radically anti-development oriented. They are commonly
referred to as the “Whole Foods Crowd” because of their vocal (unsuccessful)
opposition to the establishment of the store in Malibu.
As soon as Farrer saw Wagner’s Affidavit, she knew immediately that Silverstein
had written it – later, he admitted that he had drafted the Affidavit. Farrer
explained that she recognizes legal draftsmanship because she did some legal work
assisting an attorney at UCLA, and did paralegal work at a top LA law firm,
Munger, Tolles & Olson in 1981-83.
Former Malibu City Attorney Christi Hogin
The Wagner Affidavit claims that Wagner told Christi Hogin about an attempted
bribe, but Farrer rejects this assertion as “totally incredible.”
Farrer noted that Hogin’s retirement was unrelated to Wagner’s allegations. Hogin
was already planning to retire from the practice of law before the Affidavit was
created. Hogin had a long-running plan to retire which had nothing to do with
Silverstein or Wagner’s false claims of corruption. Hogin had told the Council she
was scaling back because her daughter, a lawyer, had a baby and she would be
assisting her daughter. The City Attorney at the time was Trevor Rusin (a BBK
attorney). Hogin’s last day was the day after Farrer was sworn in (along with
Silverstein, Grisante, Uhring and Pierson).

See, e.g., https://www.malibutimes.com/opinion/article_9479f13e-70eb-11eb-9decd35513b7b9f8.html (Bruce Silverstein, “Letter: Yellow Journalism About Green Gems” (2/17/21)), in
which Silverstein angrily responds to the York’s comments. Evinces substantial hostility.
2
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Former City Manager Reva Feldman, Bruce Silverstein’s Campaign for City
Council, and the Whole Foods Crowd
In Farrer’s opinion, Feldman was 100% ethical and above-board. The people who
dislike Feldman so intensely are just not credible – John Mazza, CeCe Woods and
the other conspiracy theorists.
During a Council meeting around election time, Farrer invited anyone with
evidence of corruption to contact her personally. No one did.
Silverstein ran a very negative, anti-Feldman campaign along with the purported
“Friends of Malibu” or “Preserve Malibu” people, who are conspiracy theorists in
Farrer’s view. Silverstein’s campaign was extremist.
When Farrer saw the accusations regarding Feldman and Villaraigosa’s halfbrother, and asked Feldman about it, Feldman denied it. Feldman said her
relationship with Villaraigosa’s half-brother had ended on bad terms, and she never
asked for any favor such as an endorsement from Villaraigosa.
Farrer believes that the Whole Food Crowd recruited Silverstein to do their bidding,
and that he was able to run his campaign 100% on social media because of the
pandemic. At the time, nobody knew about Silverstein’s professional issues arising
in Florida and Delaware.
Ozzie Selna (who was very wealthy, and is now deceased; the former owner of four
basketball teams) was another conspiracy theorist. He purportedly bankrolled
Mazza and his group.
Farrer’s 32-year-old son’s best friend is the son of Sam Hall Kaplan, an extremist
who strongly dislikes Farrer.
Has Farrer ever spoken with CeCe Woods and does she know what her agenda is?
They spoke once, at a local event when a friend of Farrer was sitting with Woods – a
candidates’ forum at Fred Segal, Malibu. A mutual friend had introduced them
previously, but Woods didn’t realize that they had already met.
There is a rumor that Woods has very unstable relationships with her ex-husband
and friends. She lives outside of Malibu, in Corral Canyon. She lived in a mobile
home in the City for a time, but that was it. She reportedly has a relationship of
some sort with the Sheriff, and on 6/24/21, Uhring and Silverstein met with the
Sheriff (see online photos).
Silverstein’s hostile campaign against Feldman was ridiculous in Farrer’s view. For
example, Silverstein re-posted Woods’ online content, including a photo-shopped
picture of Feldman’s head on another body. Farrer sees this as misogynistic.
Feldman was being harassed, and hired a lawyer and wanted her contract bought
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out. She is very decorated and qualified, and Farrer wanted her to stay because
she’s a heavyweight. Silverstein, Woods, et al, ran a very public and hostile
campaign to defame Feldman.
Farrer recommended that we talk to Miriam Woodrow, who runs HR for Malibu.3
The Council met in eight closed sessions over Reva’s demand that her contract be
bought out. Its votes are 3 (Council Members Pierson, Grisante, and Farrer) to 2
(Members Silverstein, Uhring) on most votes. Eventually they bought out Feldman.
Silverstein repeatedly said he would not stop his negative social media posts about
Feldman, and continuously claimed he was not harassing Feldman but rather
exercising his First Amendment rights. Feldman was being tortured by Silverstein
while her daughter was suffering from serious health issues. Feldman probably did
not want to leave her position, but was worn out from the hassle and abuse. All
because of Silverstein’s smear campaign, the City was losing productivity and
wasting time. Morale among City staff is at an all-time low. New City Attorney
John Cotti is a good guy but has a hard job in light of all these things.
City HR Head Miriam Woodrow was tasked to hire an investigator to evaluate
claims of Feldman’s attorney that Silverstein was harassing her. Evidently the
report has not yet been prepared. This is the firm: Leslie Ellis Investigations Law
Corporation,
. Tel.
(Sacramento).
John Mazza has unsuccessfully run for City Council three times. The Whole Foods
Crowd wants to take over the City. They hold extreme views, and are against
private property rights. They are aligned with some relatively disadvantaged people
who bought property in Malibu decades ago, and their slogan is, “It’s not the same
as it used to be, bro’.” They essentially want Malibu to be the way it was decades
ago, and resent what they perceive to be “new money” taking over Malibu.
The City Council form of government operates in Malibu. Malibu maintains
stringent controls over development. Malibu has 8,600 registered voters. The total
developable property is only 11,172 square feet, regardless of the size of a lot. Only
20% of a 1-acre lot can be developed. Malibu has very stringent development
policies.
Mazza and Uhring wanted to reduce the 20% development rule. Farrer alone voted
against this, which caused a near-riot because there were so were so many people at
the next Council meeting. Farrer even received hate mail.
We should talk to Hanz Letz – KBUU 99.1 local radio station.
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Miriam Woodrow HR Director,
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Mazza’s home evidently is replete with Code violations, yet he’s the first to accuse
others of similar issues, as part of his campaign.
Feldman was criticized for the handling of the Woolsey fire, but she could not
control the LAFD or LASD, or the fire of course.
We all need a training program on how City Government works, in order to improve
functioning. Additionally, see Western Cities Magazine – the cover story is about
bringing civility back to Malibu.
Farrer recalls speaking with City Attorney John Cotti about hiring a new City
Manager, and how they needed an interim City Manager. Many have turned down
the position because of their fear that Silverstein would do a smear campaign
against them, as he did with Feldman. Many even declined to be interim City
Manager. Steve McCleary was an outsider hired to be the Interim City Manager.
Mani Brothers Crosswalk: Farrer was not on the Council when it was installed.
Caltrans controls PCH. The Manis are sophisticated developers. They bought a
property that isn’t awesome – no pool or great beach. They wanted to put in a tiny
pool in part of their parking lot, but it would have been dangerous to have parking
at the Hertz lot across PCH without the crosswalk. Farrer does not know details or
the history of the issue.
Paragraph 28 of the Wagner Affidavit (Catch-all): Farrer’s experience is the
opposite of what Wagner describes. Specifically, she believes City personnel operate
very ethically.
Farrer says that Silverstein wants an investigation of favoritism by City staff
towards City officials. Farrer does not believe this occurs. She views the allegation
as a reflection of Malibu extremist Sam Hall Kaplan targeting Farrer. Farrer’s
daughter bought a burned out property that already had permits in place.
However, she suspects that Jay Flora and/or Silverstein mistakenly think her
daughter got permits fast-tracked after the Woolsey fire. This did not occur. Or,
maybe Kaplan is gunning for Farrer because of her own home development. The
extremist behavior is all so inexplicable in Farrer’s view.
Mikke Pierson and Wagner used to own a surf and skateboarding shop in Santa
Monica called ZJ Surf. But, it appears they had a falling out.
When Wagner was on the City Council, we voted against a “Strong Mayor” – i.e., a
permanent position, on payroll and elected. Wagner voted for that change. Farrer
has heard through the grapevine that Wagner is in financial straits, and speculates
that he probably wanted to be Mayor. She believes that he has some backers. The
Mayor has always been a rotation, but it became complicated when Silverstein was
rejected as Mayor (Paul Grisante now has the position).
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Silverstein’s and Uhring’s homes overlook City Hall and the development
surrounding it. They probably dislike the development for this reason. Silverstein
filed two Coastal Commission appeals. He lost one already (it related to a local City
public works project). The other one is still pending. It relates to a lot near City
Hall that Feldman would not let Edison use, so they used one nearby, which it
temporarily paved. Silverstein has challenged it because he sees it from his home.
He complained to the Coastal Commission that Feldman improperly permitted the
use of the lot. The matter is still pending.
Further Potential Investigation. Farrer advises we consider speaking with the
following:
Former Planning Director Bonnie Blue (now a Florida resident) –

;

Highlighted Council members who served with Jefferson Wagner in 2008-12 (see
also the attached chronology of City Council membership):
4/2008 – 4/2012 term:
Pamela Ulich - re-elected
John Sibert - elected
Jefferson Wagner - elected
Andy Stern & Sharon Barovsky remain on Council.
In 4/10, the following were elected and served with Wagner:
Lou La Monte - elected
Laura Rosenthal- elected
In 11/16, Wagner was elected again, serving with Skylar Peak, Rick Mullen, Lou
LaMonte and Laura Rosenthal.
We should also speak with Jeff Jennings – the current Planning Commissioner
head, and a past council member. Jennings drafted the local Coastal Act plan.
[Note: Jennings is a probate attorney ]
Conclusion: We invited Farrer to contact us again if she has further information or
thoughts she would like to share, and thanked her for her time.
Follow-up: In a follow-up phone call with Farrer on August 28, 2021, Ferrer stated
that she remains deeply perplexed about why Silverstein, and secondarily Wagner,
were so aggressively opposed and hostile to Feldman surrounding the preceding
Council election. She stated that she does not have evidence of it, but wondered if
they have been asked if they received remuneration in some matter for creating
and/or signing the Affidavit. I acknowledged we have not made that specific
inquiry, but confirmed that we have discussed with witnesses their potential
motives with respect to the preparation, timing and release of the Affidavit.
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We briefly spoke about “conspiracy theories” that seem to have taken hold among
some people in Malibu. She observed that since many of these theories are based on
rumors, not facts, they may be difficult to dispel. She noted that they make the City
Hall staff have much more difficult jobs than is necessary, and to spend time
needlessly, in her view. I confirmed our commitment to investigating and
illuminating relevant facts.
Contact Information:
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[Note regarding Councilmembers residency qualifications:
Elections Code Section 201 provides, “Unless otherwise specifically provided, no
person is eligible to be elected or appointed to an elective office unless that person is
a registered voter and otherwise qualified to vote for that office at the time that
nomination papers are issued to the person or at the time of the person’s
appointment.”
Election Code Section 349 provides, “(a) Residence for voting purposes means a
person's domicile. (b) The domicile of a person is that place in which his or her
habitation is fixed, wherein the person has the intention of remaining, and to
which, whenever he or she is absent, the person has the intention of returning. At a
given time, a person may have only one domicile. (c) The residence of a person is
that place in which the person's habitation is fixed for some period of time, but
wherein he or she does not have the intention of remaining. At a given time, a
person may have more than one residence.”
Government Code Section 36502 provides, “(a) A person is not eligible to hold office
as councilmember . . . unless he or she is at the time of assuming the office an
elector of the city, and was a registered voter of the city at the time nomination
papers are issued to the candidate . . . . If, during his or her term of office, he or she
moves his or her place of residence outside of the city limits or ceases to be an
elector of the city, his or her office shall immediately become vacant.”
Government Code Section 34882 provides, “A person is not eligible to hold office as
a member of a municipal legislative body unless he or she is otherwise qualified,
resides in the district and both resided in the geographical area making up the
district from which he or she is elected and was a registered voter of the city at the
time nomination papers are issued to the candidate as provided for in Section 10227
of the Elections Code.”]
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: May 27, 2021

Evan A. Jenness

RE: Interview of Former Malibu City Manager Reva Feldman (With Counsel, Therese
Cannata)1
On May 26, 2021, Co-Counsel George Newhouse (GBN) and I, both at Newhouse’s
offices, interviewed the former General Manager of the City of Malibu, Reva
Feldman via VTC. Also on the VTC was Feldman’s counsel, Therese Cannata.
GBN took the lead in questioning Reva Feldman.
GBN provided Upjohn advisements, and explained our position as special counsel
for the City of Malibu. Our mandate to investigate the allegations in the Wagner
Affidavit, and to report back to the City Council. We treat the information as
confidential, but do not control what the Council does with it after receiving it from
us. We advised her this was a voluntary interview. She said she is aware of our
role, and is willing to speak with us.
Feldman’s Background: BA in arts from UCLA. Began working for Malibu in 2005
as the admin services director and oversaw human resources, accounting, finance,
IT. It was basically a catchall position. Malibu is a small City. Feldman reported
to the City Manager, who initially was Katie Litkig, who was replaced by Thorson.
In 2009, Feldman became the Assistant City Manager, and in 2017 [2016?], she
became City manager. In 2016, she had a 3-year contract amended to be four years,
and to lapse in May, 2021.
What Feldman described as unpleasantness in the City of Malibu started after the
City Council election in November, 2020, when Bruce Silverstein was elected. His
campaign had been based on terminating City Attorney Christi Hogin and
This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

1

Feldman. Hogin announced in 12/2020 that she was retiring. Then, when
Silverstein was elected, Feldman commenced onboarding new Councilmembers – a
total of three. To Feldman’s surprise, Silverstein refused to speak with her, and
started a campaign of hostile emails to her. Things continued to decline from there.
Her attorney has the hostile emails, and has given them to the current City
Attorney, John Cotti.
Theresa Cannata stated that she sent all of it to John Cotti after having Feldman
gather all she had in a SharePoint – we should get them from Cotti, including the
many PRAs [Public Records Acts] demands sent to Feldman, and what Cannata
described as “cross-examination” of Feldman via email, which followed.
After Silverstein was elected, he demanded the same things as a City
Councilmember that he had demanded pre-election per the PRA. He then
commenced making parallel requests as PRAs and as a City Councilmember.
Did it perplex Feldman that Silverstein behaved that way during the campaign?
Yes! I didn’t really know him. He’d testified at Council hearings, and especially
after the Woolsey fire, when Silverstein began coming to City Council meetings and
complaining about things. I didn’t know him. At one point, I offered an olive
branch – reached out to him circa 2018 to meet with me regarding a Coastal
Division permit application that he was opposed to. We met and he said we’d “agree
to disagree.” That was my only real interaction with him before his election to the
Council.
During the Woolsey fire, I became the front person for the City. There was a large
Town Hall meeting that I led, and after that meeting, Silverstein sent a grateful
email to me. I thought we had no issues, and was then quite surprised to hear he
was attacking me during the campaign. I sent him an email asking him what was
up and he said he’d changed his views. He remained hostile from then onwards.
Those were our only pre-election interactions.
The Woolsey fire was a major disaster and caused a lot of City issues and angst in
the community. We are a contract City, and could only get sheriff and fire resources
through LA City, and those organizations’ provision of services to residents of
Malibu during the fire was not within my control. Because Malibu was the last City
to burn in the huge disaster, things went very wrong in Malibu. I was blamed,
though it was not within my purview. My role as City Manager was sending out
messages to update the community. But, there was power down, so often I couldn’t.
I got blamed for a lot of what went wrong with the community with the fire, but it
wasn’t within my purview to handle or fix the things.
GBN: Has Councilmember Silverstein ever made any threats to you? No, he’s
never threatened me personally. I’ve had only a single meeting with him. Since the
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election, he wouldn’t meet with me unless the meeting was agendized, and recorded.
I felt he could be trying to set me up. It should be a very trusting and cooperative
relationship between Councilmembers and the City Manager.
Therese Cannata noted that the advice of counsel caused Feldman to decline to
meet with Silverstein on his own terms (recorded) as of 1/2021.
GBN: Prior to your own counsel, did anyone advise you about how to deal with
Councilmember Silverstein? Yes – City Attorney Christi Hogin gave me a lot of
advice, and then I had conversations with John Cotti. I consulted with my network
of people, which was large. He bombarded me with PRRAs, and criticized me on his
Facebook and social media. I don’t use social media, so I heard about this from
others. Cannata has copies of those materials that were provided to me. I’m not on
social media, so I didn’t gather them myself.
In 2008-2012 was Jefferson Wagner’s first term, and 2016-2020 was second term. I
thought we had a good professional relationship. He crossed the line a few times in
interacting with me, and I reported it, e.g., the time he said “now I’m off the Council
I can kiss you all the time,” and commented on my appearance. I reported these
things to Jim Thorson, who was the City Manager at the time. He told me just to
ignore it.
Silverstein released Wagner’s Affidavit at a Council meeting, and it was news to
me. I’d never discussed the issues with Wagner.
There is a lot of information released to the press in Malibu, and not through the
City Council, but I typically only track official outlets. There are a lot of Malibu
media outlets. [Feldman identifies several]
GBN: How is information at Council meetings disseminated to the Council? I
recall that Silverstein held the Affidavit up and read parts of it – my recollection is
unclear. Before the meeting, Silverstein contacted a tech staff member at the City,
and wanted to be able to display the Affidavit to the Council at the Council meeting,
but didn’t want to share it prior to meeting. Staff came to me, and we have a
protocol that materials must be provided in advance. Silverstein got mad about
that.
Review of Wagner Affidavit:
GBN: Wagner claims attempted bribes regarding the City Hall project - did Wagner
ever report these earlier? NO, absolutely not. I was the lead City person on the
project. We put out bids and get proposals for every project. Any type of public
works – including these public works bids – MUST go to the lowest qualified bidder,
therefore bribery makes no sense. “Lowest qualified” is determined by the staff –
there’s a record of opening and then reviewing bids to make sure all the boxes are
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checked for what makes a bidder qualified. There is NO discretion by staff there at
all. All these mandated protocols were followed regarding the City Hall
development. There was NEVER an occasion when any staff or anyone else
complained that the protocols weren’t being followed. The only caveat was when
one contractor went bankrupt and the Bond Company took over and assigned a new
contractor. Even then, there was no discretionary element there. So, bribery makes
no sense.
GBN: So when Wagner alleges that the “understanding was that he’d get these
benefits in exchange for approving the vendor” - does it make sense? NO absolutely
not – it would go to the lowest bidder and if that vendor was unavailable, it would
go to the next lowest. I don’t know if Council would be able to deny on any legal
grounds, but it’s a very organized process mandating contracts go to the lowest
qualified bidder.
Nobody ever reported an attempted bribe to me and if they had, I would have
immediately reported it to Christi Hogin City attorney.
GBN: Wagner claims he reported it to the City Attorney at his store – if he’d done
that, would you expect she would have reported it to you?
I wasn’t City Manager at the time, but I would expect that she would have reported
it to him.
When he talks about a 2009 building purchased and remodel 2010-2011, Wagner’s
Affidavit is talking about events a decade earlier. If Wagner had reported it to
Hogin, and she told my boss at the time, he would have told me. It was our first
City Hall and a major project.
Malibu was first incorporated only in 2019.
My first contract was in 192_. In 5/2018 – my 3-year contract amended the contract
for four years. I absolutely enjoyed my job. I loved my job and raised my kids in
Malibu, they went to Malibu schools and I love the City.
In Malibu, there was always a constituency of what appeared to be “anti-City Hall
people,” and a “Preserve Malibu” constituency who want no development, no large
homes, no further retail, and who are opposed to various other types of
development, e.g., sidewalks. The reason Malibu was incorporated was to avoid LA
connecting our sewer system into Hyperion, which would have enabled major
development. Also, there has always been an imbalance between new people in
town – those who are famous, wealthy, and have expensive homes – with people
who have lived in the area for a much longer time. The issues stem from a political
group that Jefferson Wagner has always been associated with – originally termed
something else, but later named the “Preserve Malibu” group. CeCe Woods started
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a blog, and associates herself with Preserve Malibu. She started attacking City
Hall.
Preserve Malibu filed a lawsuit to stop the Cross Creek Mall’s further growth, but it
didn’t succeed in court.
City Hall was attacked because the Preserve Malibu group and blogger CeCe Woods
promoted false information about City Hall.
Feldman suspects that CeCe Woods wrote the “opposition research” that is cited in
Wagner’s Affidavit.
When Jay Wagner came back onto the City Council, I thought we’d be able to work
productively together, but it didn’t play out that way. I asked Wagner about [why I
was being attacked in the media]. Wagner told me that, “It’s just a girl thing - you
just got your job because you’re pretty – CeCe and Candace think that, so it’s just a
girl thing.” He’d earlier asked if I was single and said I was pretty – that was in
2018, prior to this. I had reported that to [HR?] at the time. I’d never spoken to
CeCe Woods. I had once crossed paths with her at City Hall, and she refused to
shake my hand; yet, her blog endlessly attacked me with falsehoods. After the “girl
thing” comment by Wagner, and his comments on my appearance, I told him it was
inappropriate, and to stop talking to me like that. After that, I declined to meet
with him alone because of his behavior. I wanted to take the high road and not
interact with him one-on-one. He said inappropriate things to me like he could
“kiss [me] today because I shaved.” I just tried to stay away from him.
GBN: Can you comment on the allegations in the Affidavit regarding Villaraigosa?
I know Villaraigosa personally. His half-brother and I dated for 9 years and the
relationship ended in 5/2012. I moved out and it was a very bad breakup and I had
no further contact with the family after that. I’ve run into him a couple of times in
professional settings, and at the airport. There is a photo of me and Villaraigosa,
which appears to have been taken at an event I attended with his half-brother.
Rick Mullin said Villaraigosa called Rick and and asked if he could count on Rick’s
support. Skyler Peak stated they received a similar call. But, there was NEVER
any discussion of me or my contract renewal, or anything inappropriate about the
calls.
We should ask John Cotti to find the minutes of the meeting where Skyler Peek and
Rick Mullins stated and recited the calls they had received from Villaraigosa
seeking his support.
I don’t even know how Villaraigosa would have known anything about what was
going with my contract, let along done anything to intervene. He doesn’t go above
and beyond for others as far as I know.
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GBN: [reads Wagner Affidavit reciting claims of a phone call from Villaraigosa
regarding contract renewal] - do you know if that call occurred or what was
discussed? Absolutely not – I’d be shocked if such a conversation were to have
occurred. Villaraigosa has a bad relationship with his half-brother (who Feldman
had dated) and we’d been out of touch for 6 years. We broke up on bad terms and
the family doesn’t like me. So, there is no way Villaraigosa would have made any
call to help me, even if he did know about my contract, which is implausible.
Skyler Peak and Rick Mullin acknowledged on the public record that Villaraigosa
contacted them about Villaraigosa’s run for mayor – NOT anything about me.
GBN: Wagner claims he was disturbed by Villaraigosa’s remarks – did you have any
communications with Wagner regarding your contact? No recall of that. Also,
Christi Hogin had a lot of boundaries regarding salaries, and it would have been
inappropriate for me to lobby any Councilmembers because salary is discussed by
the Council behind closed doors, and without me being present.
GBN: Did you know Jefferson Wagner was opposed to your contract renewal? I
knew he wasn’t my biggest fan because of the group he was allied with. It didn’t
upset me at all, however.
GBN: Did you speak with Councilmembers other than Wagner? I wouldn’t have
lobbied any Councilmember.
I thought Wagner’s claims about the call with Villaraigosa were a CeCe Woods
fabrication. Why does Feldman believe this? Because he was asked if he wanted to
make a report about it to law enforcement and attributed the claims to Woods.
Specifically, Sheriff’s Department Lieutenant Jen Sitoo, who was then at Lost Hills
and is now at the West Hollywood station, approached Wagner at some point after
the Woolsey Fire. Sitoo asked Wagner if he wanted to report any of the
improprieties that CeCe had previously told the Lieutenant that Jefferson knew
about (regarding City Hall). Wagner said to the lieutenant, “No, that’s all a CeCe
thing.” Thus, when Feldman read the allegations in the Affidavit about the alleged
call with Villaraigosa, it caused her to suspect Woods was involved.
Feldman has not been contacted by federal or state law enforcement regarding the
Villaraigosa claims that Wagner made.
During the morning of the search of Wagner’s home (which was at 6 am), a Lost
Hills Lieutenant told Feldman, “there was a search in your district” by law
enforcement. This was after a DA went to the Lost Hills station to get back-up help
from the Sheriff’s Department on the search of Wagner’s home. Feldman heard this
after the search was already underway. Feldman immediately called the City
Attorney (Hogin), and she directed me to call the City Clerk to see if there was a
search at City Hall, which there wasn’t. Hogin then explained to Feldman that if
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the City was involved in whatever the warrant related to, she would have assumed
law enforcement would have gone to City Hall too.
My relationship with Wagner wasn’t hostile. I also did all possible to maintain a
good relationship with him. He’s an explosives person, and licensed and known to
have many weapons. The Lost Hills Lieutenant told me they were asking for
backup from the Sheriffs because they knew he had so many weapons.
I do not know Jackie Lacey, and have never spoken with her.
It’s totally false that the search of Wagner’s home was in any way linked to my
salary increase. I didn’t even need Wagner’s vote for the approval of my salary
increase.
During the Woolsey fire, Wagner stayed to protect his home which is outside the
Malibu District. He lost his home and wound up in hospital, and another
Councilmember was on a mental health break. I was trying to correspond with
Candace Brown to get access to their condo and help get in touch with their
daughter. I was trying to help Candace get keys and access to the condo. At a press
conference, my phone rang and I gave my phone to Jim Royal to take Candace’s call
during the press conference. Jim then warned me that when Wagner was taken to
hospital during the fire, his M-1 machine guns were left in his driveway. Jim and I
went to Jefferson’s now-burned property and the guns were gone. This triggered a
24-hour panic to try to get the guns. The Lieutenant told me to go to the hospital
and ask Wagner where the guns were, and Wagner said his business partner had
them and I should find him and get the guns. The Sheriff’s Deputies found them at
a neighbor’s home. Wagner’s guns and firearms at his home were not an issue with
City Hall because the property is outside of Malibu.
You must have a residence inside a City to be a Councilmember, which was the
theory of why he was raided. During his first term, other Councilmembers had
complained about Wagner’s residence, and Wagner had claimed he lived at his
store. He also had a condo in Malibu that his daughter lived in.
GBN: Could you comment on the allegations regarding the Mani Brothers and the
crosswalk across PCH?
The Mani Brothers are commercial property owners in LA. In around 2015, they
bought a big hotel – 45 rooms – the Malibu Beach Inn, and a property across the
street that had been a Hertz property. When they bought the Inn, it had Coastal
Commission violations, e.g. a staircase to the beach that prior owner Geffen hadn’t
put in even though he was supposed to. The Mani Brothers negotiated a deal with
the Coastal Commission to install the stairway, and the agreement included a
Coastal Commission mandate to install a cross-walk to the Hertz property, and the
Department of Transportation has authority regarding anything on PCH and it
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does not need City of Malibu permission to do that. City staff could have discussed
the cross-walk, but was NOT required to do so, and it was not within Malibu’s
authority to approve or not approve it. Caltrans approved the cross-walk and never
needed or sought Malibu’s approval. We could have talked about it, but that’s all.
Feldman said that she would send us copy of contract with Coastal Commission
that mandates installation of the crosswalk. [Copy of this recorded document was
subsequently provided by Feldman. Paragraph 4.3 requires a crosswalk, and also
“remitting final crosswalk plans to the City of Malibu.”].
Feldman stated that she has no knowledge of bribes or inappropriate favors or
anything like that. I took my job obligations very seriously, and you go to jail if you
do things improperly. Malibu has been extremely well-run, there was never an
adverse audit finding during my running the City, and it has the highest bond
rating.
GBN: Does Feldman have any insights regarding the impetus for the allegations in
the Affidavit?
Immediately after I left City Hall, there were reports in the media that Wagner was
interested in being the next City Manager! Silverstein ran on a campaign to get rid
of me, and was promoting Wagner as the City manager. I found this especially
perplexing because Wagner doesn’t use email or a cell phone, which is critical for a
City Manager to do.
As the City Manager, about eight City Department heads reported to me –
Assistant City Manager Lisa Soghur who was with the City five years, City Clerk
Heather Glaser, who’s since left, Public Safety Manager Susan Duenas, Planning
Director Richard Mollica, Building Official Yolanda Bundy, Community Services
Director Jesse Bobbett, Public Works Director Rob Duboux. About 90 employees. I
tolerated no poor performance or bad behavior – anyone who engaged it was and
would have been dismissed in an appropriate way. There would be a full record of
it.
GBN: Any knowledge about potential or alleged corruption in Malibu? In my entire
16 years working for the City, the only thing I learned about was an attempted
bribe of a staff member who reported it. A planning staff member - around the start
of the Covid pandemic - told his supervisor that he’d gone on an inspection to
double-check a house against plan. A builder gave him an envelope, and back at the
office he opened it, and saw that it contained $500 in cash. He took it to his
supervisor ASAP and in tears. The supervisor called me and I called the Sheriff’s
Department and the deputies took possession of the cash and took a police report. I
assume that they would have followed up with the district attorney.
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GBN: Any reason to believe that any of the City staff members who reported to you
know anything about graft/bribes/kick-backs/other corruption? Absolutely not.
We’re professionals and friends. I’m very proud of the type of organization we ran.
In 2017, right when Wagner went back on the City Council, he brought up that he
was concerned that there was some sort of corruption in building inspections. This
was discussed during a closed City Council hearing [asked her not to relay details
since we have not been given authority to obtain information from closed sessions]
If there had been any reports to me of potential corruption, I would have
investigated it. We didn’t take those things lightly and did everything by the book.
We should speak with Lisa Soghur. [Done]
GBN: Do you know who drafted the Wagner Affidavit? I have heard through the
gossip grapevine that someone in the community pulled metadata from the
Affidavit that showed it was Silverstein who created it.
I never spoke with Silverstein after he said he wanted to record me. I last spoke
with Wagner before his last Council meeting 12/14/20, as part of my calls to each
Councilmember prior to the meetings, and particularly because Wagner had a hard
time logging in to the VTC.
Feldman believes Silverstein has an agenda but doesn’t know what it is. I know
nothing about him other than what I have read in the media.
I’ve been held in high regard by my peers and served on many foundations and
boards and for LA County. I was an award recipient in 2019, and selected as 1 in 10
for a very prestigious award and well-recognized. It is VERY disturbing to me to
have this kind of Affidavit on the record when it’s so false.
Cannata: You should look at the press conference in 12/20, which was reported in
Malibu Times, and also the recent Council meeting, where Silverstein
acknowledged writing the Affidavit. [EAJ, GBN were observing in real-time the
Council meeting]
GBN: Other matters you would like to bring to our attention?
Feldman: Steve Uhring was another Councilmember who was new, and he spoke
with me and my assistant many times. Uhring reviewed the City’s reserves, and
kept referring to the reserves as its “slush fund.” He kept asking what we were
investing in. I took him to be trying to see if we had appropriate protocols in place
regarding the use of the funds, which we did. But, he kept trying to find out where
the wiggle room was, and whether there was a way to get control of City funds,
which made me very uncomfortable. I was very upset by his use of the term “slush
fund” – it was very concerning to me because the implication was [that he wanted to
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have control of the City funds]. There’s now a committee with Mikke Pierson and
Uhring.
A 100-page diatribe is on Silverstein’s social media and in John Cotti’s possession.
Silverstein incorrectly believed he could put anything he wanted into City personnel
files, and he wanted to put it into Feldman’s personnel file. But, he was told he
couldn’t. He got mad and published it on his social media. No recall if he had
raised it at a Council meeting, but he first sent it to a HR manager, who brought it
to the City Attorney’s attention. There are many attacks against me on
Silverstein’s social media, including that he called me a fascist. I’m Jewish so this
is particularly offensive.
We expressed gratitude for Feldman and Cannata’s cooperation, and told them we
welcome any further information they wished to provide. They invited us to reach
out if we have further questions.
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MEMORANDUM
GB NEWHOUSE LAW CORP
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: October 1, 2021

FROM: George B. Newhouse, Jr.
RE: Interview with Janet Friesen
On June 24, 2021, G.B. Newhouse interviewed by telephone/witness Janet Friesen,
Residence
.,
, mobile number
. Ms.
Friesen called me and said that she did so at the request of John Mazza. .
The following memorandum is a summary of the conversation between me and the
witness. It is not a complete recitation, transcript or exact record of the interview.
The memorandum contains and reflects the thoughts, impressions and legal
analysis of counsel, and it therefore protected by the attorney work product
doctrine. 1
I explained to Friesen that nature of our investigation and that what we were
investigating was confidential. She asked to be treated as a Confidential Source
with respect to some of the information that she was willing to provide. I agreed
(with the authorization of City Council – that portion of the interview will be
deleted from this version of the interview.)
Friesen’s background is in business -- specifically in the music and entertainment
industry – only now she is a stay at home mom. Was previously married to former
City Councilman Skyler Peak with whom she has a six year old daughter. The
relationship ended in February 2019 – before that they were married and living
together. They had lived together as a couple since 2013.
[CONFIDENTIAL MATERIAL OMITTED AT WITNESS’ REQUEST]
1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.

Friesen stated that a DA’s investigator had contacted her, DA Investigator
Robinson. He contacted her at some point during Covid-19 in 2020 – after the
Wagner Affidavit was released. He came to her house and implied that it must be
“important” or he would not come out during the pandemic. She did not provide
details as to what was discussed with the investigator
Skyler was a member of SoHo Club, an expensive Club in Malibu. Its next to Nobu.
Robinson was asking me questions about it. He seemed to think that there was
some “deal” with the hotel about a parking that was not above board.
The investigator asked her something about Las Vegas chips but she had no
information about it.
[MORE CONFIDENTIAL INFORMATION DELETED]
Skyler is electrical contractor, operates as Peak Power Electric. [CONFIDENTIAL
INFORMATION DELETED]
When I asked Janet as to her awareness or knowledge of corruption in Malibu, she
disclaimed any direct knowledge -- not aware of any corruption, other than vague
theories subject to redaction herein as per her request for CS treatment. Friesen did
run Rick Mullen’s, Skyler’s and Jefferson’s campaigns. “I am very good at
promotion . . . and came up with some ads for the campaigns” she related.
What did Robinson say he was investigating? He was very interested in a private
club, SoHo House [22716 Pacific Coast Highway, Malibu, California] which
apparently has different levels of membership – Robinson hinted that there are
different levels of membership. He asked me how often Skyler went there. He did
not say why he was asking.
[MORE CONFIDENTIAL INFORMATION DELETED]
We discussed Skyler’s turn around vis a vis his support for/or opposition to Reva
Feldman as City Manager. Skyler campaigned against her – but after getting
elected, switched and then supported her. She in effect called Skyler a “turncoat
who turned his back on the environmental movement.” She found this odd and
disconcerting . . .They used to argue about it. Skyler could not explain his flip flop
on Reva.
Interview Ended.

MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: June 7, 2021

Evan A. Jenness

RE: Interview of Former Malibu City Clerk Heather Glaser – Via VTC1

This afternoon, George Newhouse and I interviewed former Malibu City Clerk,
Heather Glaser, via VTC. George led the interview.
Newhouse commenced by providing standard admonishments. He explained that
we have been engaged as special counsel, and charged with investigating the
Wagner affidavit. This meeting is both confidential and protected by the attorneyclient privilege, but the privilege is held by the City Council. We’ll report to the City
Council our findings and recommendations. We treat our interviews as
confidential, but the results of our investigation, including this conversation, could
be disclosed by the City. We don’t work for media or periodicals. We’re a neutral
factfinder and will report the facts back, and the City will then determine what
action, if any, it wants to take. We ask you to keep our discussion confidential, but
we can’t require that. We request the truth, of course. Please don’t assume we
know any answer already. Glaser expressed her understanding and agreement
with the terms of the interview.
Glaser’s background: Some college courses, has a Masters in Municipal Clerk
degree, and has worked in local governments since 2005. She has worked for the
Water District, City of Malibu, and now City of Mountain View, as the City Clerk.
Since 2005, has worked for Municipal governments. A lot of what she does as a
Municipal Clerk comes from “on the job” training.

1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
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Glaser’s employment by Malibu: Worked for City of Malibu since 2012 – almost 9
years. I was Deputy City Clerk for 4 years – previously, before rising to City Clerk,
a position that she held for the last 5 years of her employment in Malibu.
Hired by and reported to the Malibu City Manager, along with other Department
heads. She had an agreement with the City and it was renewed 2-3 times.
Promotions: I was the Deputy City Clerk until the City Clerk left. I was interim for
a few months, then appointed to the City Clerk position in approximately 2016.
Concluded her employment by Malibu on 4/9/2021. She left because City in
Mountain View was a new and better opportunity. Now, I have seven bosses.
Malibu has contracted for public works (police and fire departments), and here we
have our own police, fire and other public amenities directly, so the new position
broadens her experience. She implied that it had become difficult to work in
Malibu, so when the opportunity in Mountain View presented itself, she leaped at
the opportunity.
Education: Currently holds Master in Municipal Clerk (MMC) degree. Glaser
commented that it took her seven years to obtain MMC, including CLE and
working, in and out of school. “You learn the basics in school but get the real parts
of job by working on it.” She has become familiar with public records requests, the
Brown Act, the Elections Code – it all falls under my department. I read a lot, but
actually doing it is the most informative. Every election seems like the same thing
over and over again – but it actually always raises new issues to be handled.
Reporting structure in Malibu: Reported to the City Manager. Those reporting to
Glaser included the Deputy City Clerk and (from time to time) various interns in
the internship program, although their individual departments actually supervise
them. So, the Deputy City Clerk was the only person who really reported to me
while I was City Clerk. I had oversight for a lot of things, e.g., reviewing minutes of
Council meetings and preparing agendas of meetings to make sure everything read
the way they should. Nobody else reported to me.
Clerk’s duties and responsibilities in Malibu: City Clerk prepares all meeting
agendas. Handles all FPPC filings for whole City, and PRA requests to Malibu
(which got farmed out to other departments). Clerk is also responsible for running
elections, which occur every two years. Also, processing all legal documents – all
claims, subpoenas, etc. come through Clerk’s office.
Do contracts go through the City Clerk’s office? Most contracts are signed by the
City Clerk as an attestation – a formality.
What about requests for proposal (RFP) or bids with regard to city contracts? City
Clerk has only limited involvement with handling of city contracts. Any RFP issued
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for public works would have been handled by the Public Works Department.
Clerk’s office is involved in opening bids, which is more ceremonial than anything
else. But, most of the substantive analysis involved in reviewing proposed
agreements would be done by the Public Works Department. The lowest
responsible bidder must be selected for a contract, and the Planning Department
would have handled these tasks. The Public Works Director, Rob DuBoux, would be
the person to talk to with regard to practices and procedures.
Does the City Council have any discretion about which bidder to select – for
example in a significant contract involving city property? No – the City must select
lowest responsible bidder – this is all controlled by California law – the Public
Works Code.
How was your relationship with City Council in Malibu? It was fine. No issues.
Discussion of the Affidavit of Jefferson Wagner dated December 2020 – you’ve read
it? Yes. When did you first read it? She got a copy of the Affidavit on the day of
the December 20 Council meeting, but is unsure if she really read it until she sent
an email to outside counsel asking for proposals to investigate the Affidavit. The
actual document she probably saw not too long after the 12/20/2020 meeting when
Wagner referenced it. She believes the media had it, and that she read it later. She
had no advance notice that the Affidavit would be presented to the Council.
Was there any irregularity in how it was presented to the Council? The Clerk likes
to have all documents in advance of the meeting. It was an election meeting where
the City was seating new Council members, and Jefferson threw it out there as part
of his exiting remarks. She said that she wouldn’t expect to get anything from an
exiting Council member, so the document came as a surprise.
How did Wagner describe what was in the Affidavit at the meeting? I’d have to go
back and watch the meeting. Wagner had expressed some unhappiness with City
staff over the speed with which a few items came to Council, and I think it was kind
of a thing that bothered him. I was not entirely surprised he had a parting gift like
this.
Does the City Clerk conduct the actual election? Yes. Who counts the ballots? In
2015, the City Council voted to consolidate elections with LA County.
The election in 2016 was the first consolidated election, and that was when Wagner
was elected to his second term.
Does anyone at the City of Malibu verify the candidate’s eligibility to run? No. The
City Clerk’s Office checks on a candidate’s voter registration [checks notebook
behind her], describing the process as follows: “When someone wants to pull papers
we check to confirm if they are a registered voter of the City. When they file the
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nomination papers with signatures, they have to say where they reside, and they do
that under oath. But, there is no independent verification done. “We’re going on
the honor system, and the candidates are swearing under oath.”
Question: Wagner says in his Affidavit that while he was a City Council member,
he was the target of an attempted bribe solicitation regarding the City Hall
renovation [which occurred in Wagner’s first term] – do you have any knowledge of
this? Glaser shook her head “no,” and added, “That predated me. When the contract
for the City Hall renovation was in progress, I worked with Las Vergennes. By
October, 2012, when I started working for Malibu, City Hall was as it appears
today.” Lisa Pope was City Clerk when City Hall was being renovated.
Question: From the time you joined in 2012, until Wagner’s affidavit was rendered
in 2020, had you ever heard anything about any alleged bribery of Wagner or any
Council member? No. Glaser did not previously hear about Wagner’s allegations
regarding the City Hall remodel/attempted bribery.
Question: Did you hear any rumors or stories about “trips to Las Vegas, chips or
fruit baskets?” She shook her head: No. She again explained that “when Wagner
served his first term, I wasn’t with the City. I heard some interesting things about
him from before … so when he went to pull papers…..
Glaser was asked to explain what she had heard. “One person said he’d been
inappropriate with her, but otherwise he was a pretty nice guy to deal with.” When
we probed further, Glaser said that Reva Feldman had mentioned that “he’d been
inappropriate with her.” She added, I was kind of like . . . whatever – he was pretty
nice and what not. That’s what I was thinking when he pulled his papers.
Wagner seemed respectful at the time he ran for his second term. However, “over
the next 4 years, it was hard.” Glaser described how Wagner could be challenging
to deal with from the perspective of City Hall staff. He was on subcommittees
where he routinely wouldn’t show up. It was always like pulling teeth to get him to
file his FPPC disclosure forms. During public meetings, especially in person, he’d
make a showing of putting his cell phone in a bag to make a display of the fact that
he wasn’t texting during meetings.
Wagner was sometimes difficult to manage. He would want to go to dinner with a
quorum of the Council members before the meeting. “I called him on it.” He got
furious and demanded I call the City Attorney. When Glaser did so, the City
Attorney “backed me up and told him he could NOT hang out with a quorum of the
Council - this would be a possible Brown Act violation – regardless of how he felt
about it.”
Wagner would routinely bring up stuff in Council, things he’d never previously
raised with City staff, even when he’d had the opportunity to do so. He’d bash City
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Hall staff. He was very inconsistent. He’d make a showing of how proud he was in
following rules, but at other times he would not respect them. I got along with him,
although he didn’t always like what I said.
Glaser noted that over the years, Wagner would assert as a “fact” matters which
turned out not to be true at all.
Wagner never had an issue bringing anything to City Hall staff members’ attention,
but then he would bring up things by surprise in front of the Council.
Despite Wagner’s fairly frequent interaction with Glaser, “he NEVER mentioned
any attempted briber” to her.
We asked, “How was your relationship with the City Attorney?” Glaser said that
she had “a good relationship with Christi Hogin.” She added that Hogin never told
her that Wagner had reported an attempted bribe to her. “She never gave me any
papers supposedly from a corrupt vendor.” Or even mentioned that. “If that had
happened, I definitely would have remembered it.”
Do you know what Wagner’s goals were? Glaser said “no,” but speculated that “the
only thing that I can tie [the Wagner Affidavit] to was a dislike of Reva Feldman. I
only say that because when she would have her annual reviews, we’d supply her
with a lot of information as the department heads, so she could compile it for her
own review. Routinely, Jefferson Wagner was the only person who was critical of
the City Manager’s performance.”
As far as why he would chose to criticize Feldman, Glaser said that she didn’t
“really know what his ultimate motive was. Was it political, taking an opportunity
to be political – I really don’t know.”
Based on Wagner’s comments during Planning Commission appeals, Glaser
perceived that “he was not pro-development, but most City Council members are
not pro-development when you’re talking about a City that was incorporated to
avoid having a sewer system.”
Regarding the City Manager’s 2018 contract renewal discussions, we asked: when
did you hear it was coming up? Glaser replied that it was put on the agenda by the
City Attorney as a negotiating point for the Council, so I’d hear about it when Hogin
would say we need to do Reva’s review on “X date,” and then I would add it. She
expressed the belief that Feldman’s contract renewal date was around April because
it would have followed when she was appointed the first time in 2016. Her belief
was that it predated summer, but said she would have to check the 2018 Council
agendas – it’s in a closed session -- to see when the Planning Commission reviewed
Reva Feldman’s performance.
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When was Feldman’s performance reviewed before the 2018 renewal? It would
have been annually . . . around the anniversary of her contract date – “probably
April.” But the City Council can call a review any time and it will be placed on the
agenda. The review occurs in a closed Council session. Not recorded, but the City
Attorney would know details of what was discussed.
Glaser did not attend the closed sessions of the City Council.
In 2018, was there any discussion about whether the Council would support
Feldman’s contract extension? “From the outside looking in, it appeared everyone
was happy with Reva, except that Wagner was vocally unhappy with her. He would
say things critical of her in open Council meetings, “So, I would assume from that
he would not be supportive of her – he would be less than favorable towards her.”
We asked if she spoke with a DA investigator about Wagner’s residency before
Wagner’s home was searched. Yes. Glaser met several times at City Hall with a
DA investigator – tall African American man named Robinson. The first time she
met him was at City Hall, in early April 2018. “He met with me. He came in and
sat in my office, and was asking about how I ran elections. He asked to see
Jefferson’s candidate folder (each council member has one spanning their whole
election career). She let him look at that document, which is a public document. He
returned with some follow up questions. He came back a third time, and left his
card because I wasn’t there. He never called me back though I left him a voice
message.
Robinson asked ONLY to see Wagner’s candidate folder, not anyone else’s.
Robinson gave no indication about the reason for, or subject of his investigation. He
did not say what he was after, “but I could surmise from the questions he asked.”
Glaser said that she could tell it was a criminal investigation and knew from his
business card that he was in the Public Integrity Section of the DA’s office.
Robinson asked for a copy of Wagner’s nomination papers. Glaser said “no.” “I told
him the Elections Code said he could see it, but could not have a copy. I told him I
need someone other than you to waive that requirement.” He got the DA (a woman)
on the phone and she wasn’t happy. Malibu City Attorney Christi Hogin then spoke
with the DA (not Robinson). Hogin was looped in because I called her, and said this
guy from the DA’s office wants to have a copy and I can’t give it to him. Hogin said
I’ll contact the DA and see if this needs to happen and then you can get back to him.
When Robinson made an appointment to return, Hogin told me she’d spoken with
the DA and I could give him a copy of Wagner’s candidacy file. He returned and
obtained a copy. Glaser is unsure if he presented any formal letter. If there were a
letter from the DA’s office, it would be in his folder. That said, Glaser was “not sure
I was presented with any letter.”
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Robinson never spoke to her about any other candidates. She wasn’t there the third
time he returned.
Glaser did not tell Jefferson Wagner about Robinson’s visit, or the subject of his
inquiry. When asked who at City Hall might have known, she responded: “My
deputy knew because she sits outside my office; the City Hall receptionist would
know; and Christi Hogin knew.”
Glaser said that she is not aware of Robinson speaking with anyone else at City
Hall, but the first counter you see when you walk in is the Planning counter, so
people who walk in often go over there and start talking there before they come to
the City Hall reception area. I was the only person that had a detailed conversation
with him as far as I know.
Glaser added that she had received some calls in early 2016 about Wagner’s
residency. She explained that during the campaign period for the 2016 election, she
fielded phone calls from unidentified community members who expressed concern,
and asked who they would talk to at City Hall if they were “aware that a candidate
did not live where they said they lived.” These were anonymous calls.
When are candidates public? Glaser responded: “As soon as the nomination period
closes and I let the council and City staff and media know.”
Could you further describe the calls from community members? Wagner wasn’t
always mentioned by the callers – they would just ask who they would speak with
at City Hall generally. One to two people, however, mentioned Wagner specifically.
This was closer to 2016 – after the nomination period closed, but before the actual
election. I told them to call the DA.
[Note: the Deputy DA we spoke with in Court (David Barkhurst) at the hearing on
our motion to unseal the search warrant affidavit confirmed that the DA’s file was
opened in 2016, which is also evident from the case number on the file.]
We asked whether she told Reva Feldman about calls from the community
members. Glaser said: “I may have . . . my relationship is an awkward position
between me, as City Clerk, and the City Manager – most of what I do is totally
unrelated to the City Manager. I’m delegated responsibilities by the Code. As a
general rule, Feldman would have had nothing to do with an election. The City
Attorney would because the City Attorney interprets Code sections that are more
vague than I prefer. I generally wouldn’t have spoken with Feldman about an
election, or something like these phone calls.
Glaser heard about the raid on Wagner’s home after the fact, and probably heard
through the news media – The Malibu Times or social media forwarded to her.
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Did Wagner ever say the raid was in retaliation for voting against Feldman’s salary
increase? No – Wagner never said that to Glaser. In Glaser’s opinion, Wagner
would have said so in public if he thought it was retaliatory.
Glaser has never received a call from Villaraigosa.
When asked if she ever heard that Villaraigosa called any Council members
regarding support of Feldman’s contract, Glaser remarked: “I’ve heard that from
nobody except Wagner.”
We understand that two other Council members were alleged by Wagner to have
spoken with Villaraigosa – do you have any knowledge of that? Glaser responded:
“Never heard about those contacts.”
Asked whether she was surprised by Wagner’s affidavit, Glaser responded: “I
already knew about the raid, but Robinson never told me anything – he was very
tight-lipped. He asked who validates where candidates say they live, and I told him
nobody validates – “it’s an honor system because a candidate signs under oath.”
She found it “unsurprising” that Wagner would blame the raid on Feldman,
however.
In an open Council session, she recalls Wagner claiming Villaraigosa got in touch
with him to sway him on that vote. Except for Wagner’s statement, Glaser did not
recall any other Council members reporting any similar attempts to sway them.
Did Wagner disclose in a Council meeting that Villaraigosa called him to make sure
we were “all good with Reva’s contract?” He alleged that in open session.
Do you recall Rick Mullin and Skyler Peak saying they were contacted by
Villaraigosa? No.
Wagner alleges he’s been told City Hall staff have received benefits over the years –
do you have any knowledge of that? Glaser shook her head in the negative, stating,
“I’ve never received any benefit or heard about a member of the City Hall staff
being given incentives to take action,” with one exception. One involving a building
inspector. A new environmental official, Yolanda Bundy, came in after the fire in
2019, when the prior environmental sustainability director retired (he was a longserving official). She inherited his staff…. Glaser claimed to have “a hazy recall
and I wasn’t directly involved” . . . but Bundy discovered there was a building
inspector, whose name Glaser does not recall, who had been behaving dishonestly
and he was terminated around 2020. Glaser didn’t know the details of what he had
done, but it was something “not kosher,” and the City took action as soon as the new
environmental official learned about it. According to Glaser, “That’s the ONLY
thing regarding City Hall staff and impropriety that I know about.”
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Glaser says that Assistant City Manager, Lisa Soghur, would know about
communicating with City Attorney Hogin or someone else at BBK regarding that
situation. Yolanda Bundy was the building official who discovered wrongdoing and
took steps to remediate it.
Did anyone outside City Hall complain about this dishonest building inspector?
Nobody outside complained to her about it.
The only other thing Glaser has direct knowledge of relates to a planner who had
just had a child and was out at a site. A developer or someone affiliated with the
development handed him a package and said, “It’s a present for your new kid.” The
employee did not open the envelope right away, but when he got to City Hall, he
opened it and found money inside. He reported it to his boss, then the City
Attorney, who promptly reported it to the local law enforcement.
Those are only two things Glaser has heard about. The planner didn’t open the
package until he got back to City Hall. Glaser heard about this when discussing
personnel issues with a City Hall assistant.
Wagner says he’s heard of code violations being deliberately overlooked or
developers being told in advance of surprise inspections – have you heard of
anything like that? “No. I’ve never heard of that occurring.”
The City would have videos of past specific council meetings – you can request those
from the City Clerk’s office.
Glaser recommends that we reach out to former sustainability director Craig
George – we should talk to him because he was the person inspectors report to, so
he’d know about the City Hall renovation project, which transpired during Wagner’s
first term and half of second term. If he heard things about any problematic
inspector, he would have handled the matter.
Wagner would have reported to Jim Thorsen, the City Manager at the time, if any
complaint was on his agenda regarding any inspector. Last I heard, Thorsen works
in Colorado, although I don’t know if he’s still there. He had interviewed for the
interim City Manager position, but left when he didn’t get it. Feldman hired me; I
didn’t work for Thorsen so I interacted with him very little.
How was your relationship with Wagner? Glaser responded, “Fine. But, Wagner
had issues – he didn’t read his email. Candace Brown did that for him,” and Glaser
could never tell who was writing emails from him. Sometimes Candace signed them
in her name. It was like having two City Council members instead of one. I spoke
with City Attorney Christi Hogin about it and she said, “But what are we going to
do?”

9

Also, Wagner used to call his shop, Zuma Jay’s, the “Second City Hall” – he referred
to it that way whenever he contacted Glaser. He said nothing happened at City
Hall, only at the Second City Hall.
Glaser repeated that Wagner had problems complying with the Brown Act – which
precludes a quorum or more of the City Council from meeting to discuss City
business other than in public; two members meeting was okay, unless they were
serial meetings and involved relaying communications.
Mullin and Wagner pulled papers at the same time, and both were critical of City
Hall. But, it turned out that Mullin was much easier to work with and was more
respectful of City staff.
We expressed our gratitude for Glaser’s time, and invited her to call us if she had
any further information to share.
Contact information:
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/ CONFIDENTIAL
TO: File
FROM:

DATE: July 16, 2021

Evan A. Jenness

RE: Interview of Malibu City Mayor and Council Member Paul Grisanti1

On July 16, 2021, Evan Jenness and George Newhouse interviewed Malibu Mayor
and Councilmember Paul Grisanti. The interview commenced after standard
Upjohn admonitions.
Background: Mayor Grisanti has been a real estate broker in Malibu for 39 years.
For 16 years, he was on the Public Works Commission. He also served on the
General Task Force [?] for a year. He has served on the City Council since December
2020. Grisanti unsuccessfully ran for City Council twice before he was successfully
elected. The first time was in 1989. The second time he was a victim of a dirty tricks
campaign, and the third time led to his successful election. This was achieved after
he had served on the Public Works Committee for 16 years, and attended many City
meetings. He stated that he has always kept abreast of City events and was often a
gadfly at City Council meetings.
Following the Woolsey Fire, Mayor Grisanti wrote 72 articles for The Malibu Times
newspaper about what a debacle the City's handling of the fire was.
Regarding Jefferson Wagner’s Affidavit: Mayor Grisanti first learned about the
allegations at the City Council meeting [held via VTC, because of the pandemic]
when he was installed as Mayor. Councilmember Bruce Silverstein had made an
online “proclamation,” about some “affidavit,” but that was all he recalls hearing in
advance.
This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1
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From Grisanti’s perspective, Wagner made his Affidavit public as a “kick in the
teeth” to the Council when he was rotating off it. It took Mayor Grisanti a while to
actually get a hard copy of it.
Grisanti is very distressed that Wagner did what he did in releasing the Affidavit
on his way out the door in serving on the Commission. Grisanti stated that Wagner
should have made public the attempted bribe 10 years ago when it occurred, if it
occurred. He does not believe Wagner's allegations.
Grisanti has known Wagner for 39 years. They met in 1978, through mutual
friends, and have known each other ever since.
Regarding the Affidavit, when Grisanti first read it, he thought it was “extremely
thin, in contrast to what Wagner had said at the City Council meeting.” The
allegations also seemed highly implausible, based on Grisanti’s experience.
In Grisanti’s view, the affidavit is extremely thin because (1) Wagner would recall
the names of anyone who had tried to bribe him, and Wagner says he does not recall
who this person was; and (2) Grisanti does not think it is true that Reva Feldman is
the person who caused the law enforcement search of Wagner's home.
In light of his view, does Grisanti think that Wagner’s affidavit constitutes perjury?
According to Grisanti, everyone in town knew that Wagner did not live in Malibu.
Wagner knows this also. The final time that Wagner ran for City Council, he
claimed that he had a cot in the back of his shop, Zuma Jay’s, which constituted his
“residence.” [Grisanti expressed incredulity]
According to Grisanti, apparently John Mazza told Wagner that if he was
“intending” to live in Malibu, it was sufficient to run as a candidate.
Wagner's residence, and its location outside of Malibu, was common knowledge.
Regarding the reasons for the search, Grisanti is aware that Wagner is an
armaments guy, and had built a basement in his home that is approved for storing
armaments. Grisanti previously thought the search might have been a result of the
ATF investigating Wagner.
Regarding Wagner's allegations of an attempted bribe regarding the City Hall
renovation, Grisanti never previously heard this claim until Wagner publicized the
Affidavit.
Wagner’s allegations regarding an attempted bribe make no sense because a City
project is required by law to go to the lowest qualified bidder.
What about Wagner’s allegations about former City Attorney Christi Hogan?
Grisanti does not credit them. In his view, Hogin was an excellent City attorney
and gave very good service to the City. There was one prior occasion when she was
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fired because a faction of renegades came to the City Council and voted her out.
But, a new Council had to clean up the mess created by the renegades, and they
brought Christi Hogan back to help do it.
Where Wagner claims he told Hogan about the alleged attempted bribe, does Mayor
Grisanti view that as credible? Answer: “No, I do not believe it.” Mayor Grisanti
personally asked Hogan about it, and she denied ever going into Wagner’s shop.
[Note: Hogan told us that she recalls once going into Zuma Jay’s].
Bert Ross is a client of Grisanti regarding real estate investments. He had served
as a very young mayor in Fort Lee, NJ. The mob tried to bribe him, he reported it,
and he got wired by the FBI. Many people were convicted. This stands in contrast
to anything that's ever occurred in Malibu.
Grisanti heard John Mazza’s claim that Wagner previously told him about the
attempted bribe, but it's all new to Grisanti. Mazza has often said things to
Grisanti that have turned out to be incorrect. This has caused issues. Mazza once
put together a referendum and told Grisanti about it. Grisanti told his attorneys
about it, and they said it was unconstitutional. Mazza refused to believe it. Mazza
has a low regard for the truth, in Grisanti’s experience. Therefore, Grisanti has a
low opinion of Mazza’s integrity. Mazza also is not a model of logic.
Malibu has a rule that you cannot develop more than 20% of your property lot. A
property owner will have to subdivide and obtain permits for that if you want to
develop more than that percentage of your lot. Mazza is among those who believe
they are the “saviors of Malibu,” and that it should not be developed further. Mazza
and these others have what Grisanti views as an obnoxious anti-development
agenda. Kraig Hill is among them, and is friends with Mazza. Note that Hill was
previously thrown off of the Planning Commission, although he is on it again. Hill
was a disaster serving on that Commission, in Grisanti’s opinion.
The 3 to 2 split on the City Council presently is replicated on the Planning
Commission. Grisanti has appointed Dennis Robert Smith to the Planning
Commission. Each Council member appoints one member. Smith is a licensed
grading contractor who has attended many prior meetings and fully understands
the process.
Regarding Wagner's Malibu Beach Inn Crosswalk Allegations: When the Malibu
Beach Inn changed hands, the Coastal Commission got the Mani Brothers to change
their beach access, and the Coastal Commission tacked the crosswalk onto that
agreement. The Mani Brothers wanted it also because they wanted access to the
Hertz lot on the East side of PCH, just south of the Inn. But, they lost the potential
benefit of that when the City recently ruled against their project by denying a
permit to put a parking lot in the Hertz space. It's very dangerous for traffic to
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have a parking lot across the street from the Inn, so the City refused to permit the
Hertz lot for that purpose.
Grisanti does not believe that the City Hall did anything improper for the Manis, or
any favors for them. When he heard about the crosswalk, Grisanti was totally
surprised. The Mani Brothers are sophisticated real estate investors and he believes
they cut a deal with the Coastal Commission. Caltrans accepted the Coastal
Commission's findings, and therefore granted the crosswalk permit without debate.
However, Grisanti has seen nothing that makes him think that Wagner's claim of
corruption is credible.
Regarding Paragraph 28 of the Wagner affidavit [the catchall alleging Wagner has
heard about various acts of corruption over the years]: Grisanti does not believe it.
He has never heard of anyone being in position to get a permit ahead of someone
else because of special favoritism. He believes some former City employees have
even “exited” City Hall quite quickly as a consequence of strict enforcement of the
rules. Probably some inspectors had departed their jobs quickly because they were
caught not being diligent. Grisanti intimated that some may have been fired for
impropriety, but when queried further, Grisanti indicated that he would not go so
far as to say he personally has knowledge of that.
Grisanti has always told his clients not to do anything stupid in the permit process
because it won't work in Malibu, and Malibu City staff will forever view the person
as someone who tried to cheat.
Does Grisanti know of any corruption or dishonesty by Malibu City employees?
Over the years, there have been a couple of dirty inspections – inspections
conducted by dishonest inspectors -- but that's it.
Based on Mayor Grisanti's personal knowledge, and experience for decades, there is
no backdoor to getting favors from City Hall staff. He has done many, many real
estate transactions in the City, and he would know if there was any backdoor to
permits at City Hall.
Is there any reason to believe that there have ever been bribes or improper
incentives regarding City Hall staff? Grisanti has heard of only a single story of an
inspector, who turned white when he saw money in an envelope given to him by
someone. He immediately went to his supervisor. [Note: many witnesses have sited
this as the single incident when asked about knowledge of corruption in Malibu]
The other matters Grisanti knows about are all historical. Three of these historical
events are: (1) Several decades ago, Dean Dana, who sat on the Board of
Supervisors for the area that includes Malibu, had an assistant who was known as
the “bagman.” Dana got voted out; (2) Also in the distant past, when Grisanti got to
Malibu in 1978, there was a man in the Building & Safety Department who
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excessively permitted in exchange for payments or something like that.
Consequently, the Coastal Commission issued permits to many buildings with
soaring interior spaces, which led to excessive interior footage. This caused many
problems with rebuilding after the Woolsey Fire because people thought they could
build greater interior square footage than the City would in fact allow. Grisanti ran
the Building & Safety Department prior to Malibu's incorporation, and it was
during that time that this came to light; (3) Another historical matter is that there
was some guy at LA County offices who would give people permits regarding illegal
subdivisions in exchange for money. Again, this is historical.
Malibu became a City to have control of its real estate, and the first thing it did was
stop subdivisions from moving forward. Before Malibu's Cityhood, the County plan
provided excessive subdivisions of the Malibu Hills. Now there are minimal condo
developments and subdivisions.
Any knowledge of recent corruption? No. Grisanti has never, in his decades in
Malibu, had the City staff do any special favors for him, or heard about the City
doing that for everyone else. Everybody knows how long it takes get permitted.
Eighteen months at the very lowest end. If there was any back door to expedited
permitting, Grisanti is certain that he would know about it.
Outsiders come into Malibu thinking that they can bring in their outside architects
and get their very large projects done. Grisanti tells them they won’t succeed
because they don't know the Code. There are no bribes or padded envelopes going on
as far as Grisante knows. The issues arise when outsiders don't know the local code,
and get frustrated because they can't figure it out.
John Mazza has a radical anti-development agenda and thinks all development is a
product of a special favor. Mazza and Wagner are good friends, and Wagner also is
aggressively anti-development.
Other: We should speak with Norm Hanie. He is a local developer and a licensed
engineer. He knows how honest the City of Malibu is. He also knows the
challenges of the City permitting process. Mazza [?] recently tried to stop a short
term hotel/rental project he was doing.
Conclusion: We invited Mayor Grisanti to contact us if he has further information
or thoughts he would like to share, and thanked him for his time.
Contact Information:
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MEMORANDUM
GB NEWHOUSE LAW CORP
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: October 7, 2021

FROM: George B. Newhouse, Jr.
RE: Review of Materials/Emails with Kraig Hill1
On or about July 12, 2021, G.B. Newhouse exchanged emails with Kraig Hill, a
Malibu Planning Commissioner and resident, regarding what Mr. Hill labeled a
“possible pattern of illegal conduct with Malibu City Hall.” I summarize our
analysis of the exchange here, and attach the emails from Mr. Hill to this
memorandum.
We determined that Mr. Hill’s reports did not merit a follow-up interview because
nothing described in them fairly suggests potentially corrupt conduct within City
Hall, or even approaches that low threshold. Hill also did not request to be
interviewed.
On July 11, 2021, Mr. Hill sent us an email stating: that he had been contacted by
the Los Angeles County DA about what he knew “about a few incidents.” He
submitted a copy his statement to us. In doing so he acknowledged that only
“Incident Nos. 3 and 4 may be of interest to you,” insofar as the first two incidents
“likely occurred too far in the past to do anything about now.”
Basically, Hill describes a dispute he has with a local developer, Reid Breitman,
who he states has been trying to develop a tract of land near or adjacent to Mr.
Hill’s residence in the Malibu Hills.
As described by Hill, he (and his co-residents) believe that Breitman has obtained
permits for persons to obtain access to his private road for purposes of “seeking to
develop four or more megamansions in a wilderness area beyond my neighborhood,”
parcels which would require an easement over a private road that Hill and his co1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.

residents say they own or control. According to Hill, for years, Hill and Breitman
have quarreled over Breitman’s entitlement to an easement over the private road,
and in 2015, the City Council ordered Breitman to settle the question about his
legal easement over the property. When attempts to “settle” the matter amicably
failed, Hill alleges as follows:
Instead, in the Summer of 2018, without any notice, Mr. Breitman’ s contractors
spray-painted multi-colored graffiti all over our 1/2-mile private road, including
the several hundred feet of roadway that crosses my own property. The
markings turned out to be “survey markings” delineating the location of all
utilities, which Mr. Breitman was mapping for purposes of widening our private
road from 10 ft. to the 20 ft., as is required by the Fire Code for accesses to
*new* houses. For years we owners have unanimously argued that we don’t
need or want our rustic road widened. When I contacted City planning staff (it
would have been either Bonnie Blue, Richard Mollica or Adrian Fernandez),
they told me that they were allowing Mr. Breitman to proceed under the
assumption that he had easement – despite the Council’s prior order that he
first have the matter legally determined. When I challenged staff’s authority to
make this unilateral determination, they more or less shrugged.
Subsequently, I discovered a line item in the City’s Warrant Register (the list of
invoices paid out by the City) labeled, “Kraig Hill Easement Issue $900” (I may
be slightly off on the dollar amount, but can’t now double-check because the
2018 warrants are no longer available online). In a City Council meeting, in
December 2018 I believe, I challenged the City’s authority to make any
decisions about easement, having previously ordered that the matter must be
settled or adjudicated. Not only did they not have the authority to make that
unilateral decision, $900 would likely have covered a title search on only my
own property and perhaps a few others, whereas my neighbors have many
parcels over which Breitman would not have easement. As I had clearly
uncovered some illegal activity, City Attorney Christy Hogin interrupted my
allotted speaking time to publicly swear that she had nothing to do with the line
item – despite having been the only one at the City at that time arguably
qualified to make any sort of legal decisions.
At the time, I figured that the perpetrator might have been Planning Director
Bonnie Blue or City Manager Reva Feldman. But I didn’t investigate further
because: (A) the graffiti damage had already been done; (B) our neighborhood
could take legal action if Breitman tried anything more; and (C) I was about to
start my term as planning commissioner, and (D) the Woolsey Fire had just hit,
and I was preoccupied with helping the Malibu Community to recover.
In short, someone within the City made the unilateral decision to: (A)
spend $900 of City funds on research in support of (B) a decision that
they were not legally permitted to make, in order to (C) give color of
authority to a developer to spraypaint “graffiti” all over and beside the
road on my own property and that of my neighbors.

In retrospect, when I mentioned that incident to Jefferson Wagner recently and
noted that I still didn’t know who the City “insider” had been, he suggested that
it could have been the Senior Permit Services Technician at the Building
Counter in City Hall, Marianne Riggins. That now sounds plausible to me, in
light of Incident No. 4 (below), plus the well-known fact that she has a longtime
“cozy” relationship with property developers, including disreputable ones such
as Norman Haynie, Breitman’s expediter at the time of Incident No. 3, and Don
Schmitz, his expediter at the time of Incident No. 4. (I affirmatively have
witnessed both men lie directly to Council and/or the Planning Commission in
public hearings, about diverse matters. They are “hired guns,” and will say most
anything their clients want them to say.)

Incident No. 4 involves a continuation of this dispute in June, 2021. Hill states:
For four working days beginning this past June 10th, 2021, Mr. Breitman’s work crew,
under the direction of his current expediter Don Schmitz, dug approximately a dozen
“test pits” alongside our private road, on the private property of six or eight of us
owners, including three pits on my own property. The pits, 3-4 feet in diameter and
5-6 feet deep were intended for some unspecified engineering purpose, as though
Mr. Breitman intends to imminently widen our road, over our unanimous objections.
Several neighbors called the Sheriff on the grounds that the crews were
trespassing and vandalizing our private property. When the Sheriff appeared,
Mr. Schmitz waved in his face a piece of paper purporting to be a “permit.” One
of my neighbors noticed that the paper was merely an application for a permit,
without any stamp, signature or other indicia that it was actually approved by
the City. When the neighbor pointed that out, Mr. Schmitz said (I’m
paraphrasing), “Yes, it’s a valid permit, just call Marianne Riggins at the Permit
Desk to confirm it.” The neighbor did call, and Marianne Riggins did purport to
“confirm” it’s validity. On that basis, the Sheriff let the work proceed and
departed. (Had I been present, I would have reminded neighbors that there was
no legal basis upon which any permit could be issued without the easement
question having first been affirmatively settled.)
To whatever the extent of her complicity, there is no doubt that Ms. Riggins
perpetrated and/or facilitated a fraud upon me and my neighbors. She and the
City aided and abetted the trespass and vandalism of our private property. She
did it to benefit Reid Breitman and his expediter Don Schmitz.

Hill’s complaint, leaving aside the merits of the dispute between Hill and developer
Breitman, does not evidence corruption in City Hall in the slightest. It clearly
stems from a legal dispute between two private parties that does not, and should
not, involve either the criminal process or even necessarily City Hall. We see no
further need to inquire into this.

Any complaint that Hill may wish to raise with regard to the allegedly improper
issuance of the permit, he can either (1) raise it internally with City Hall, or (2) seek
judicial review. What was related by Hill, however, is clearly outside the scope of
our mandate. We have no doubt the District Attorney is not pursuing this
complaint.
See attached emails.

From:
To:
Cc:
Subject:
Date:

K Hill
George B. Newhouse, Jr.
evan@jennesslaw.com
Re: Possible pattern of illegal conduct within Malibu City Hall
Monday, July 12, 2021 2:06:30 PM

Gentlemen,
Answering your questions, in a conversation with Jefferson Wagner about my recent “Incident
No. 4” below, he mentioned that DA’s Investigator Arthur Choi already had on his plate my
“Incident No. 3,” and that he would want to hear from me. I actually made the first contact,
asking whether he wanted anything from me. He already knew who I was. At his request, I
briefly outlined my experiences. He then asked me to write it up, in as much detail as I could
manage, and email it in.
I notice that I wrote below, “I was contacted by…” Though not strictly accurate, it felt and
feels that way, insofar as Mr. Wagner said that Mr. Choi would want to hear from me, and he
subsequently confirmed that my information might be useful.
The incidents I recounted were the same as those here (the email was exactly the same). I
don’t believe that I shared any other information; our initial phone call covered the same
territory, in less detail.
I hope that helps. Don’t hesitate to call.
Kraig

On Jul 12, 2021, at 12:27 PM, George B. Newhouse, Jr.
<george@richardscarrington.com> wrote:
Dear Mr. Hill.
Thank you for that report, which we appreciate. I do have one question
about your contact(s) by the DA’s office. When were you contacted by the
DA’s investigators, and with whom did you speak? Were the incidents
that you told the DA about the same ones mentioned in your email below?
Or did you share any other information with them?
If we have other questions we will give you a call (with your permission of
course) at
Best regards, George Newhouse & Evan Jenness   
______________________________
George B. Newhouse, Jr.
RICHARDS CARRINGTON, LLC
545 S. Figueroa Street, Seventh Floor
Los Angeles, California 90012

P. 213-348-9016
www.richardscarrington.com
<richardscarrington_4472f23a-0ff0-4bfa-a0c4-16692dd50c73.jpg>
Confidentiality Notice and Disclaimer: The information contained in this email may contain privileged and/or confidential
information intended only for the use of the individual or entity named above. If you are not the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or other use of this email is strictly prohibited. If you
have received it in error, please immediately inform the sender and delete this message. Although this email and any
attachments are believed to be free of any virus or other defect that might adversely affect the recipient computer
system, it is the responsibility of the recipient to ensure it is virus free and no responsibility is accepted by Richards
Carrington LLC for any loss or damage arising in any way from its use.

From: K Hill
>
Sent: Sunday, July 11, 2021 8:14 PM
To: George B. Newhouse, Jr. <george@richardscarrington.com>;
evan@jennesslaw.com
Subject: Possible pattern of illegal conduct within Malibu City Hall
Dear Misters Newhouse and Jenness,
Recently I was contacted by the LA County DA’s office in regard to the “Wagner
Allegations,” and asked to document what I know about a few incidents. Subsequently,
several friends active in Malibu City politics suggested that I should copy my statement
to you, too. As I noted to the DA, I imagine that only Incidents Nos. 3 and 4 may be of
interest to you; Incidents Nos. 1 and 2 provide context, but likely occured to far in the
past to do anything about now.

Following is my statement to the DA, without any alterations whatsoever.
Sincerely,
Kraig Hill

Planning Commissioner
**********
As a current Planning Commissioner in the City of Malibu, I am aware that the
L.A. County D.A.’s office is investigating allegations of corruption made by
former Mayor, Jefferson Wagner, and perhaps others. Realizing that an
incident in which I was victimized by someone in City government in 2018
might conceivably be part of a greater pattern, I asked Mr. Wagner about it
recently. He confirmed that my incident could be part of a pattern. Our
conversation also led me to realize that the incident shared a few common
threads with at least three other incidents in which I have been victimized by
one or more persons within City government, the first having been about 17
years ago, and the most recent having been just two weeks ago.
I will describe the four specific incidents chronologically, starting with the
first. Perhaps the more recent incidents Nos. 3 and 4 will be of most

immediate interest, in having likely occurred before any statute of
limitations has run; while earlier incidents Nos. 1 and 2 may serve to
provide some context and show that a pattern of conduct has been
ongoing for many years.
First, some background. It may help you to know that a particular
disreputable property developer is a common element in three of the four
incidents. For at least 20 years, Reid Breitman has been trying to develop
parcels considered by many people to be “unbuildable” throughout Malibu (and
possibly elsewhere). Broadly, the concern is that he appears to have conspired
with one or more employees of Malibu City government to produce decisions
favorable to him, by illegal means. He has a documentable track record of
multiple fraud indictments in multiple states, in civil and possibly criminal
contexts. The acts for which he has been indicted have been varied, ranging
from bogus credit repair schemes to acquiring title to people’s homes and cars
without their knowing that they were signing away ownership. (Just now,
glancing through my documents looking for something else, I noticed one
specifying that Mr. Breitman was indicted for fraud by the California State AG in
August 2003.) I know more about the indictments than their dispositions. Much
of the information about him is no longer obtainable via Google – evidently he
uses a “reputation scrubbing service” – though you may have search tools that
could track down more of his activities. (The State AG must have a file on him.)
Currently, he is appealing a court decision which he lost to the County of Los
Angeles regarding whether certain parcels he owns in the Tuna Canyon area
should be zoned “Open Space” or “Residential.” (The lower court judge found
his claim to be frivolous enough that he awarded the County defendants’ costs
against Mr. Breitman.)
My own conflict with Mr. Breitman arose in 2004 and has continued episodically
since then. He has been, and still is, seeking to develop four or more megamansions in a wilderness area beyond my neighborhood. My neighborhood
consists of 30 homes, all accessed by Seaboard Rd., a private driveway held
by me and my neighbors, approximately 1/2 mile in length. Mr. Breitman claims
that the appropriate easement to his parcels is via our private driveway. And
proposes to have our road made twice as wide to meet the Fire Code
requirement for *new* houses, whereas we homeowners are unanimous and
confident that he does not have easement – and prefer our lane the way it is:
narrow and rustic. Without easement on our road, he would still have access to
his parcels; they are not “landlocked,” they are legally accessible by a direct
route from Pacific Coast Highway, entirely upon land which he owns, with a
recorded PCH address (20816 PCH). (He has 2-4 other contiguous parcels –
their number is uncertain as their status is in dispute, there being an issue as to
whether they were merged by the prior owner, the Santa Monica Malibu Unified
School District. In any case, several of those parcels also touch PCH, despite
having been tentatively assigned a Seaboard address by the planning
department.)
Incident No. 1 occurred over several years, ~15-20 years ago. The Santa

Monica School District (“Malibu” was not yet in its name) agreed to sell ~10
acres of land, between my neighborhood (Private Seaboard) and Las Flores
Mesa, to a private party (Mr. Breitman’s predecessor in interest). To do so, by
statute they were required to grant the right of first refusal to the state public
agency, which in this case was the Santa Monica Mountains Conservancy
(SMMC). Unfortunately, the District did not properly make that offer to SMMC. I
know they didn’t, because in 2009 I was invited to examine all of the relevant
files housed in the School District Building on 16th Street in Santa Monica, and
the only document pertaining to the SMMC right of first refusal was a letter to
SMMC, returned unopened to the District, stamped “Not deliverable as
addressed – unable to forward.” The School District, despite being on notice
that their letter was sent to an improper address, had not sent it again – thereby
failing in their duty of notification. I confirmed this with Joe Edmiston, the head
of SMMC since well prior to the date the letter was sent and returned as
undeliverable. He is certain that SMMC was never contacted about the 10
acres for sale.
In 2004 et seq., when Mr. Breitman was first trying to develop the 30 acres of
wilderness land of which the Districts 10 acres was a part, City Attorney Christi
Hogin repeatedly cautioned local residents that we were not to consider the
school district parcel as having been our own “neighborhood park,” that it had
never had any sort of park-like status, so we shouldn’t expect to continue hiking
on what was now private property. At the time, the City Council’s granting of a
development permit to a parcel adjacent to Breitman’s was allowed in reliance
that there was no public, park-like interest in the school district parcel. Yet I
found a letter in the School District files indicating that the City had been
leasing the parcel from the School District for $1/year “for recreational
purposes.” The letter was signed by City Attorney Hogin. In other words,
within the same time frame, she was telling residents, in public hearings,
that they never had any expectation of using the land for hiking, while
simultaneously knowing full well that the land, prior to its being sold into
private hands, was under public lease for exactly such “recreation.”
Incident No. 2 is the only one in which Mr. Breitman’s evidently collusionary
relationship with the City was not directly involved. It also involves then-City
Attorney, Christi Hogin. On behalf of my neighborhood, I appealed to the City
Council a planning decision approving a large residential development by
applicant Marvin Smith (on land adjacent to Mr. Breitman’s parcels.) One of the
grounds of my appeal was that the project was not exempt from CEQA
consideration because it included a greater amount of development than can
be exempted. In the City Council hearing of November 8, 2004, I showed a
Powerpoint slide with the statutory language specifying the scale of a project
that can be exempted. My slide contained the following language:
“§15303(a) does not exempt the project from CEQA review as claimed.
It provides that an exemption can apply in the case of ‘[o]ne singlefamily residence, OR a second dwelling unit in a residential zone.’ [But
the Application specifies a residence and a second dwelling – double
the number of structures potentially eligible for exemption under that
section.]”

In my presentation, I made a point of highlighting the “OR” in that section of
code. But moments later, Jeff Jennings, then a pro-development Council
member (and currently my colleague on the Planning Commission), asked
Attorney Hogin to quote the code section for the Council members. She stated
that I had misrepresented the language, that it should read, “[o]ne single-family
residence, AND a second dwelling unit in a residential zone.” Now, you can
look up §15303(a) of the California State Public Resources and see that the
correct word is “OR.” Ms. Hogin publicly made a knowing, material
misrepresentation of the law to benefit a private developer. The City
Council substantially relied on Ms. Hogin’s lie when it voted to deny my
appeal, allowing the development to go ahead illegally. (The owner
subsequently sold the land, and the development approval expired.)
Incident No. 3. In 2015, the City Council ordered Mr. Breitman to formally
settle or adjudicate the question of whether he has legal easement over the
private driveway that serves 30 residences, including my own, before
proceeding any further with his development application. (Under the Local
Coastal Plan LIP §13.6.2, “applicants must prove that they own the property
which is the subject of the application or provide the City with written consent
from the owner for the proposed development for the City to file the
application.” Easements are part of the “bundle rights” that constitute
ownership.)
Accordingly, in 2016, Mr. Breitman sent each of us a letter requesting that we
either agree that he has easement over our road or he would sue us and have
it adjudicated. As we believed that we would win the suit (we still do), we all
either encouraged him to sue or ignored his letter, with the expectation that his
lawsuit would be imminent (none of us signed any agreements). But he never
did sue.
Instead, in the Summer of 2018, without any notice, Mr. Breitman’s contractors
spray-painted multi-colored graffiti all over our 1/2-mile private road, including
the several hundred feet of roadway that crosses my own property. The
markings turned out to be “survey markings” delineating the location of all
utilities, which Mr. Breitman was mapping for purposes of widening our private
road from 10 ft. to the 20 ft., as is required by the Fire Code for accesses to
*new* houses. For years we owners have unanimously argued that we don’t
need or want our rustic road widened. When I contacted City planning staff (it
would have been either Bonnie Blue, Richard Mollica or Adrian Fernandez),
they told me that they were allowing Mr. Breitman to proceed under the
assumption that he had easement – despite the Council’s prior order that he
first have the matter legally determined. When I challenged staff’s authority to
make this unilateral determination, they more or less shrugged.
Subsequently, I discovered a line item in the City’s Warrant Register (the list of
invoices paid out by the City) labeled, “Kraig Hill Easement Issue $900” (I may
be slightly off on the dollar amount, but can’t now double-check because the
2018 warrants are no longer available online). In a City Council meeting, in
December 2018 I believe, I challenged the City’s authority to make any

decisions about easement, having previously ordered that the matter must be
settled or adjudicated. Not only did they not have the authority to make that
unilateral decision, $900 would likely have covered a title search on only my
own property and perhaps a few others, whereas my neighbors have many
parcels over which Breitman would not have easement. As I had clearly
uncovered some illegal activity, CIty Attorney Christ Hogin interrupted my
allotted speaking time to publicly swear that she had nothing to do with the line
item – despite having been the only one at the City at that time arguably
qualified to make any sort of legal decisions.  
At the time, I figured that the perpetrator might have been Planning Director
Bonnie Blue or City Manager Reva Feldman. But I didn’t investigate further
because: (A) the graffiti damage had already been done; (B) our neighborhood
could take legal action if Breitman tried anything more; and (C) I was about to
start my term as planning commissioner, and (D) the Woolsey Fire had just hit,
and I was preoccupied with helping the Malibu Community to recover.
In short, someone within the City made the unilateral decision to: (A)
spend $900 of City funds on research in support of (B) a decision that
they were not legally permitted to make, in order to (C) give color of
authority to a developer to spraypaint “graffiti” all over and beside the
road on my own property and that of my neighbors.
In retrospect, when I mentioned that incident to Jefferson Wagner recently and
noted that I still didn’t know who the City “insider” had been, he suggested that
it could have been the Senior Permit Services Technician at the Building
Counter in City Hall, Marianne Riggins. That now sounds plausible to me, in
light of Incident No. 4 (below), plus the well-known fact that she has a longtime
“cozy” relationship with property developers, including disreputable ones such
as Norman Haynie, Breitman’s expediter at the time of Incident No. 3, and Don
Schmitz, his expediter at the time of Incident No. 4. (I affirmatively have
witnessed both men lie directly to Council and/or the Planning Commission in
public hearings, about diverse matters. They are “hired guns,” and will say most
anything their clients want them to say.)
Incident No. 4. For four working days beginning this past June 10th, 2021, Mr.
Breitman’s work crew, under the direction of his current expediter Don Schmitz,
dug approximately a dozen “test pits” alongside our private road, on the private
property of six or eight of us owners, including three pits on my own property.
The pits, 3-4 feet in diameter and 5-6 feet deep were intended for some
unspecified engineering purpose, as though Mr. Breitman intends to imminently
widen our road, over our unanimous objections.
Several neighbors called the Sheriff on the grounds that the crews were
trespassing and vandalizing our private property. When the Sheriff appeared,
Mr. Schmitz waved in his face a piece of paper purporting to be a “permit.” One
of my neighbors noticed that the paper was merely an application for a permit,
without any stamp, signature or other indicia that it was actually approved by
the City. When the neighbor pointed that out, Mr. Schmitz said (I’m

paraphrasing), “Yes, it’s a valid permit, just call Marianne Riggins at the Permit
Desk to confirm it.” The neighbor did call, and Marianne Riggins did purport to
“confirm” it’s validity. On that basis, the Sheriff let the work proceed and
departed. (Had I been present, I would have reminded neighbors that there was
no legal basis upon which any permit could be issued without the easement
question having first been affirmatively settled.)
To whatever the extent of her complicity, there is no doubt that Ms.
Riggins perpetrated and/or facilitated a fraud upon me and my neighbors.
She and the City aided and abetted the trespass and vandalism of our
private property. She did it to benefit Reid Breitman and his expediter
Don Schmitz.
On my own property, although the “test pits” were back-filled by the workers,
they were dug into steep slopes, where just loosening the soil has made it more
permeable. Now, when we have soaking rains of a few inches over a few days,
those areas will be more vulnerable to saturating and sliding, which could
foreseeably cause the road and/or my own private driveway to collapse,
leading to injury or death. I was able to warn Don Schmitz in writing of these
foreseeable events prior to their digging on my own property, but he ignored my
“cease and desist” demand.
In light of that incident and various disparate little details I’ve picked up as a
public official participating in City affairs, the notion that Marianne Riggins could
also have been involved in Incident No. 3, the 2018 illegal “determination” that
Breitman has easement over my parcel (and only mine), is quite credible. In
retrospect, it’s hard to imagine that Planning Director Bonnie Blue would have
staked her career on such a risky move. It’s perhaps more plausible that City
Manager Reva Feldman could have taken an active role, based in part what I
know about her solicitous relationships with developers and her top-down,
control-oriented management style.
So, that is much of what I know, but likely not all. I have acquired several
thousand documents throughout the many years of Mr. Breitman’s episodic
assault on our neighborhood with the City’s evident complicity via illegal
decisions. If you seek greater precision on a given matter, please ask and I’ll
search my memory and/or hard drives for the details.
I’d be happy to further assist in whatever way that I can.
Respectfully,
Kraig Hill
Planning Commissioner
Malibu resident (mostly) since 1969

MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
TO: File

DATE: May 10, 2021 & June 6, 2021

FROM: Evan A. Jenness
RE: Interview of Former Malibu City Attorney Christi Hogin & Subsequent
Teleconference1

On May 7, 2021, Co-counsel George Newhouse and I interviewed via VTC former
Malibu City Attorney Christi Hogin, who is “Of Counsel” with Best, Best & Krieger
(BBK), and presently is winding down her practice after 32 years of representing
public entities, in order to spend more time with her family.
I provided Upjohn advisements, and we described our position as special counsel for
the City of Malibu, including our mandate to investigate the allegations in the
Wagner Affidavit, and to report back to the City Council. We advised that we treat
the information as confidential, but do not control what the Council does with it
after receiving it from us. We advised her that this was a voluntary interview. She
said she is aware of our role and is willing to speak with us.
Hogin said that commencing in 1990, and concluding on 12/15/2020 when she
resigned as City Attorney for the City of Malibu, she worked for the City of Malibu
as an Assistant, or In-house City Attorney, or the outside City Attorney. She also
spent nine months as a City Manager. During the time periods related in the
Wagner Affidavit, she was the City Attorney for Malibu, as well as the cities of
Artesia, Lomita and Palos Verdes Estates.
Hogin described herself as a “true believer” in the democratic process of
government. Her public entity practice started as a partnership with another
lawyer, and their firm was later blended into BBK.
Hogin was very surprised when she first learned of the Wagner Affidavit, in
December 2020, because she had heard none of the allegations in it previously,
1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
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including the allegations regarding the raid on Jefferson Wagner’s home by law
enforcement and/or the alleged motive for it, or any attempted bribes regarding
Wagner’s home and City Hall renovation contracts, or the allegations pertaining to
the cross-walk near the Malibu Inn and the Mani Brothers. What she knows about
the allegations she read in the Affidavit, and in the media following Bruce
Silverstein’s proffer of the Affidavit to the City Council. She had, however,
previously learned about the raid on Wagner’s home from the media after its
execution in May 2020, and had called his partner who was there at the time,
Candace Brown, in a show of support.
With respect to the Wagner Affidavit, she described how Bruce Silverstein – not
Jefferson Wagner – presented it at a December 14, 2020, Malibu City Council
meeting being conducted via VTC, as a “big ahah!” or a “big reveal.” When asked
what she meant in describing it this way, she explained that she saw it as an act of
political showmanship. She had heard earlier that Silverstein, who was an
incoming City Council member, had been trying to arrange for City Staff give him a
way to visually project and distribute the Affidavit live via VTC during the City
Council meeting itself, and without following the ordinary protocol of giving written
materials to City administrative staff for dissemination to Council members in
advance of the meetings. Because the staff weren’t able to provide Silverstein with
a way to project the Affidavit to the group and without giving it to the staff in
advance, Silverstein described it orally during the City Council meeting, then
distributed it via email.
The following day was Hogin’s slated retirement – December 15, 2020. She had
waited until after the City Council election to give notice of her retirement from the
position.
Hogin addressed each of the following matters in the Wagner Affidavit: (1) the law
enforcement raid on Wagner’s home; (2) the alleged bribes regarding Wagner’s
home construction and bids for Malibu City Hall construction; and (3) the crosswalk near the Malibu Inn and the Mani Brothers, the owners of the Inn.
Raid on Wagner’s Home
Hogin was surprised that she had received no advance “heads up” from any law
enforcement organization of the raid at Wagner’s home. In contrast, as counsel of a
City, she often does receive such advance notice, or City Hall receives such notice
and relays it to her as City Counsel.
Hogin expressed skepticism regarding the suggestion in the Affidavit that Wagner’s
home could have been searched in retaliation for Wagner being the sole vote against
a salary increase for former City Manager Reva Feldman. She is unable to discuss
details of Feldman’s salary/employment performance evaluations because those
2

took place during closed sessions of the City Council. However, she described
Wagner’s relationship with Feldman as a “functional” one. Moreover, Wagner’s
vote against Feldman’s salary increase was inconsequential because he was just one
of five votes. Hogin has sat in on all of Feldman’s personnel evaluations, and
reiterated that Wagner’s relationship with Feldman was functional. She also noted
that Feldman received the relevant salary increase that Wagner voted against.
Hogin believes Wagner would have known that his vote against Feldman’s salary
increase would not have stopped her from receiving the salary increase, and, in fact,
his vote did not stop the increase.
Hogin stated that Wagner is a “good guy,” adding, “That declaration is not his voice.
He must have had assistance.” [Note: Hogin evidently was unaware that Council
Member Silverstein had recently acknowledged during a Council meeting that he
penned the Wagner Affidavit]. Towards the conclusion of the interview, she
reiterated that she knows Jefferson Wagner well, and “I respect him. It [the
Affidavit] is not his voice. He’s principled.”
She never assumed that the raid of Wagner’s home [on 5/31/18] had anything to do
with Wagner’s City Council service. Regarding media allegations, the raid pertained
to whether or not he lived in Malibu. She added that, in addition to his home that
was searched [and subsequently destroyed in the Woolsey Fire], he also owns a
condo in Malibu, which was his “official residence.”2
Finally, Hogin informed us that the meeting at which City Council votes were taken
regarding Feldman’s salary would have been in the evening, and the Wagner
Affidavit alleges his home was raided two days after the vote.
[Note: Hogin evidently was unaware that the warrant had actually been signed by
the court on May 29, 2021 – two days before the search of Wagner’s home – and
thus the court would have issued the warrant before Feldman’s salary vote
occurred].
She added that Feldman loved Malibu and was very devoted to the City.
Attempted Bribes re: Wagner’s Home & Malibu City Hall Renovation Contracts
Hogin is aware that the Wagner Affidavit alleges Wagner met with her at his shop,
Zuma Jays, and that he gave her paperwork regarding the contractor who allegedly
attempted to bribe Wagner regarding his home project with Las Vegas trips/chips or
2
[Note: media reported that at the time of the raid, Mayor Pro Tem
Wagner was serving his second term on the City Council, and that he stated that
before the 2016 election, he had purchased a condominium within city limits.]
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additional home renovation work, in connection with renovation work on Malibu
City Hall. Hogin disputes the allegation, and explained why she is confident it is
inaccurate.
Hogin stated that if Wagner had approached her with this story and/or any
paperwork, she: (1) would have advised Wagner to file a police report or, in default
of that, with the Public Integrity Unit of the DA’s office, and to provide the
paperwork/evidence to the police; (2) definitely would remember if any such
conversation had occurred, and would have informed her law partners about it.
Hogin has no such paperwork from Wagner. There is “no chance” she would have
heard about the matter from Wagner and/or accepted documents from him and done
nothing about it. She further explained, “You never want anything to die on your
desk” when you are the position of City Attorney.
Hogin noted that after more than three decades representing public entities, she is
well aware of her obligations in this type of a situation, and would have followed the
prescribed protocol. She knows this because there have been occasions not
including this alleged one where she was put in the situation of learning similar
information, and she followed the protocol.
Hogin noted that the Wagner Affidavit claims that Wagner told her about the
alleged attempted bribe at his shop [Zuma Jays]. She has only been in his shop
once, and reiterated that if any such conversation occurred, she would recall it, and
would have told Wagner to go to the police or the DA. She also would not
necessarily have even accepted any documents from him, and instead would have
told him to take them to the police.
She suggested look at the Englander charges (United States v. Englander, 20-cr-25JFW (C.D. Cal.). She believes the allegations in the Wagner Affidavit “sound like
they were parroted from elsewhere.”
Hogin pointed out that the Wagner Affidavit states that Wagner did not take the
bribe and has no knowledge of others accepting it. Nonetheless, as a City Council
member, if he had been put in such a situation, his obligation would have been to go
to the police, or to the DA, in order to make a report.
Hogin also challenged the plausibility of the allegations because projects such as the
renovation of Malibu’s City Hall must go to the “lowest responsible bidder,” and
therefore there would be no advantage to any contractor in offering a bribe. Hogin
explained that bid requirements screen out irresponsible bidders, so the bid goes to
whoever is the “lowest responsible bidder,” no matter who it is. A bribe wouldn’t
make a difference because the City would nonetheless be mandated to accept the
“lowest responsible bidder.” This is a public process: bids are publicly opened
4

without the City Council knowing the details in advance, and the City Council is
not involved in determining the “lowest responsible bidder.” So, what good would
bribing a City Council member do a contractor, since the Council must vote to
accept the bid of the “lowest responsible bidder”? Moreover, there is a process by
which competitors could challenge the award of a contract if the winner appeared to
be anything other than the “lowest responsible bid.”
The first time bids go to the Council is with a Staff recommendation regarding
which is the lowest responsible bidder. The Council has no option but to accept the
lost responsible bidder. It is a very open and regimented process.
Finally, there is an evidentiary process for disputing a contract award. Nobody
sought this with respect to the City Hall renovation contract.
Allegations re: Cross-walk Near Malibu Inn/Mani Brothers
Hogin explained that the Malibu Inn (owned by the Mani Brothers) is on the ocean
(West) side of Pacific Coast Highway, and on the land side of PCH (East), one or two
lots away, are an empty lot or two. The Malibu Inn wants to install a swimming
pool in the on-site area now used as its parking lot. Therefore, it wanted to move its
parking off-site. Specifically, to the empty lots on the East side of PCH. The Mani
Brothers’ attorney, Tony Canzoneri, was trying to get a variance from an ordinance
that requires “safe pedestrian passage” for any off-site parking for a hotel. Hogin
took steps against the Mani Brothers’ effort to get a variance from the ordinance
because of the potential dangers to the public that the plan would pose (from people
crossing PCH), and the importance of public safety.
Therefore, the Mani Brothers pursued, as an alternative, seeking the installation of
a cross-walk across PCH by Caltrans - which would consult with the City of Malibu
- so that there would be a “safe passage” between the off-site parking on the East
side of PCH, and the Malibu Inn on the West side, and a variance would not be
needed. Hogin was very surprised by the speed with which Mani Brothers were
able to achieve this. Note: Hogin sounded suspicious that it proceeded so quickly,
and was asked to further explain her surprise. Hogin reiterated that she was
surprised that the Mani Brothers were able to get the cross-walk approved so
quickly, but emphasized that the crosswalk approval was done by Caltrans, not
Malibu City Hall.
Hogin advised that we speak with Richard Mollica, Malibu’s Planning Director, who
could walk us through the cross-walk issue, and should be able to explain how the
cross-walk happened so quickly.

5

Corruption
Has Hogin ever learned of anything regarding corruption in Malibu City
government? There was one recent incident in which a City building inspector was
given an envelope containing cash by a homeowner who said, “Congratulations.”
He reported it, and they called the police and made a report.
Other
Hogin expressed concern about Bruce Silverstein. It is very unusual to have
someone run for office who, like Silverstein, previously had no connections to the
community. She had never even heard of Silverstein until the election in which he
was elected. Then, she started getting calls saying a candidate for City Council
wanted to have her fired. She first heard from someone, “Hey, did you know there
is a City Council candidate trying to get you fired?” It was a complete surprise to
Hogin since she had never even heard of Silverstein.
Hogin also found it inexplicable for someone like Zuma Jay (Jefferson Wagner), a
revered Malibu icon and former Marlborough Man, to associate with someone like
Council Member Silverstein. Hogin wonders if Wagner’s conduct/Affidavit could be
a consequence of Wagner suffering PTSD from trying to save his home in the
Woolsey fire, plus the raid on his home by law enforcement. She explained that
she suspects that Wagner could be suffering from PTSD as a consequence of the
serious injuries he sustained while unsuccessfully trying to save his home from
being burned in the Woolsey Fire on November 20, 2020, and the May, 2018 law
enforcement raid on his home, which Wagner’s partner Candace Brown had
described to Hogin as very violent.
Hogin noted that Wagner is into pyro-technics. He had firearms in his trunk at the
time of the Woolsey fire, and then-City Manager Reva Feldman saved them for him.
Hogin stated that as a candidate for City Council, Silverstein had been very
demanding, and was not initially viewed as a serious candidate. Typically, winners
are determined by “coffees” held at residents’ homes, and by phone trees placing
calls to voters. But, the pandemic meant that 2020 was not a typical election year,
and she believes that this is what enabled Silverstein to be elected. She added that
typically, a candidate would spends $15K - $20K in the race, but 2020 required a
much smaller investment.
Hogin invited us to call her again if we have further questions as our investigation
proceeds.
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Follow up Teleconference with Hogin on June 4, 2021:
On June 4, 2021, George Newhouse (GBN) called Christi Hogin to follow up on
information we received while meeting earlier in the day with DDA David Barkhust
and DA Investigator Sergeant Michael Robinson, regarding the chronology of the
search of Wagner’s property.
GBN asked Hogin about the timing of the District Attorney’s investigation into
Wagner’s residence, and execution of search warrant which occurred on May 29,
2018.
Hogin recalled receiving a call from Heather Glaser, Malibu City Clerk, informing
her that that DA Investigator Robinson, was at City Hall and inquiring about the
“nomination papers” that Wagner had filed in 2016, in order to run for City Council.
Glaser wanted to know what to do, because although the DA Investigator had
reviewed the file, the City had a policy of not allowing copies to be made. Robinson
wanted a copy of the form. Glaser did not know what to do since he was law
enforcement. The DA Investigator then called Hogin on the phone. He repeated his
request to get a copy of the form, and they discussed the City’s policy that copies
could not be made without a court order (or subpoena). She knew that it concerned
Wagner’s residency, but did not ask the DA Investigator what it was all about.
At first Hogin could not recall whether or how the DA got a copy of the form, but she
then called back and said that the DA Investigator (or someone from DA’s Office)
returned on April 16, 2018 and delivered a letter requesting a copy of the document.
Note: As the preceding illustrates, the DA’s investigation was well underway before
the vote on City Manager Reva Feldman’s contract extension and salary increase,
which occurred in the evening on May 29, 2018 (the same day on which the warrant
had been issued earlier in the day). It also further substantiates that the search
was not retaliation for Wagner’s negative vote on Feldman’s salary increase, since
the investigation preceded that vote.
Contact Information:
Best, Best & Kriegar

Mobile:
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL

TO: File

DATE: August 18, 2021

FROM: Evan A. Jenness
RE: Follow-up on Interviews of Former Malibu City Attorney Christi Hogin on May 10
and June 6, 20211

Today I spoke by phone
with former Malibu City Attorney Christi
Hogin, to inquire whether she would have made a time sheet entry showing a
meeting with Jefferson Wagner in the event that she had met with him at Zuma
Jay’s, as described in his Affidavit in Paragraphs 6, 15 and 16.
Hogin said she would not have such a record because no such meeting took place.
I explained that sometimes the absence of records can prove the non-existence of an
alleged fact, and posited the hypothetical in which there had been such a meeting.
She stated that she doubted she would have recorded and billed the time. First, she
would never have gone to Zuma Jay’s on her way home (South on PCH) from
Malibu given the traffic logistics (turning left, across a fast-moving column of
Northbound traffic, in order to resume her Southbound travel). If such a meeting
had occurred, it would have been when she was traveling Northbound, en route to
City Hall. She doubts she would have billed the trivial amount of time consumed by
telling Wagner to make a report to the police, which is what she would have done
had he made the claimed statements to her.
We talked about what additional steps she might have taken in the event that such
a meeting with Wagner had occurred. She said that she likely would have followed
up by contacting other City Council members to inquire whether anyone had
This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

attempted to bribe them, since bribing one City Council member alone would not
have given a contractor any benefits because it takes three Council members to
carry a vote.
Hogin pointed out that other Council members have confirmed that nobody
attempted to bribe them, which further demonstrates the implausibility of Wagner’s
claims. As she pointed out, it would take the vote of three Council members to
carry a vote, so bribing only Wagner would not have given a contractor any
potential benefit.
She also noted that Wagner’s claim contrasts with the typical bribery scenario
which involves a single building inspector or the like.
Background information for our call:
Relevant time period: According to Council Agenda Report dated 1/29/2013, the
City entered into a contract for the design of improvements of City Hall in 8/2009.
It entered into a contract to make the improvements with Chegini d/b/a SMC on
7/26/2010, and took occupancy in 5/2011. In a meeting on 2/11/2013, the matter was
presented to the Council to accept the work as complete, following additional
upgrades and improvements.
Pertinent allegations from Wagner Affidavit:

Contact Information:

Best, Best & Kriegar

Mobile

MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: October 12, 2021

FROM: Evan A. Jenness
RE: Private Investigator Rob Joseph – Background Information1
When interviewed by Counsel, Jefferson Wagner stated that he went to the FBI’s
Offices (Westwood Boulevard, LA), accompanied by a private investigator, Rob
Joseph. Joseph and Wagner also appear in a photo together in an online article by
CeCe Woods, with a caption which reads, “Public Corruption Specialist Rob Joseph
with Mayor Pro-Tem Jefferson Wagner at the April 23, 2018 Malibu City Council
meeting.” See copy attached.2 Wagner also stated that Joseph was hired by
Woods, who publishes The Local, a local Malibu media outlet.
Wagner claimed that a vendor had reported to Joseph being solicited for bribes,
stating that the vendor contacted Joseph and said that “there is something wrong
with City Hall.” Wagner said Joseph would imminently be issuing a “report”
describing his findings, but declined to provide further details, citing concerns
regarding personal liability – “being sued” if he did so. Wagner said that a corrupt
City Council member is identified in the PI’s report, but that is all he would say at
present. No report by Joseph has been issued to date.
When interviewed by Counsel, Mayor Pro Tem Bruce Silverstein stated that
This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
2 A subsequent article by Woods recites inaccurate information about the
reasons for the search of Wagner’s home, and dubs Joseph a “Public Corruption
specialist and Director of Transparency and Oversight for public information portal
malibucalifornia90265.com” (a website no longer in operation):
https://thelocalmalibu.com/political-harassment-rises-to-a-new-level-as-d-a-raidsmayor-pro-tem-jefferson-wagners-properties-and-businesses/. The article includes
a photo of “Public Corruption specialist Rob Joseph” and Wagner at Zuma Jay’s.
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Wagner and private investigator Joseph went to the FBI, and advised we speak
with him. Silverstein also stated that Joseph reached out to Silverstein on
Facebook Messenger, and expressed his view that Malibu’s internal investigation is
a white-wash, which Silverstein told him is incorrect.
Co-counsel George Newhouse repeatedly attempted to reach Joseph, who did not
respond. See attached.
A brief investigation of Joseph’s background raises substantial questions, and his
interest in this matter (apart from potential remuneration), potential biases and
motivation, as well as access to accurate information, all remain unclear.
Joseph does not appear to be licensed as a private investigator in California. See
https://search.dca.ca.gov/,
Joseph’s Instagram account states that he is a “Bar and Night Club owner, Actor,
Producer. Real life showtime cop and investigator.” See
https://www.instagram.com/
Joseph’s investigations firm, Paramount Detective Agency, appears to largely focus
on “cheating spouses.” See https://www.paramountdetective.com/.
Joseph’s Instagram page depicts a badge from the Utah Highway Patrol, but it is
unclear whether he has been an employee of the UHP. Joseph previously served as
a police officer, but was terminated following his off-duty involvement in the
shooting of a motorist; the termination was later changed to a suspension. See
Joseph v. Shepherd, et al., 2006 WL 3692453 (10th Cir. 2006) (affirming the
dismissal of Joseph’s claims that his civil rights were violated after he was fired for
involvement in a shooting while he was off duty).
A federal 10th Circuit’s judicial opinion relates that criminal charges were filed
against Joseph, and subsequently dismissed. See 2006 WL 3692453 (10th Cir.
2006), cert. denied, 552 U.S. 813 (2007).
Further details about the matter, and Joseph, can be found in a lengthy published
court decision, Joseph v. Civil Service Commission, 53 P.3d 11 (Utah Ct. App. 2002);
see also Joseph v. Yocum, 2002 WL 31656696 (10th Cir. 2002).
We have not investigated and cannot confirm the accuracy of the many critical
statements about Joseph that are made in the Court’s published decisions.
However, information from, or statements attributed to, him cannot reasonably be
credited absent clarification of his background, biases, motivation and access to
accurate information.

From:
To:
Cc:
Subject:
Date:

George B. Newhouse, Jr.
@gmail.com
Evan Jenness
RE: Malibu Internal Investigation
Saturday, July 10, 2021 3:48:15 PM

Good day, Mr. Joseph.

I write to follow up on my emails (and phone/text messages) inviting you to speak with
us to discuss the Malibu investigation. We understand that you may have some
important information that would be relevant to our inquiry. I am hoping that these
messages are going through. Would you kindly let us know whether we are going to able
to meet/interview you? Since you may be located out of state, we can set up a Zoom
meeting.
Thanks
George Newhouse

______________________________
George B. Newhouse, Jr.
RICHARDS CARRINGTON, LLC
545 S. Figueroa Street, Seventh Floor
Los Angeles, California 90012
P. 213-348-9016
www.richardscarrington.com

Confidentiality Notice and Disclaimer: The information contained in this email may contain privileged and/or confidential information
intended only for the use of the individual or entity named above. If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying, or other use of this email is strictly prohibited. If you have received it in error, please immediately
inform the sender and delete this message. Although this email and any attachments are believed to be free of any virus or other defect
that might adversely affect the recipient computer system, it is the responsibility of the recipient to ensure it is virus free and no
responsibility is accepted by Richards Carrington LLC for any loss or damage arising in any way from its use.

From: George B. Newhouse, Jr.
Sent: Tuesday, June 1, 2021 4:47 PM
To:
@gmail.com
Cc: Evan Jenness <Evan@jennesslaw.com>
Subject: Malibu Internal Investigation

Good day Mr. Joseph.

Evan Jenness, Esq., and I have been engaged by the Malibu City Council to conduct an
internal investigation into alleged corruption in the Malibu City Government, as recently

brought to light by a former City Councilman, Jefferson Wagner. In a recent meeting with
Mr. Wagner, he indicated that you were working on an “affidavit” or some sort of report
that documents or references witnesses to such alleged corrupt acts. We would be very
interested in meeting with you, virtually, in order to obtain your report and explore what
facts you have uncovered in any such investigation. We don’t know who it is that you
may be employed by or what authorization needs to be obtained to hold such a meeting,
but Councilman Silverstein mentioned that you might be willing to speak with us.
Please us know if we can have a zoom meeting with you in the near future in order to
further our investigation.
Thanks and we look forward to hearing from you.
Sincerely yours,
George Newhouse

George B. Newhouse, Jr.
RICHARDS CARRINGTON, LLC
545 S. Figueroa Street, Seventh Floor
LA, CA 90012
george@richardscarrington.com
P. 213-348-9016 | F. 303-962-2691
M. 213-709-6387
www.richardscarrington.com

Evan Jenness
From:
Sent:
To:
Cc:
Subject:

George B. Newhouse, Jr. <george@richardscarrington.com>
Thursday, June 03, 2021 1:39 PM
@gmail.com
Evan Jenness
RE: Malibu Internal Investigation

Good day, Mr. Joseph.
Just following up on the email below (and the text I sent this morning to a telephone number that your PI
website indicated might receive text messages). I do not mean to be a pest, but busy people sometimes have
other responsibilities. Given the importance of this matter we would ask for the courtesy of a reply to our
request. If you wish not to meet please do let us know so we may advise our client. If you are available, or may
be in the future, it would be good to know that. We are just “gathering the facts” as you undoubtedly know.
Thanks and best wishes,
George Newhouse
From: George B. Newhouse, Jr.
Sent: Tuesday, June 1, 2021 4:47 PM
To:
@gmail.com
Cc: Evan Jenness <Evan@jennesslaw.com>
Subject: Malibu Internal Investigation

Good day Mr. Joseph.
Evan Jenness, Esq., and I have been engaged by the Malibu City Council to conduct an internal investigation into
alleged corruption in the Malibu City Government, as recently brought to light by a former City Councilman,
Jefferson Wagner. In a recent meeting with Mr. Wagner, he indicated that you were working on an “affidavit” or
some sort of report that documents or references witnesses to such alleged corrupt acts. We would be very
interested in meeting with you, virtually, in order to obtain your report and explore what facts you have
uncovered in any such investigation. We don’t know who it is that you may be employed by or what
authorization needs to be obtained to hold such a meeting, but Councilman Silverstein mentioned that you
might be willing to speak with us.
Please us know if we can have a zoom meeting with you in the near future in order to further our investigation.
Thanks and we look forward to hearing from you.
Sincerely yours,
George Newhouse
George B. Newhouse, Jr.
RICHARDS CARRINGTON, LLC
545 S. Figueroa Street, Seventh Floor
LA, CA 90012
george@richardscarrington.com
P. 213‐348‐9016 | F. 303‐962‐2691
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M. 213‐709‐6387
www.richardscarrington.com
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Like

Rob Joseph Private Investigator

Click Here to Follow us on Facebook!
(https://www.facebook.com/Paramo

References:

unt-Detective-Agency-"Rob is a tenacious investigator. He has the right background and demeanor to get things done when others cannot.
251455551594687/)
I've worked with rob and know that he can be trusted to get results." Brett Tolman. US Attorney for Utah

-"Rob Joseph understands that unfairness occurs in the criminal justice system when people are motivated by
politics or self-interest. Rob is motivated to deter bad actors, expose corruption and bring about meaniful justice. he
works had to do just that. Rob is not affraid of helping hold those who abuse power and the public trust accountable."
Troy Rawlings. Davis County District Attorney
-"I've found Rob Joseph to be a patriot, religiously devoted to uncovering the truth, and shining a light on
corruption, injustice and abuse...particularly within the criminal justice system. Mark Shurtleff. Three Term Utah
Attorney General
-"I characterize him as being a painfully honest person. Robert is also an indiviual of high interlect and quite creative
in solving analytical problems." Verdi White III. Deputy Commission Department of Public Safety, HLS Director
Utah/Alaska
-"I've always seen Rob as somebody that wanted to do the right thing. He has built up a lot of relationships and that
is one reason he is able to find things that others can't which may be why law enforcement asks him to find out hings
for them. He has a lot of people that trust him." John Swallow Utah Legislator and Attorney General
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Agency in Salt Lake City for more
than 60 years to deliver the

Hiring a private investigator will give you peace of mind and the
evidence you need to win. All consultations are strictly CONFIDENTIAL.
Clients have trusted Paramount Detective Agency of Salt Lake City to
handle their most private and confidential problems for over 60 years.
Our specialists are experienced, creative, and efficient, using all the
latest techniques and surveillance equipment to deliver accurate,
detailed information. Get the evidence you need to win today.

Consultations & Case Assessments
FREE CONSULTATIONS. Call or Text to schedule your free consultation with us today at
. Let us help you Much of our information becomes evidence for court proceedings. Consult your attorney to see
how they think employing a private investigator can help you get the evidence you need to win. It could be the best
legal decision you will ever make.

Salt Lake City,-Park City, UTAH
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f you are looking to hire a private investigator or private detective in Salt Lake City call us. Private investigators for
cheating and private investigators for cheating technically do the same thing. We are the best private detective
agency and private investigator agency in salt lake city, utah. If you google search private investigating or private
detective include the search terms private investigator divorce, private investigator cheating, private investigator
divorce, private detective allimony, private detective child custody, private detective background checks, private
detective fraud and private detective local. The terms private investigator child support, private investigator
background check, private investigator police records will suffice as well. When searching for a private investigator
or private detective, be sure to make you you find a local private investiigator and local private detective. Private
investigators and private dectives in salt lake city utah should provide confidentiality and a free consultation. You
may ask "do I need a private detective or a private investigator?" and the answer is yes. Best private investigator in
Salt Lake City and Utah. Best prices for investigations in Salt Lake City and Utah. You need a private investigator to
help you in your criminal and/or civil case. One of the most experienced private investigators in Utah. Catch a
cheater with paramount detective agency, Utah's number one private investigators. Is my boyfriend cheating? What
do I when I think my girlfirend is cheating? How can I know if my husband is cheating? How can I know if my wife is
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cheating? Are you looking for a private investigator in West Valley City, Utah? Are yopu looking for a private
investigator in West Jordan, Utah? Are you looking for a private investigator in Provo, Utah? Are you looking for the
best private investigator in Ogden, Utah?
f you are looking to hire a private investigator or private detective in Salt Lake City call us. Private investigators for
cheating and private investigators for cheating technically do the same thing. We are the best private detective
agency and private investigator agency in salt lake city, utah. If you google search private investigating or private
detective include the search terms private investigator divorce, private investigator cheating, private investigator
divorce, private detective allimony, private detective child custody, private detective background checks, private
detective fraud and private detective local. The terms private investigator child support, private investigator
background check, private investigator police records will suffice as well. When searching for a private investigator
or private detective, be sure to make you you find a local private investiigator and local private detective. Private
investigators and private dectives in salt lake city utah should provide confidentiality and a free consultation. You
may ask "do I need a private detective or a private investigator?" and the answer is yes. Best private investigator in
Salt Lake City and Utah. Best prices for investigations in Salt Lake City and Utah. You need a private investigator to
help you in your criminal and/or civil case. One of the most experienced private investigators in Utah. Catch a
cheater with paramount detective agency, Utah's number one private investigators. Is my boyfriend cheating? What
do I when I think my girlfirend is cheating? How can I know if my husband is cheating? How can I know if my wife is
cheating? Are you looking for a private investigator in West Valley City, Utah? Are yopu looking for a private
investigator in West Jordan, Utah? Are you looking for a private investigator in Provo, Utah? Are you looking for the
best private investigator in Ogden, Utah?
f you are looking to hire a private investigator or private detective in Salt Lake City call us. Private investigators for
cheating and private investigators for cheating technically do the same thing. We are the best private detective
agency and private investigator agency in salt lake city, utah. If you google search private investigating or private
detective include the search terms private investigator divorce, private investigator cheating, private investigator
divorce, private detective allimony, private detective child custody, private detective background checks, private
detective fraud and private detective local. The terms private investigator child support, private investigator
background check, private investigator police records will suffice as well. When searching for a private investigator
or private detective, be sure to make you you find a local private investiigator and local private detective. Private
investigators and private dectives in salt lake city utah should provide confidentiality and a free consultation. You
may ask "do I need a private detective or a private investigator?" and the answer is yes. Best private investigator in
Salt Lake City and Utah. Best prices for investigations in Salt Lake City and Utah. You need a private investigator to
help you in your criminal and/or civil case. One of the most experienced private investigators in Utah. Catch a
cheater with paramount detective agency, Utah's number one private investigators. Is my boyfriend cheating? What
do I when I think my girlfirend is cheating? How can I know if my husband is cheating? How can I know if my wife is
cheating? Are you looking for a private investigator in West Valley City, Utah? Are yopu looking for a private
investigator in West Jordan, Utah? Are you looking for a private investigator in Provo, Utah? Are you looking for the
best private investigator in Ogden, Utah? Former address
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Mayor Pro-Tem Jefferson Wagner: Official
Target of Political Intimidation Tactics
APRIL 28, 2018

Malibu CA. – It appears Malibu Mayor pro-tem Jefferson Wagner was the target of retaliatory efforts to deter an
ongoing investigation of corruption at City Hall.
Within days of meeting critical witnesses who provided a substantial amount of evidence to support allegations of
cronyism and favoritism involving many developers and special interests, Wagner became a target of a clear exercise
file:///G/...rson%20Wagner_%20Official%20Target%20of%20Political%20Intimidation%20Tactics%20-%20The%20Local%20Malibu.html[10/12/2021 2:48:48 PM]
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in harassment.
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On Monday April 16, at approximately 10 a.m., two unmarked units, with three detectives in tactical vests from the
L.A. District Attorney’s office arrived at the home of mayor pro-tem Wagner based upon an anonymous tip regarding
an alleged ‘unlicensed home-based business and construction without a permit’.
The unofficial raid on Wagner’s home was without a warrant, and with no clear directive according to information
provided by Candace Brown, who was at home at the time of the raid. She permitted detectives into the residence and
escorted them outside to look for construction. No violations were observed.
Wagner was at his condominium near City Hall at the time of the raid.
Brown, who was about to get in to the shower was startled by the detectives pounding on the front door of the home,
was directed to get dressed and allow them to enter the premises.
Rob Joseph, Director of Transparency and oversight for the public information website portal run by Malibu residents,
malibucalifornia90265.com, who has over 20 year’s experience in Public Corruption investigations, followed up with
the lead investigator, the District Attorney’s office and the office of Public Information for the City of Los Angeles
seeking information about the purpose of the District Attorney’s actions.
Joseph also reached out to local law enforcement at the Lost Hills Sheriff’s Department to determine if they had any
knowledge of this incident and inquire as to whether the D. A’s office notifies them when pursuing investigations
within their jurisdiction.
Lt. Jim Royal was immediately responsive to Joseph’s inquiries and advised that the Watch Command had no
knowledge of the D.A.’s activities at Wagner’s residence.
Joseph’s request to the D.A.” s office was detailed and specific as to the District Attorney’s policies and procedures
and what Joseph calls a civil “paper” process.
After multiple attempts to seek clarification from many official sources, the formal response from the D.A.’s office;
“We decline to comment.”
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The actions of the D.A.’s office according to Joseph, who asked if their actions were within policies and procedures for
what he believes was excessive and unwarranted as well as a clear abuse of color of authority.
In Joseph’s 20 year’s experience, he has not seen such an “over the top” response to a non-criminal “alleged civil
violation” which would normally be handled by L.A. County Building and Safety Department.
The timing of this incident is also suspect given the response from the D. A’s office, or lack thereof, which might
indicate that this was an “off the books operation”.
The City of Malibu has been under mounting pressure from the community because of the lack of transparency and
obvious favoritism to developers and special interests.
The D. A’s action was intended to send a clear message that could potentially stifle any cooperation by Wagner or any
other City officials participating in exposing cronyism at Malibu City Hall.
In association with local newspaper The Local (Malibu) and the public information website portal
malibucalifornia90265.com, Joseph has interviewed many developers and City Officials who have been providing
documentation and information that Joseph believes could lead to a criminal investigation of City officials.
“Based upon the information that I have received, I have some serious concerns, among them, is when a public figure
such as Antonio Villaraigosa decides to take personal interest and intervene in the negotiations of City Manager Reva
Feldman contract renewal.” Said Joseph
It has been reported that Villaraigosa personally contacted Malibu City Council Members in early 2017 to ensure that
her contract would be extended. It appears that after Villaraigosa’s call, some Council members changed their original
position and her contract was renewed, with a raise, despite substantial evidence, proving her deficiencies based on
information from our sources inside City Hall.
Feldman makes upwards of $300,000 in tax payer dollars, more than most U.S. Senators, to manage a City with
approximately 13,000 residents.
Some sources have claimed there is a personal family connection between Feldman and Villaraigosa, of which Joseph
reached to Villaraigosa personally for comment. Joseph contacted Villaraigosa’s campaign office and reached out by
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email with no response. As a last resort Joseph called his personal cell phone left a message who identified themselves
as a family member, assuring the message would be passed on. No response had been received by Villaraigosa’s camp.
Notwithstanding, it raises questions of possible financial interests by Villaraigosa in Malibu, directly or indirectly.
Wagner was advised by the District Attorney’s office the investigation of the alleged “paper” violations were “closed
with no infraction and no further follow up”.
One thing of concern, if true, is the information provided to Joseph regarding corruption at Malibu City Hall could
amount to money laundering and tax evasion.
Joseph has filed a request with the office of the Lt. Governor’s to review the matter as he has a great deal of concern
that this was a political, unsanctioned “favor” and there are possible Brown Act violations.
Joseph has previously worked with the Public Corruption division with the F.B.I., and is currently compiling
documentation for a formal review by the Lt. Governor’s office or a referral to the Public Corruption Division of the
F.B.I.
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Public Corruption Specialist Rob Joseph with Mayor Pro-Tem Jefferson Wagner at the April April 23, 2018 Malibu City Council
meeting.
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CECE WOODS

LATEST POSTS

Editor in Chief, Cece Woods, started her career in publishing in 2013 with the launch of 90265
Magazine. In late 2014, after noticing a void in local investigative journalism with the departure of
Surfside News founder Ann Sobel, Woods started The Local.
In four short years, The Local has become the most trusted voice in local media. The publication
supported two successful ballot measures, successfully campaigned for three City Council members in
the 2016, and has been a strong voice in local activism leading to multiple environmental victories for
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the Malibu Community.
In 2018, Woods exposed the law enforcement cover-up in the Malibu Creek State Park Shootings
case, the story of Matthew Weaver Jr that went national only after Woods connected it to the area of
two other high profile missing persons cases. Woods was the only local Malibu media on the ground
during the Woolsey Fire and provided the most comprehensive coverage generating over a million
hits across social media platforms during the most devastating wildfire in Malibu's history.
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Editor in Chief, Cece Woods, started her career in publishing in 2013 with the launch of 90265 Magazine. In late 2014, after noticing a
void in local investigative journalism with the departure of Surfside News founder Ann Sobel, Woods started The Local.
In four short years, The Local has become the most trusted voice in local media. The publication supported two successful ballot
measures, successfully campaigned for three City Council members in the 2016, and has been a strong voice in local activism leading to
multiple environmental victories for the Malibu Community.
In 2018, Woods exposed the law enforcement cover-up in the Malibu Creek State Park Shootings case and provided the most
comprehensive coverage during the Woolsey Fire with over a million hits across social media platforms during the most devastating
wildfire in Malibu’s history.
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Editor in Chief, Cece Woods, started her career in publishing in
2013 with the launch of 90265 Magazine. In late 2014, after
noticing a void in local investigative journalism with the
departure of Surfside News founder Ann Sobel, Woods started
The Local.
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Political Harassment Rises To A New Level As D.A. Raids
Mayor Pro-Tem Jefferson Wagner’s Properties and Businesses
JUNE 1, 2018
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Only two days after being the only dissenting vote on the City Manager’s contract amidst a brewing scandal at



City Hall with allegations of bribery, corruption, money laundering and tax evasion, a warrant was signed by a
judge authorizing the raid of Mayor pro-tem Jefferson Wagner’s properties and business.

Public Corruption specialist and Director of Transparency and Oversight for public information portal
malibucalifornia90265.com Rob Joseph weighs in on the raid executed by a dozen officers who ransacked the
home looking for evidence to prove his residency in the City limits of Malibu as stated in the warrant dated
May 29, 2018.
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The
warrant served by the D.A.’s office was signed by a judge the same day Wagner voted no on the extension of Feldman’s
contract.

“The actions taken by the District Attorney’s office is in my opinion, an attempt by individuals within City Hall
who have ties to gubernatorial candidate Antonio Villaraigosa to remove or disqualify Mayor pro tempore
Jefferson Wagner from taking office as Mayor of the City in January 2019.

Jefferson Wagner has been a long time resident of Malibu and owner of Zuma Jay’s Surf Shop. Jefferson
Wagner’s surf shop has been in business in Malibu for over 40 years, and Wagner is well respected by the
residents in the community.
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Wagner has always been devoted to transparency and accountability, and campaigned on the platform to clean



up City Hall.

Part of that clean-up was, and is to remove the City Manager Reva Feldman in order to ensure a more open and
transparent city government. I was invited to look into allegations of corruption taking place within Malibu City
Hall by The Local Malibu editor in chief Cece Woods a few months ago.

In recent weeks as a number of city officials met with myself and Cece Woods to disclose information that I
believe is sufficient to warrant criminal investigations into possible money laundering, tax evasion and bribery.
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Almost immediately upon meeting with a number of these individuals, a series of events or actions commenced
by the District Attorney’s Officer that appeal to be a clear exercise in intimidation and an excessive show of
force or color of authority by officer’s from the DA’s office on what originally was an alleged paper violation
for construction without a permit and a possible illegal home based business. At least that’s what three agents in
tactical vests initially told Wagner’s domestic partner Candace Brown in an early morning unofficial raid at one
of his properties.

I reached out to the District Attorney’s Office for comment on the actions of their office only to receive a
‘decline to comment’ which seemed unusual and could lead one to believe that this initial action could have
been an off the books operation.
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Wagner then received notice after my contact with the DA’s Office this that there was ‘no violation’ and ‘no
action being taken’. At this point, it was disclosed from a number of individuals including Jefferson Wagner
that Antonio Villaraigosa had personally sought to persuade him and two other council members to renew the
City Manager’s contract with the City.

Two of the council members were persuaded to change their positions and vote to renew the contract while
Wagner went on record to oppose the contract renewal. Reva Feldman is believed to have had a relationship
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with a close relative of Villaraigosa, a relationship that Villaraigosa has continued to nurture and maintain



today.

I referred the matter to the Office of the Lieutenant Governor for review of possible Brown Act violations. I
also personally contacted Villaraigosa via his cell phone and spoke to his daughter who stated that Villaraigosa
was unavailable but that he would return my call.

However, I did not receive a return call and shortly after Wagner received notice that one of his properties was
being assessed back taxes for a “structure on his property”, a structure that doesn’t exist.

GO TO

TOP

file:///G:/Dropbox/Malibu/Old versions go in here please/Political Harassment Rises To A New Level As D.A. Raids Mayor Pro-Tem Jefferson Wagner'…

7/29

10/12/21, 3:29 PM

Political Harassment Rises To A New Level As D.A. Raids Mayor Pro-Tem Jefferson Wagner's Properties and Businesses - The …



Wagner immediately contacted the county and examiners out to inspect his property. Wagner jokingly added ”
if there was a building on his property he would sell it”.

Once The Local Malibu and myself started asking questions regarding the dealings of the City Manager, shortly
after, the City adopted a purge or dump policy on government emails coming in and going out of city hall in
what appears to be a clear attempt to cover tracks or evade detection on possible shady dealings within city hall.

Wagner refused to comply with a policy that not only does not serve public interest and transparency, it is a
violation of Californian’s uniformed government records retention statute, that requires a minimum of two
years retention.

Another council member along with Wagner and others refused to comply with Reva Feldman’s arbitrary and
illegal policy, she is believed to have used her administrative access to the city’s computer systems to delete
elected officials emails without their approval. Feldman, a city employee, appears to have gone rogue usurping
the law and undermining Malibu residents elected representatives.

Just days ago, on May 29, 2018, the city council voted to not only renew Reva Feldman’s contact but to extend
it three years, binding the hands of future council not yet elected from removing her from her position.

The council also voted to give her a substantial pay raise, over the next three years making her salary higher
than the Mayor of Los Angeles. Malibu City has only approximately 9,000 full time residents. JeffersonGO TO
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On the morning May 31stat approximately 7.30 a.m., Wagner and Candace Brown were awoken by pounding
on the door. Wagner was ordered to open the door, naked, and he he opened the door to weapons drawn,
pointed at his head. Wagner was taken into custody, naked and handcuffed, only able to put a pair of jeans on
before being taken outside and directed to sit on the cold cement by officers. Candace Brown, wearing only a
light robe, was ordered outside along with Wagner.

Wagner and Brown repeatedly asked the agents who entered the residence to produce the warrant, the agents
refused. In fact at no time, prior too and during interviews with Wagner and Brown were they ever read their
rights and asked to seek council before stating anything that could be potentially incriminating.

Both Wagner and Brown sat outside barefoot and cold for over an hour while agents “tossed the house”, which
is a term used by police and it is descriptive of the destructive and absolute disregard and care by those
conducting the search of their property. It’s meant to send a message and is clear big brother intimidation and
Gestapo tactics.

Wagner and Brown were set out on display for the whole neighborhood to see, half naked, no shirt, no shoes,
handcuffed and denied the right to use bathroom or call an attorney. Brown was subjected to search in public
that rose to the level of being groped – in public no less.

Once brought inside the residence, Wagner and Brown were separated. Agents denied repeated requests for
Brown to use the bathroom and then when she refused to be quiet, a female agent insisted she could use the
bathroom on the main floor in plain view of her male officers.

Coming from a law enforcement background myself, this behavior is intended to humiliate the subject and
show them who is in charge. When Brown demanded an ounce of decency the female agent took Brown up
stairs watching Brown urinate with the door open.

This is beyond what police term as a ‘terry frisk’ for weapons which should have taken place already at the
time they were taken into custody. What Brown was subjected to was a sexual assault. The female agent
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stood at the door monitoring Brown as she tried to urinate.



Once returned to the main room, Brown managed to get a hold of a tablet and sent me a serious of messages in
desperation, not knowing who could help then or who she could trust.

Brown:

“Many, many DOJ cops here-got us out of bed at 7.30.

Not supposed to be communicating

Help”

Brown:

“Jay handcuffed for at least 1 hr.

Both us outside, bare feet, sitting on concrete. Cold. 1 hr.

Me in light robe. Tossed whole house.

Feel so violated.

Here still. Pee with door open.

Searching Ava at civic center

Searching store

Maybe you go see Zuma Jay’s now.
GO TO

TOP
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Get info.



Help”

This was not a drug raid, a violent fugitive warrant service, or a high risk warrant service. This was an
outrageous violation of decency. As a former cop, I would question the tactics used here as extremely
excessive, an abusive show of force.

After five terrifying hours, the agents concluded their ransacking of the home and allowed Wagner to leave
without arrest. The warrant which Wagner was finally able to see, was so vague and did not include any
information to support probable cause to get the warrant.

Agents entering Zuma Jay’s surf shop are observed on video surveillance searching his store and are heard quite
clearly disparaging Wagner, a former sheriff’s deputy and reserve officer.

In statements to the press, the Lisa Soghor, Assistant City Manager speaking on behalf of the city claimed “this
has nothing to do with the City”. No reference to the D.A. raid or support for Wagner was made publicly by any
other council members or mayor Rick Mullen.

The tactics used by the District Attorney’s office have been very heavy-handed and excessive show of force or
color of Authority for what appears to be at least from their standpoint a paper violation that is now led them to
get a probable cause for a felony – that is fairly vague on its face – and causes one to question how the judge
would sign such a warrant without evidence to support the probable cause statement.

Laura Rosenthal’s claim that “the city has nothing to do with this” and that she is “shocked” is very self-serving
and suspect since Wagner has openly voiced his concern about activities within the city’s administration.

One of the issues that we have been looking into is a land transfer between Laura Rosenthal and a developer
with matters before the city council that had a capital gains for her of nearly $900,000 in just eight months.
This action by the District Attorney’s office very well may be the trigger the investigations we have been
seeking with the Attorney General’s, Secretary of State, IRS, the FBI Police Corruption Division and the
Lieutenant Governor’s Office.
GO TO

TOP
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This morning, four ATF agents appeared at Wagner’s property based upon a referral from the D.A.’s office and



left the premises quickly as they are aware of Jefferson’s status as he is reviewed every 12 months to be in
compliance with his business contracts with the film industry and the military.

Public Corruption specialist Rob Joseph reviewing evidence in April after the first raid gathering evidence.











Facebook Twitter

CECE WOODS

LATEST POSTS

Editor in Chief, Cece Woods, started her career in publishing in 2013 with the launch of 90265
Magazine. In late 2014, after noticing a void in local investigative journalism with the departure
of Surfside News founder Ann Sobel, Woods started The Local.
In four short years, The Local has become the most trusted voice in local media. The publication
supported two successful ballot measures, successfully campaigned for three City Council
members in the 2016, and has been a strong voice in local activism leading to multiple
environmental victories for the Malibu Community.
In 2018, Woods exposed the law enforcement cover-up in the Malibu Creek State Park Shootings
case, the story of Matthew Weaver Jr that went national only after Woods connected it to the area
of two other high profile missing persons cases. Woods was the only local Malibu media on the
ground during the Woolsey Fire and provided the most comprehensive coverage generating over
a million hits across social media platforms during the most devastating wildfire in Malibu's
history.
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W O O D S

Editor in Chief, Cece Woods, started her career in publishing in 2013 with the launch of 90265 Magazine. In late 2014, after
noticing a void in local investigative journalism with the departure of Surfside News founder Ann Sobel, Woods started The
Local.

In four short years, The Local has become the most trusted voice in local media. The publication supported two successful
ballot measures, successfully campaigned for three City Council members in the 2016, and has been a strong voice in local
activism leading to multiple environmental victories for the Malibu Community.
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211 Fed.Appx. 692
This case was not selected for publication in the Federal Reporter.
Not for Publication in West's Federal Reporter. See Fed. Rule of Appellate
Procedure 32.1 generally governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Tenth Circuit Rule 32.1. (Find CTA10 Rule 32.1)
United States Court of Appeals,
Tenth Circuit.

Robert JOSEPH, Plaintiff–Appellant,
v.
Richard SHEPHERD and Steve Bartlett, Defendants–Appellees.
Robert Joseph and Rachelle Joseph, Plaintiffs–Appellants,
v.
Dee Dee Corradini; Ross C Anderson; Ruben B. Ortega; Jerry Mendez; A.M. Connole,
also known as Mac Connole, in their individual capacities; Salt Lake City, a
municipal corporation; Guy Yoshikawa, an individual; Roy Wasden, an individual;
William Shelton, an individual; Larry Stott, an individual; Charles Rick Dinse, an
individual; Scott D. Folsom, an individual; Judy Dencker, an individual; Mark Zelig,
an individual; Mark Scharman, an individual; Mark Askerlund, an individual; Jason
Snow, an individual; David Greer; Zane Swim, an individual, Defendants–Appellees.
Nos. 04–4212, 05–4181.
|
Dec. 15, 2006.
Synopsis
Background: Following dismissal of aggravated assault charges against police officer involved in a shooting and his
termination from the police force, officer filed § 1983 action against district attorney, county, assistant district attorney,
investigator for district attorney's office, city employer, and various other police officers, and officer's wife brought action
against police officers, alleging that she was unreasonably detained following the shooting incident. The United States District
Court for the District of Utah granted summary judgment in favor of district attorney and county. The Court of Appeal,
53 Fed.Appx. 1, affirmed, and plaintiffs amended the complaint to include claims for malicious prosecution and denial of due
process. The United States District Court for the District of Utah dismissed the malicious prosecution claims against the
assistant district attorneys, and granted summary judgment in favor of defendant officers. Plaintiffs appealed.

Holdings: The Court of Appeals, Michael W. McConnell, Circuit Judge, held that:
[1] letter written by assistant district attorney informing police chief of decision to dismiss criminal charges against officer
could not form basis of § 1983 malicious prosecution claim;
[2] allegations failed to state § 1983 due process claim against assistant district attorney;
[3] investigator was entitled to absolute prosecutorial immunity;
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[4] claim that city deprived officer of due process in connection with his post-termination administrative proceedings was
barred by claim preclusion; and
[5] defendant officers did not violate Fourth Amendment rights of plaintiff officer's wife.
Affirmed.

West Headnotes (5)
[1]

Civil Rights

Criminal prosecutions

Letter written by assistant district attorney informing police chief of decision to dismiss criminal charges against
police officer for his role in a shooting incident could not form basis of § 1983 malicious prosecution claim asserted
by police officer. 42 U.S.C.A. § 1983.

[2]

Constitutional Law

Termination or discharge

District and Prosecuting Attorneys

Liabilities for official acts, negligence, or misconduct

Allegations by terminated police officer that assistant district attorney wrote letter informing police chief of decision
to dismiss criminal charges against police officer for his role in a shooting incident failed to state § 1983 due process
claim against assistant district attorney for injury to reputation and deprivation of officer's property interest in
continued employment, absent identification of statements in the letter that were both false and damaging to officer's
reputation, or claim that letter was published to the public. U.S.C.A. Const.Amend. 14; 42 U.S.C.A. § 1983.

[3]

Civil Rights

Attorney General and prosecuting attorneys

Investigator for district attorney's office was entitled to absolute prosecutorial immunity for his role in presenting
to the district attorney criminal charges against police officer, based on officer's involvement in shooting incident,
by personally preparing an information against the officer and obtaining an arrest warrant, in officer's § 1983 claims
for malicious prosecution and false arrest; although investigator was not prosecutor, he was engaged in performing
inherently prosecutorial tasks, and there was no showing that investigator engaged in any misconduct. U.S.C.A.
Const.Amend. 4; 42 U.S.C.A. § 1983.
3 Cases that cite this headnote
[4]

Judgment

Nature of state tribunal

Judgment

Identity of Cause of Action or Relief Sought

Judgment

Effect of opinion

City police officer's claim that city employer deprived him of due process in connection with his post-termination
administrative proceedings was barred, under doctrine of claim preclusion, by prior state court case, where Utah
Court of Appeals determined that the administrative proceedings did not violate officer's due process rights. U.S.C.A.
Const.Amend. 14.
1 Cases that cite this headnote
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[5]

Arrest

Duration of detention and extent or conduct of investigation or frisk

Police officers did not violate Fourth Amendment rights of wife of another police officer, who had been with her
husband shortly before and after he was involved in a shooting, in wife's § 1983 claim for unreasonable detention;
although wife claimed that she was detained by police for four hours, officers knew that wife was first on scene after
shooting, they indicated that they wanted wife brought to police station to be interviewed, and asked wife to wait for
homicide detective to talk to her about events she observed, but there was no showing that officers were aware that
wife was held for as long as she alleged. U.S.C.A. Const.Amend. 4; 42 U.S.C.A. § 1983.

Attorneys and Law Firms
*694 David B. Oliver, Salt Lake City, UT, for Plaintiffs–Appellants.
J. Wesley Robinson, Salt Lake City Attorney's Office, Morris O. Haggerty , Utah Attorney General's Office, Salt Lake City,
UT, for Defendants–Appellees.
Before BRISCOE, HOLLOWAY, and McCONNELL, Circuit Judges.

ORDER AND JUDGMENT*
MICHAEL W. McCONNELL, Circuit Judge.
**1 This is the second time Plaintiff Robert L. Joseph has appeared before this Court to challenge district court rulings
in favor of persons and entities he claims participated in an unconstitutional cabal to remove him from the Salt Lake City
Police Department. In his first appeal, we affirmed the district court's grant of summary judgment to David Yocum, the
Salt Lake County District Attorney, and Salt Lake County on Mr. Joseph's malicious prosecution claim. Joseph v. Yocum,
53 Fed.Appx. 1, 4 (10th Cir.2002). This appeal comprises claims under 42 U.S.C. § 1983 against other employees of the Salt
Lake County District Attorney's office, Salt Lake City, and officers of the Salt Lake City Police Department. We hold
that the district court properly dismissed each defendant and therefore AFFIRM its judgments.
I. Facts
Late in the evening of March 26, 1999, Mr. Joseph, who was then a Salt Lake City police officer, met his wife, Rachelle, at a
park to give her a house key because she had been inadvertently locked out of their home. While they were conversing, a car
passed them at excessive speed. Mr. Joseph left the park and pursued the car. When Mr. Joseph caught the speeding motorist,
an altercation ensued. Mr. Joseph claims that the motorist opened the door and put the car in motion, thereby scooping him onto
the car. Mr. Joseph fired his weapon at the suspect eleven times before the motorist drove away.
Rachelle Joseph happened upon the scene as she was driving home, before any other officers arrived but after the motorist had
driven away. Mr. Joseph told her he had been involved in a shooting and asked her to leave. She obliged, but had not gone far
when she saw emergency vehicles with lights on driving in her husband's direction. Fearing for his safety, Mrs. Joseph returned
to the scene. Since the area was cordoned off when she arrived, Mrs. Joseph approached Officer Poulsen at the scene perimeter,
told him who she was, and asked to see her husband. Officer Poulsen let Mrs. Joseph, who was upset and crying, into his car
so he could take her to the scene to talk to Mr. Joseph. Subsequent events at the shooting scene led her to file a claim under 42
U.S.C. § 1983 for alleged violations of *695 her Fourth Amendment rights. We discuss those events in greater detail below,
when reviewing the district court's dismissal of her claim.
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Both the Salt Lake City Police Department and the Salt Lake County District Attorney's office investigated Mr. Joseph's
role in the shooting. The D.A.'s office assigned defendant Steve Bartlett to the case. As a result of the investigations by Mr.
Bartlett and others, Mr. Joseph was eventually indicted for second-degree aggravated assault. Before trial, however, the D.A.'s
office dropped the charges. On January 18, 2000, defendant Richard Shepherd wrote a letter to former Salt Lake City Police
Chief Arthur Connole describing the decision of the D.A.'s office to file and subsequently drop charges against Mr. Joseph.
**2 Even though Mr. Joseph never stood trial for the shooting, he was terminated from the police force. He appealed his
termination to the Salt Lake City Civil Service Commission, but failed to participate in discovery. The City eventually filed a
motion to dismiss Mr. Joseph's appeal as a sanction for his refusal to cooperate. Shortly before the Commission was scheduled
to rule on that motion, Mr. Joseph, through counsel, agreed to provide all the materials the City had requested within fifteen
days. Mr. Joseph failed to live up to his end of the bargain, however, and the City again moved to dismiss. This time, the
Commission granted its request. Mr. Joseph appealed the Commission's decision to the Utah Court of Appeals, claiming that
he had been denied the due process right to challenge his termination. The Utah Court of Appeals upheld the Commission's
decision, specifically rejecting Mr. Joseph's due process argument. Joseph v. Salt Lake City Civil Serv. Comm'n, 53 P.3d 11, 16
(Utah Ct.App.2002). The Utah Court of Appeals' judgment became final after both the Utah Supreme Court, Joseph v. Salt
Lake City Civil Serv. Comm'n, 63 P.3d 104 (Utah 2002), and the United States Supreme Court, Joseph v. Salt Lake City Civil
Serv. Comm'n, 540 U.S. 821, 124 S.Ct. 133, 157 L.Ed.2d 40 (2003), denied certiorari.
Mr. Joseph then filed this § 1983 case in the district court. The district court dismissed all claims against Mr. Yocum and Salt
Lake County, and this Court affirmed. Joseph, 53 Fed.Appx. at 4. Mr. Joseph then amended his complaint to allege malicious
prosecution claims against Mr. Shepherd and Mr. Bartlett. He also alleged that Salt Lake City denied him due process during
the Civil Service Commission hearings.
II. Procedural History and Standard of Review
Case number 04–4212 is Mr. Joseph's appeal from the grant of a Rule 12(b)(6) motion to dismiss the malicious prosecution
claims against Mr. Shepherd and Mr. Bartlett. We review de novo the district court's grant of a Rule 12(b)(6) motion to dismiss,
“applying the same standards as the district court.” Moore v. Guthrie, 438 F.3d 1036, 1039 (10th Cir.2006). We accept all
well-pleaded factual allegations in the complaint as true and view them “in the light most favorable to the nonmoving party.”
Id. (internal quotation marks omitted). But merely conclusory allegations in a complaint do not constitute well-pleaded factual
allegations. Tal v. Hogan, 453 F.3d 1244, 1261 (10th Cir.2006).
Case number 05–4181 is the Josephs' appeal of the district court's grant of summary judgment in favor of Salt Lake City and
Officers Mendez and Zelig on their due process and Fourth Amendment claims. “We review the grant of summary judgment
de novo and affirm only if the record, considered in the light most favorable to the [nonmoving party], establishes no genuine
issue of material fact, and the *696 defendant is entitled to a judgment as a matter of law.” Westland Holdings, Inc. v. Lay,
462 F.3d 1228, 1229 (10th Cir.2006) (internal quotation marks and citations omitted).
III. The Malicious Prosecution Claims
A. Richard Shepherd
**3 [1] In January 2000, Richard Shepherd was the director of the Criminal Division in the Salt Lake County District
Attorney's office. On January 18, 2000, he wrote a letter to then-Police Chief Arthur Connole describing his office's decision to
file and then dismiss criminal charges against Mr. Joseph for Joseph's role in the March 26, 1999, shooting. The letter contained
Mr. Shepherd's opinion of the legality of Mr. Joseph's conduct, concluding with this statement: “Unfortunately there are factual
disputes that exist and there is no other forum available to resolve these issues. The only conclusion I can assert with some
finality is that the decision was made not to proceed further with criminal prosecution.” Appellees' Br., Ex. H, at 2. Mr. Joseph's
claims against Mr. Shepherd relate solely to Shepherd's authorship of that letter. Appellant's Br. 8.
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[2] Since this letter followed the dismissal of criminal charges against Mr. Joseph, it cannot form the basis for a § 1983
malicious prosecution claim. See Roska ex rel. Roska v. Peterson, 328 F.3d 1230, 1244 (10th Cir.2003). The only possible due
process claim it may raise is an infringement upon Mr. Joseph's “ ‘liberty interest in [his] good name and reputation as it affects
[his] property interest in continued employment.’ ” Stidham v. Peace Officer Standards & Training, 265 F.3d 1144, 1153 (10th
Cir.2001) (quoting Workman v. Jordan, 32 F.3d 475, 480 (10th Cir.1994)). The district court held that Mr. Joseph failed to
state a claim. We agree.
To establish this type of liberty deprivation, a plaintiff must allege and prove each of these four elements: “ ‘First, ... the
statements must impugn the good name, reputation, honor, or integrity of the employee. Second, the statements must be false.
Third, the statements must occur in the course of terminating the employee or must foreclose other employment opportunities.
And fourth, the statements must be published.’ ” Id. (quoting Workman, 32 F.3d at 481).
Mr. Joseph's brief does not cite to the paragraphs in his complaint that allege these four elements. The complaint is particularly
deficient in two respects. First, although the complaint contains the conclusory allegation that the letter was “falsified,” it does
not identify any specific statements of purported facts that it alleges both to be false and to impugn his reputation. Mr. Shepherd's
letter states that “[t]he only conclusion I can assert with some finality is that the decision was made not to proceed further with
criminal prosecution.” Appellees' Br., Ex. H, at 2. That statement—the only factual conclusion asserted with “some finality”—
is undoubtedly true, and it does not impugn his reputation. Mr. Joseph does not contend otherwise. The letter also states that
“[u]nfortunately there are factual disputes that exist,” but again, Mr. Joseph does not contend this is false (indeed, his account
of the events in question seems to corroborate rather than contradict the presence of factual disputes). Nor does this statement
impugn Mr. Joseph's reputation. In his brief, Mr. Joseph seems to argue that the problem with the letter is that it insinuated the
reason for dismissing the case was lack of, or uncertainty about, the evidence, rather than that Mr. Joseph was exonerated. But
Mr. Joseph's obligation as a plaintiff is to identify a statement in the letter that is false and that impugns his good name. Failure
to exonerate him is not the same as impugning his good name, reputation, honor, or integrity.
*697 **4 Second, the complaint contains no allegation that Mr. Shepherd “published” the letter. Internal communications, if
not made public, can have no effect on an employee's good name or reputation, and there is no allegation in the complaint that
the defendants made the letter public. See Lancaster v. Indep. Sch. Dist. No. 5, 149 F.3d 1228, 1235 (10th Cir.1998) (“Also
fatal to plaintiff's liberty interest claim is the fact that the defendants made no public statements disparaging [the plaintiff]
or harming his standing or associations in the community. The Supreme Court has rejected the theory that the mere fact of
dismissal, absent some publicizing of the reasons for the action, could amount to a stigma infringing one's liberty.” (internal
quotation marks and emphasis omitted)); Dickeson v. Quarberg, 844 F.2d 1435, 1440 (10th Cir.1988) (“A liberty interest is
not violated when one is discharged without public disclosure of the reasons for the discharge.”). Accordingly, we affirm the
district court's judgment dismissing this cause of action for failure to state a claim.
B. Steve Bartlett
Steve Bartlett was the district attorney's office investigator assigned to Mr. Joseph's shooting incident. Mr. Joseph alleges
in his § 1983 malicious prosecution claim that Mr. Bartlett “conducted [a] deliberate investigation against him” by allegedly
failing to “follow[ ] the protocol, ... to implore [sic] his own judgment ..., and deliberately whether knowingly or recklessly,
withheld the State Crime Lab information from prosecutors at the time of screening.” Appellant's Br. 6. The district court held
that Mr. Bartlett was entitled to prosecutorial immunity and qualified immunity. It also held that Mr. Joseph's claims against
Mr. Bartlett were barred by claim and issue preclusion.
[3] We affirm the district court's judgment granting absolute immunity to Mr. Bartlett for his role “in presenting criminal
charges to the D.A. by personally preparing an information against Officer Joseph [and by] obtain[ing] an arrest warrant.”
Appellant's App. 60. Though Mr. Bartlett is not the prosecutor, prosecutorial immunity extends to certain agents of the prosecutor
when they are engaged in performing tasks that are inherently prosecutorial in nature. As we explained in Perez v. Ellington,
421 F.3d 1128 (10th Cir.2005), when determining whether a defendant is entitled to absolute immunity, we employ a functional
approach that examines “ ‘the nature of the function [the defendant] performed, not the identity of the actor who performed it.’
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” Id. at 1133 (quoting Malik v. Arapahoe County Dep't of Soc. Servs., 191 F.3d 1306, 1314 (10th Cir.1999)). An investigator
who prepares a criminal complaint and seeks an arrest warrant is therefore entitled to absolute immunity. Roberts v. Kling,
144 F.3d 710, 711 (10th Cir.1998). With regard to the district court's holding that Mr. Bartlett enjoys absolute prosecutorial
immunity for his role in these two actions, this case is controlled by Roberts, and we affirm.
**5 We also agree that qualified immunity shields Mr. Bartlett from liability with regard to the other allegations in Mr. Joseph's
complaint. “In order to defeat a qualified immunity defense, ‘a plaintiff must show that (1) the official violated a constitutional
or statutory right; and (2) the constitutional or statutory right was clearly established when the alleged violation occurred.’ ”
Johnson ex rel. Estate of Cano v. Holmes, 455 F.3d 1133, 1142 (10th Cir.2006) (quoting Mimics, Inc. v. Village of Angel Fire,
394 F.3d 836, 841 (10th Cir.2005)).
Mr. Joseph fails at step one. We recently reiterated that in constitutional tort cases, “the common law tort serves as an important
guidepost for defining the constitutional *698 cause of action,” but “the ultimate question is always whether the plaintiff has
alleged a constitutional violation.” Pierce v. Gilchrist, 359 F.3d 1279, 1289 (10th Cir.2004) (citing Taylor v. Meacham, 82 F.3d
1556, 1561 (10th Cir.1996)). Most of Mr. Joseph's factual allegations simply do not state a Fourth Amendment violation. It is not
unconstitutional for a district attorney's office employee to investigate a crime as his superiors direct, nor is it unconstitutional
for an investigator to rely upon a fellow officer's investigation when determining whether probable cause for an arrest exists.
See United States v. Troutman, 458 F.2d 217, 220 (10th Cir.1972). While withholding exculpatory evidence that would vitiate
probable cause for an arrest can amount to a Fourth Amendment violation, see Pierce, 359 F.3d at 1292, Mr. Joseph does not
allege that this occurred here.
In Grubbs v. Bailes, 445 F.3d 1275, 1278 (10th Cir.2006), this Court said that “[t]he constitutional inquiry” for a claim such as
Mr. Joseph's “focuses on the materiality of the misconduct in relation to the determination of probable cause.” Id. The Court
continued:
Where information has been omitted from an affidavit, we determine the existence of probable cause by examining the
affidavit as if the omitted information had been included and inquiring if the affidavit would still have given rise to probable
cause for the warrant.
If hypothetically correcting the misrepresentation or omission would not alter the determination of probable cause, the
misconduct was not of constitutional significance and is not actionable under § 1983; but if this hypothesizing would alter
the probable-cause determination, the misconduct undermined Fourth Amendment guarantees and may support redress under
§ 1983.
Id. (internal quotation marks and citations omitted).
Mr. Joseph's brief does not direct us to specific averments in his complaint that describe what facts Mr. Bartlett allegedly
neglected to tell prosecutors. Out of an abundance of caution, we examined the complaint ourselves and reviewed such
allegations. The seven or so we found do not on their face vitiate probable cause for Mr. Joseph's arrest, nor does he explain
in his brief how they might do so. Accordingly, Mr. Joseph's allegations do not state a Fourth Amendment violation, and the
district court properly held that Mr. Bartlett was entitled to qualified immunity.
IV. The Due Process and Fourth Amendment Claims
**6 Case number 05–4181 involves appeals by Robert Joseph and his wife, Rachelle Joseph, from the district court's
judgment in favor of Salt Lake City Corporation, Lieutenant Zelig, and Sergeant Mendez. The Josephs' opening brief lists
eight issues for appeal but contains argument sections corresponding only to three of them.1 We will address only those three
issues they briefed, for “[o]n appeal, ... parties must do more than offer vague and unexplained complaints of error. Perfunctory
complaints that fail to frame and develop an issue are not sufficient to invoke appellate review.” Femedeer v. Haun, 227 F.3d
1244, 1255 (10th Cir.2000) (internal quotation marks and brackets omitted).
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A. Salt Lake City
[4] First, Mr. Joseph argues that Salt Lake City “deprived Joseph a[sic] due process *699 in the manner it had prosecuted
[him] during the course of the Salt Lake City Civil Service Proceedings.” Appellant's Br. 26–27. The problem with this claim,
however, is that the Utah Court of Appeals has already held “that the Commission did not violate Joseph's due process right to
a post-deprivation hearing.” Joseph v. Salt Lake City Civil Serv. Comm'n, 53 P.3d at 16. The Utah Court of Appeals' holding
stemmed from Joseph's multiple failures, though he was represented by counsel, to comply with the City's discovery requests.
See id. at 14, 16. Because this claim already has been litigated to finality between these same parties, the doctrine of claim
preclusion bars this cause of action. Wilkes v. Wyo. Dep't of Employment Div. of Labor Standards, 314 F.3d 501, 504 (10th
Cir.2002).
B. Rachelle Joseph
Rachelle Joseph sued Lieutenant Mark Zelig and Sergeant Jerry Mendez under § 1983 for allegedly violating her Fourth
Amendment rights after she voluntarily returned to the shooting scene. She alleges that she was detained in a locked police
car for several hours, even after she had given a statement to a police officer and had expressed a desire to go home. She
contends that this encounter constituted a seizure for purposes of the Fourth Amendment and that the length of the detention—
four hours—was unreasonable. Appellant's Br. 47. The district court granted summary judgment for the defendant officers,
and we affirm.
1. Factual Background and District Court Ruling
It is undisputed that Mrs. Joseph and her minor son were the first people on the scene after the shooting. Her husband told her
that he had just been involved in a shooting and asked her to leave. She left but soon saw emergency vehicles with lights on
speeding towards her husband, so she voluntarily returned to the scene. Her purpose in returning was to make sure her husband
was unharmed. Appellant's App. 886, 944, 951.
She arrived around 1:00 a.m. By that time, the police had set up a perimeter around the scene. She approached Officer Poulsen,
who is not a defendant, and told him who she was and that she had been with her husband just prior to the shooting. She and
her son got into his car so he could take them to the scene and facilitate a visit with Mr. Joseph. Id. at 945, 951. They sat with
Officer Poulsen in his car for half an hour to forty-five minutes. Id. at 887, 945, 952. After sitting with Officer Poulsen for
some amount of time, “somebody came in and told [Officer Poulsen] to take” Mrs. Joseph's statement, which he did. R. Joseph
Dep., Appellee's Supp.App. 92. Mrs. Joseph does not “remember exactly” what she said to him. Id. at 93. At about this same
time—about half an hour to forty-five minutes after she arrived at the scene—Mrs. Joseph testified that Officer Poulsen told her
that Officer Mendez had requested that she be taken to the police station for questioning. Appellant's App. 887, 946, 952. Mrs.
Joseph never spoke directly with Officer Mendez; rather, she learned of Mendez's request from Officer Poulsen and Officer
Zelig. Id. at 887, 953. Either as part of this conversation or somewhat later, Mrs. Joseph spoke to her husband and learned for
the first time that he was “okay.” Supp.App. 100.2
*700 **7 According to her version of the events,3 she remained in the police car until she was told, apparently by Detective
Wooldridge, a non-defendant, that she could leave and that she would be interviewed later. App. 890. In her deposition, Mrs.
Joseph estimated that she returned home between 3:00 a.m. and 4:30 a.m. Supp.App. 103. In her affidavit, she stated that she
“got home around 5:30 a.m.” App. 888. She estimated that her home was about a 25 minute drive from the scene of the shooting.
Supp.App. 102. As is appropriate on a motion for summary judgment, the district court gave the plaintiff the benefit of the
doubt, and assumed she was in the police car for a total of four hours.
During the period between her last contact with Officer Zelig and her departure for home, Mrs. Joseph remained in the locked
police car. App. 888–89. But, according to her account, she was not isolated. In addition to conversations with Officer Poulsen
and her husband, “other officers came to check and see if I was alright.” R. Joseph Aff. at 5, App. 888. She mentioned three
officers by name: Mark Schuman, Cameron Platt, and Chad Lambourne. Id. She told these (or perhaps other) officers that she
© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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wanted to go home because one of her children was sick and she needed to give him medicine. Id. at 888–89. An officer from
either the Sandy or Salt Lake City Police Departments drove to Mrs. Joseph's home to check on her children. The officer
observed the children and informed Mrs. Joseph that they were sleeping and appeared all right. Id. at 889. During the night,
several officers brought her and her son hot chocolate. One officer took her son to use a convenience store restroom, and Officer
Poulsen later took her and her son to another nearby restroom. Id. at 889, 892. When Mrs. Joseph left the scene to go home, she
thanked Officer Poulsen before she left, and hugged him. Poulsen Aff. at 3, App. 859.
The district court granted summary judgment in favor of the defendants, stating a number of alternative grounds:
Although there is a dispute as to the length of time Mrs. Joseph was at the scene of the shooting, and the court is not
permitted to make factual determinations in the context of a summary judgment motion, the court nonetheless agrees with
the City Defendants that no reasonable jury could conclude that the police conduct in this case would have communicated
to a reasonable person that she had been detained. Moreover, even if the undisputed facts supported the fact that Mrs. Joseph
reasonably perceived that she was being detained, the actions of the officers were reasonable under the circumstances. Mrs.
Joseph had indicated that she was the first on the scene, and it was reasonable for the officers to seek to question her. They
understandably had certain duties that they were required to attend to before they could assist Mrs. Joseph in talking with her
husband. There is no indication that the detention was painful, degrading, or unduly prolonged. There is no evidence that the
officers used or *701 threatened to use any force or that they made threatening statements. There is no evidence that the
officers unnecessarily detained her after they learned that she had not seen the actual incident.
**8 In addition, there is no clearly established law regarding the length of time an officer may request that a witness
stay for questioning. Thus, even assuming that Mrs. Joseph was actually detained at the scene of the shooting for over four
hours, against her will, the remaining defendants would have qualified immunity for their actions. Accordingly, her claim
for unlawful detention is dismissed.
App. 81–82. Mrs. Joseph now appeals from this order.
2. Standard of review
Because Officers Mendez and Zelig invoked the defense of qualified immunity, Mrs. Joseph must show that they violated her
clearly established Fourth Amendment rights in order to hold them liable under § 1983. Johnson ex rel. Estate of Cano, 455
F.3d at 1142. We review de novo a grant of summary judgment based on qualified immunity, “and affirm only if the record
reveals no genuine issue of material fact.” Arredondo v. Locklear, 462 F.3d 1292, 1297 (10th Cir.2006). To prove that there is
a genuine issue as to a material fact—i.e., that summary judgment is improper and a trial is necessary—the nonmoving party
must show that “the evidence, construed in the light most favorable to the non-moving party, is such that a reasonable jury could
return a verdict for the non-moving party.” Bones v. Honeywell Int'l, Inc., 366 F.3d 869, 875 (10th Cir.2004) (citing Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). That obligation requires the nonmoving
party to “ ‘make a showing sufficient to establish the existence of an element essential to that party's case, and on which that
party will bear the burden of proof at trial.’ ” Hom v. Squire, 81 F.3d 969, 974 (10th Cir.1996) (quoting Celotex Corp. v. Catrett,
477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)). It is also well established that we “may affirm a grant of summary
judgment on grounds other than those relied on by the district court when the record contains an adequate and independent
basis for that result.” Bones, 366 F.3d at 875 (citing Cone v. Longmont United Hosp. Ass'n, 14 F.3d 526, 528 (10th Cir.1994)).
3. Mrs. Joseph's Brief
The Appellants' opening brief consists of slightly more than two pages of argument addressing Mrs. Joseph's detention. It
contains precisely five record citations, four of which are citations to the district court's order; the fifth refers to legal argument
by the city attorney in district court. See Appellant's Br. 45–48. The brief cites one Tenth Circuit case discussing what qualifies
as a seizure under the Fourth Amendment but does not otherwise develop the remaining framework that governs suits under §
1983 for Fourth Amendment violations. The Appellants' reply brief does not even mention Mrs. Joseph's claims.
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This is barely sufficient to invoke appellate review. See Femedeer, 227 F.3d at 1255. Mrs. Joseph does not identify the essential
elements on which she would bear the burden of proof at trial, Hom, 81 F.3d at 973–74, nor does she cite one piece of evidence
that would allow a reasonable jury to find in her favor on those (unmentioned) elements. See Bones, 366 F.3d at 875. Nor does
she offer any reply to Appellees' alternative ground that the detention, if it was a detention, was reasonable. Appellees' Br. 44–48.
**9 It is well established in this Circuit that it is not the Court's responsibility to “search the record in an effort to determine
*702 whether there exists dormant evidence which might require submission of the case to a jury.” Thomas v. Wichita Coca–
Cola Bottling Co., 968 F.2d 1022, 1025 (10th Cir.1992); see also United States v. Abdenbi, 361 F.3d 1282, 1290 (10th Cir.2004)
(“This court should neither raise sua sponte an argument not advanced by a party either before the district court or on appeal,
nor then advocate a particular position and resolve the appeal based on that advocacy.”).
Notwithstanding the deficiencies in Appellants' brief, we will set forth our rationale for affirmance.
4. Analysis
Although the district court's grant of summary judgment was based on a number of alternative grounds, Appellants focus
their argument on the proposition that “the [district] Court should have determined that Plaintiff was seized for purposes of
the Fourth Amendment and that the four hour detention was unreasonable.” Appellants' Br. 47.
[5] To determine whether the conduct of Officers Zelig and Mendez constituted an investigative detention, we ask whether,
“ ‘in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free
to leave.’ ” Michigan v. Chesternut, 486 U.S. 567, 573, 108 S.Ct. 1975, 100 L.Ed.2d 565 (1988) (quoting United States v.
Mendenhall, 446 U.S. 544, 554, 100 S.Ct. 1870, 64 L.Ed.2d 497 (1980)). In United States v. Hill, 199 F.3d 1143 (10th Cir.1999),
we identified these factors as guiding our determination of whether a person was subject to this type of seizure:
the threatening presence of several officers; the brandishing of a weapon by an officer; some physical touching by an officer;
use of aggressive language or tone of voice indicating that compliance with an officer's request is compulsory; prolonged
retention of a person's personal effects ...; a request to accompany the officer to the station; interaction in a nonpublic place
or a small, enclosed place; and absence of other members of the public.
Id. at 1147–48. “None of these factors are dispositive, nor should they be treated as exclusive, and it may be that the strong
presence of two or three factors demonstrates that a reasonable person would have believed that he was not free to terminate
an encounter with government officials.” Fuerschbach v. Southwest Airlines Co., 439 F.3d 1197, 1203 (10th Cir.2006) (internal
quotation marks omitted).
When evaluating an investigative detention's reasonableness, we ask (1) was the detention “ ‘justified at its inception,’ ” and (2)
were the officer's actions “ ‘reasonably related in scope to the circumstances which justified the interference in the first place’
”? United States v. Johnson, 364 F.3d 1185, 1189 (10th Cir.2004) (quoting Terry v. Ohio, 392 U.S. 1, 20, 88 S.Ct. 1868, 20
L.Ed.2d 889 (1968)). “At both stages, the reasonableness of the officer's suspicions is judged by an objective standard taking
the totality of the circumstances and information available to the officers into account.” Id. (internal quotation marks omitted).
In addition, the Supreme Court has held that “an investigative detention must be temporary and last no longer than is necessary
to effectuate the purpose of the stop,” Florida v. Royer, 460 U.S. 491, 500, 103 S.Ct. 1319, 75 L.Ed.2d 229 (1983), and that
police must “diligently pursue their investigation,” United States v. Place, 462 U.S. 696, 709, 103 S.Ct. 2637, 77 L.Ed.2d 110
(1983). In this connection, the Supreme Court has “impose[d] no rigid time limitation” on investigative detentions, preferring
instead to let “common sense and ordinary human experience ... govern over rigid criteria.” United States v. Sharpe, 470 U.S.
675, 685, 105 S.Ct. 1568, 84 L.Ed.2d 605 (1985).
*703 **10 The most glaring deficiency in Mrs. Joseph's case is the absence of any evidence connecting the supposed
constitutional violation to the defendants. As this Court recently explained:
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Section 1983 requires plaintiffs to show causation, imposing liability on a defendant who “subjects, or causes to be subjected,
any citizen ... to the deprivation of any rights....” 42 U.S.C. § 1983. We have explained Section 1983's causation requirement:
“[A] defendant may not be held liable under § 1983 unless he or she subjected a citizen to the deprivation, or caused a
citizen to be subjected to the deprivation.” Tonkovich v. Kan. Bd. of Regents, 159 F.3d 504, 518 (10th Cir.1998). “A plaintiff
must allege factual causation—i.e. ‘but for’ causation—in order to state a claim under § 1983.” Scott v. Hern, 216 F.3d 897,
911 (10th Cir.2000).
Lippoldt v. Cole, 468 F.3d 1204, 1218–19 (10th Cir.2006). Because Mrs. Joseph intentionally omitted Officer Poulsen as a
defendant and sued only Officers Mendez and Zelig, see Appellee's Supp.App. 113, it is important to identify exactly what
role Mendez and Zelig played in the incident.
In her memorandum in opposition to the defendants' motion for summary judgment, Mrs. Joseph expressly admitted “that
Mendez's involvement” with the incident “was limited to the following”:
a. Zelig said that Mendez wanted to have her taken to the police station to be interviewed. This occurred at approximately
1:30 or 1:45 a.m., one-half hour or forty-five minutes after Rachelle first entered Officer Poulsen's police car.
b. Rachelle Joseph never personally spoke to Mendez.
c. Rachelle Joseph has no other knowledge of Mendez's involvement with her alleged detention.
Appellant's App. 948, 958, citing R. Joseph Dep. at 39, 40, 46. Similarly, Appellant expressly admitted “that Zelig's involvement
is limited to the following”:
a. Zelig told Officer Poulsen that Mendez wanted to have her taken to the police station to be interviewed. This occurred at
approximately 1:30 or 1:45 a.m., one-half hour or forty-five minutes after Rachelle first entered Officer Poulsen's police car.
b. Zelig asked or told Rachelle Joseph to wait for a homicide detective to talk to her about the events she observed or possibly
told this to someone else and Rachelle Joseph overheard him. This is probably the same event described in (a) above.
Id. at 948–49, 959, citing R. Joseph Dep. at 39, 40, 87–89.
By Appellants' own admission, therefore, Officers Zelig and Mendez had no direct or indirect contact with Mrs. Joseph after
1:45 a.m. This was forty-five minutes after she voluntarily returned to the scene, no later than fifteen minutes after she gave her
statement to Officer Poulsen, and about the same time she saw and spoke to her husband. Neither defendant had any further
involvement in her alleged detention. Lieutenant Zelig's entire involvement was to convey Sergeant Mendez's desire that she
be further questioned. There is no evidence that either defendant was aware that she remained in the police car as long as she
did, knew that she had requested to go home,4 or was otherwise aware of the conditions or circumstances.
*704 **11 Based on this record, we conclude that the district court properly granted summary judgment for the
defendants. It is undisputed that Mrs. Joseph was at the shooting scene voluntarily for between thirty and forty-five minutes,
until she talked to her husband and learned he was not seriously injured. Because this portion of the encounter was consensual, it
does not implicate the Fourth Amendment. U.S. v. Lopez, 443 F.3d 1280, 1283 (10th Cir.2006). At the very earliest, the incident
escalated from a consensual encounter to an investigative detention after Mrs. Joseph learned that Officer Mendez wanted her
to be interviewed. See U.S. v. Shareef, 100 F.3d 1491, 1500 (10th Cir.1996). Assuming without deciding that at this point the
encounter became an investigative detention, Mrs. Joseph must also show that the detention was unreasonable, Fuerschbach,
439 F.3d at 1202, by identifying evidence from which a reasonable jury could conclude that her detention was not justified at
its inception and not reasonably related in scope to the circumstances justifying it, Johnson, 364 F.3d at 1189.
As to the first step, the undisputed evidence shows that Officers Mendez and Zelig were justified in asking Mrs. Joseph to be
interviewed. They knew that Mrs. Joseph was the first on the shooting scene and thus a possible crime witness. Mrs. Joseph
does not argue that this judgment was unreasonable.
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Mrs. Joseph's apparent argument is that any further questioning was unnecessary because she had already told Officer Poulsen
that she did not observe the shooting and did not know anything. We do not agree. There is no evidence that Officers Mendez or
Zelig knew that Mrs. Joseph had given a statement to Officer Poulsen; indeed, there is no evidence that her statement to Poulsen
preceded Mendez's decision to question her. Nor is there any evidence that they knew, at the time of that decision, what she said
to Officer Poulsen. Moreover, when they asked Mrs. Joseph to be interviewed, Officers Mendez and Zelig knew that Mr. Joseph
had been in a shooting approximately thirty to forty-five minutes earlier, Mrs. Joseph was the first on the scene following the
shooting, and Mrs. Joseph was so upset that after first leaving the scene she returned, crying, to learn of her husband's welfare.
In her deposition, Mrs. Joseph said she could not “remember exactly” what she said in her statement to Officer Poulsen. R.
Joseph Dep., Supp.App. 93. Even assuming that Mendez knew that Mrs. Joseph had already given a statement, it would not be
unusual, or objectively unreasonable, for police to requestion a witness under such circumstances.
As to the length of the detention, based on the facts in the record, no reasonable jury could conclude that Officers Mendez
and Zelig were responsible for Mrs. Joseph's presumed three-and-a-half-hour stay in Officer Poulsen's cruiser after she had
talked to her husband. Lippoldt, 468 F.3d at 1218–19; Scott, 216 F.3d at 911. She admitted that she never spoke directly to
Mendez, and that Mendez's only involvement was instructing Zelig to have someone interview her. Appellant's App. 948, 958.
There is no evidence that Mendez or Zelig knew, or could reasonably have foreseen, that this request would entail a multi-hour
detention in Officer Poulsen's car, or that either of them had any awareness of Mrs. Joseph's situation after 1:45 a.m. Indeed,
Mrs. Joseph expressly admits in her response to the defendants' summary judgment motion that she has no knowledge of
either defendant's involvement after this time. See id. at 948–49, 958–59.
*705 **12 So far as the record reveals, it was Officer Poulsen—not the defendants—who was responsible for placing Mrs.
Joseph in the police car and who was (along with two other non-defendant officers) aware of her circumstances and the length
of time of her detention. Yet she rewarded him for his efforts with thanks and a hug, not with a lawsuit.
If Officer Poulsen were a named defendant, the length of her stay in his car might well require us to reverse the grant of
summary judgment. But the sum total of the evidence relating to the two named defendants is that one officer told another
to ask Mrs. Joseph to be interviewed, the second officer complied with the first officer's instruction, and then both left the
scene. Based on these facts, no reasonable jury could conclude that Mendez and Zelig were the but-for cause of Mrs. Joseph's
prolonged stay in Poulsen's car. This absence of predicate facts establishing but-for causation means that Mrs. Joseph has not
alleged a constitutional violation attributable to these defendants. Accordingly, Officers Mendez and Zelig are entitled to
qualified immunity.
V. Conclusion
We AFFIRM the district court's judgment dismissing Mr. Joseph's cause of action against Mr. Shepherd for failure to state a
claim, and the district court's grant of qualified immunity to Mr. Bartlett. We also AFFIRM the grant of summary judgment
in favor of Salt Lake City because Mr. Joseph's due process cause of action is barred by the doctrine of claim preclusion.
And we AFFIRM the district court's grant of summary judgment in favor of Lieutenant Zelig and Sargent Mendez on Mrs.
Joseph's Fourth Amendment claims.
That leaves us with the pending motions in these two cases, which we resolve as follows: we GRANT the unopposed motion
in case number 05–4181 to seal the briefs and appendices, GRANT the motion in 04–4212 to strike the attachments to Mr.
Joseph's motion to separate appeals, and DENY the motion in 05–4181 to strike the appellee's brief.
All Citations
211 Fed.Appx. 692, 2006 WL 3692453
Footnotes
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*
1
2

3
4

This order and judgment is not binding precedent, except under the doctrines of law of the case, res judicata, and collateral estoppel.
It may be cited, however, for its persuasive value consistent with Fed. R.App. P. 32.1 and 10th Cir. R. 32.1.
In addition to the two issues discussed below, Mr. Joseph challenges the district court's dismissal of his complaint against Salt Lake
City as a sanction for scandalous litigation practices. See Appellant's Br. 37–44. Because we affirm the dismissal on the merits, we
need not address this alternative holding.
Mrs. Joseph's deposition testimony differed from her affidavit with regard to the precise time of these events. In her deposition, she
estimated that Officer Poulsen told her she had to go to the station between 30 and 45 minutes after her arrival, Supp.App. 97, and
she talked with her husband more than an hour, and possibly more than two hours, after her arrival. Id. at 100. In her affidavit, which
was prepared subsequent to her deposition, Mrs. Joseph stated that the request that she be taken to the station for questioning and
her conversation with her husband occurred at the same time, about half an hour after she arrived at the scene of the shooting. App.
887. Neither party treats these discrepancies as material.
Officer Poulsen testified by affidavit that Mrs. Joseph left the scene “shortly after she spoke with her husband and determined he was
okay,” that he was never asked or ordered by any officer to detain her, and that she was not detained. Poulsen Aff. at 2, App. 858.
For purposes of summary judgment, the district court properly credited Mrs. Joseph's version of the events.
In her deposition, Mrs. Joseph testified:
Q: Did you ever tell anybody, I've told you all I know. I want to go home?
A. Yes.
Q: Who did you tell that?
A: Poulsen
R. Joseph Dep., Supp.App. 99. In her affidavit, Mrs. Joseph stated that she told certain “officers” that she wanted to go home,
mentioning only Cameron Platt by name. R. Joseph Aff. at 5, App. 888. This was after her last conversation with Officer Zelig.

End of Document
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STATEMENT OF JURISDICTION

The Utah Court of Appeals has jurisdiction over this matter pursuant to
Rule 14 of the Utah Rules of Appellate Procedure and Utah Code Ann.§ 10-31012.5.
STATEMENT OF ISSUES PRESENTED

Petitioner Robert Joseph ("Joseph") presented ten issues for review in the
Brief of Petitioner. However, contrary to Rule 24(a)(5) of the Utah Rules of
Appellate Procedure, Joseph failed to provide a citation to the Record showing
that the issues were preserved or a statement of the grounds for seeking review of
each issue not preserved.
STANDARD OF REVIEW

Salt Lake City (the "City") contends that the standard of review identified
by Joseph as a correction of error standard with no deference to the Commission's
decision is incorrect. That is a standard applicable to agencies that are governed
by the Utah Administrative Procedures Act (UAPA). The Salt Lake City Civil
Service Commission ("the Commission") is not gave~ by the UAPA.
The appropriate standard of review of the Commission's Order is reviewed
only "for the purpose of determining if the Commission has abused its discretion
or exceeded its authority." Utah Code Ann.§ 10-3-1012.5 (1999). See also,
Lucas v. Murray City Civil Service Commission, 949 P.2d 746 (Utah App. 1997);
Kelly v. Salt Lake City Civil Service Commission, 2000 UT App. 235, 8 P.3d
1048.
1

The Commission's findings must be supported by substantial evidence.
Lucas, 949 P.2d at 758. The Commission's factual findings will be overturned
only if they are clearly erroneous. Kelly, 2000 UT App. 235

~

15.

STATEMENT OF THE CASE

Nature of the Case.
On March 26, 1999, Joseph, who was a police officer with the Salt Lake
City Police Department, pulled over a car driven by Westley Scott. During that
traffic stop, Scott attempted to flee and Joseph fired eleven shots, striking Scott
once in the face and once in the foot. As a result of that incident, Joseph was
terminated from the Salt Lake City Police Department on July 16, 1999 for
violation of the deadly force policy and for violating the policy that prohibits
shooting at or from a moving vehicle. On January 3, 2000, Acting Chief A.M.
Connole modified that decision, reinstating Joseph but imposing a twenty-day
suspension for violating both policies. Joseph appealed Chief Connole' s decision.
The Civil Service Commission conducted a two-day evidentiary hearing after
which it upheld the Chiefs decision. Joseph now appeaJs the decision of the Civil
Service Commission.

Course of Proceedings
Joseph appealed Chief Connole's decision to the Civil Service Commission
on January 7, 2000. The Commission held an evidentiary hearing on April 11,
2000 and May 8, 2000. On December 6, 2000, the Commission upheld Chief
Connole's decision. Joseph appealed that decision to this Court. On June 28,
2

2001, Joseph filed his Brief of the Petitioner. Thereafter, the City filed a Motion
to Strike portions of Joseph's Addendum (Respondents' Addendum 1) on the
grounds that the addendum contained information that was not part of the record
before the Commission. This Court granted the City's Motion. Pursuant to the
Order of this Court dated August 14, 200I-""(Respondents' Addendum 2), the
portions of Joseph's addendum that were identified on pages 3 through 9 of the
City's Memorandum in Support of its Motion to Strike (Respondents' Addendum
1) were ordered stricken.

Disposition in the Trial Court or Agency.
On December 6, 2000, the Commission entered its Findings of Fact,
Conclusions, and Order (R. 435; Respondents' Addendum 3) affirming Chief
Connole's decision that Joseph violated the deadly force policy and violated the
policy prohibiting shooting at or from a moving vehicle. Because Joseph
stipulated that the twenty-day suspension was not disproportionate to the charge
that he violated police policies and only contested Chief Connole' s finding that
Joseph's actions were in violation of police policies, th~--Commission also upheld
the imposition of the twenty-day suspension.

Unsupported Facts Should Be Stricken.
As required by Utah Rules of Appellate Procedure 24(a)(7), all statements
of fact and references to the proceedings below shall be supported by citations to
the record. Joseph has presented many "facts" that were not before the
Commission. He relies upon extraneous information in his addendum that this
3

Court has previously stricken and frequently fails to provide any citation to the
Record. For these reasons, the City requests that Joseph's Statement of Facts Nos.
6, 25, 26, 27, 29, 30 and 31 be stricken. The City also submits that the citations
supporting Joseph's Facts Nos. 17, 19, 22, 23, and 28 are inaccurate and do not
support Joseph's representations, in whole or in part, made in those paragraphs.

Statement of Undisputed Facts.
On April 11, 2000, the attorneys for both parties signed a Statement of
Undisputed Facts, agreeing and stipulating to a number of undisputed facts (R.
042-045; Respondents' Addendum 4). This Statement of Undisputed Facts was
presented to the Commission at the beginning of the evidentiary hearing (R. 053:8;
Respondents' Addendum 4). The Undisputed Facts (Respondents' Addendum 4)
agreed to by both parties and accepted by the Commission are as follows:
1.

The incident which gave rise to the disciplinary action taken against

Officer Robert Joseph ("Joseph") occurred on March 26, 1999 at approximately
1:00 a.m.
2.

The location of the incident was approximately 2300 South 700 East

in Salt Lake City, Utah.
3.

Joseph was off-duty on that date, working apart-time job.

4.

Joseph was wearing his police uniform and was driving a police

vehicle.
5.

Joseph was called away from his part-time job to meet his wife at 9th

South and 7th East.
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6.

A car driven by Westley Scott ("Scott") passed Joseph going at a

high rate of speed.
7.

Joseph's wife asked him several times ifhe was going to follow the

8.

Initially Joseph declined to follow Scott's car.

9.

Eventually, Joseph decided to follow Scott's vehicle.

10.

Joseph caught up with Scott's vehicle near 2100 South.

11.

Joseph turned on overhead lights at approximately 2200 South.

12.

Scott pulled his vehicle to the side of the road but continued to creep

car.

forward.

13.

Joseph pulled his vehicle in front of Scott's car at an angle.

14.

Joseph did not call dispatch when he initiated the traffic stop.

15.

When both cars were stopped, Joseph saw Scott waiving his arms

around.
16.

Joseph exited his vehicle and drew his gun.

17.

Joseph approached Scott's car on the driv,er' s side.

18.

Joseph was telling Scott to roll down the window and, when Scott

did not respond, Joseph opened the driver's side door.
19.

Scott put the car into reverse and began backing up.

20.

Joseph pulled himself up on the running board of Scott's vehicle.

21.

Scott stopped the car suddenly, causing Joseph to fall from the

vehicle. Scott then accelerated and fled from the scene.

22.

During the incident, Joseph fired eleven rounds, two of which hit

Scott (one in the cheek and one in the foot).
23.

Scott drove to the home of his girlfriend where he was arrested and

taken to St. Marks Hospital.
24.

After Scott had left the scene, Joseph called dispatch.

25.

Scott's vehicle was impounded on March 26, 1999 and taken to the

City impound lot.
26.

On March 31, 1999, the car driven by Scott on the night of the

incident was released to the owner of the vehicle, who was not involved in the
incident.
27.

Scott was arrested on March 26, 1999 and booked into the Salt Lake

County Jail on charges of aggravated assault on a police officer and felony traffic
fleeing.
28.

Joseph was placed on administrative leave on March 26, 1999.

29.

On March 29, 1999, Joseph was suspended pending the investigation

of the incident.
30.

Both Internal Affairs and the Homicide Unit of the Salt Lake City

Police Department investigated the March 26, 1999 incident.
31.

The Salt Lake County District Attorney's Office filed an Information

in the Third District Court on April 19, 1999 charging Joseph with aggravated
assault on Scott, a second degree felony
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32.

A Warrant for Joseph's arrest was issued on April 19, 1999 and

Joseph was arrested and booked into the Salt Lake County Jail.
33.

On July 16, 1999, then Chief Ruben Ortega terminated Joseph's

employment with Salt Lake City Corporation, finding that Joseph had used deadly
force after any potential threat to him had -passed and had violated the policy
against firing at or from a moving vehicle.
34.

On November 23, 1999, the criminal charge against Joseph was

dismissed.
35.

On January 3, 2000, Acting Chief of Police A.M. Connole reviewed

Joseph's termination and amended the decision, finding Joseph's use of deadly
force was not in policy and imposed a twenty day suspension.
36.

Joseph was reinstated effective on January 3, 2000 and received his

back pay from July 16, 1999 to January 3, 2000, less the twenty days.
Additional Findings of Fact.

In addition to the Statement of Undisputed Facts stipulated and agreed to by
both parties, the Commission made the following additienal findings
(Respondents' Addendum 3):
1.

Joseph fired at least 2 shots at Scott's vehicle as the vehicle was

moving away from him.
2.

One eyewitness, John Childress, heard a car accelerating and then

heard several shots.
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3.

Another eyewitness, Darin Bell, looked out his window and saw

Joseph standing in a shooting stance, heard some shots but saw no vehicle.
4.

Joseph shot at Scott's vehicle despite the fact that his vision was

blurred and he was unsure of his target.
5.

Joseph stipulated that the twenty-day suspension was not

disproportionate to the charge that he violated police policies and only contested
Chief Connole's ruling that Joseph's actions were in violation of police policies.

SUMMARYOFARGUMENT
Joseph failed to marshal the evidence as required by Rule 24(a)(9) of the
Utah Rules of Appellate Procedure and dictated by recognized case law. Rather,
Joseph is content to misrepresent that the City failed to produce any witnesses or
evidence to support the Chiefs finding that Joseph violated police policies.
Joseph then spends the bulk of his brief merely rearguing the case he presented to
the Commission.
The City was only required to meet its burden of proof as to the inquiry: do
the facts support Chief Connole's decision? Joseph conceded the proportionality
inquiry, taking it "off the table." The City presented substantial evidence that
Joseph, indeed, violated the deadly force policy and the policy that prohibits firing
at or from a moving vehicle. A review of that evidence reveals that the
Commission did not abuse its discretion in ruling to uphold Chief Connole' s
decision.
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Although Joseph raises ten issues on appeal, his arguments as to each are
not persuasive. Specifically, the Commission did not err in finding there was
substantial evidence to support the charge that Joseph violated police policies
(Issue 1). Joseph has no evidence that the Commission did not take into account
two previous shootings (Issue 2). The Commission did not err in preventing Chief
Connole from answering questions concerning statements made during settlement
negotiations (Issue 3). Joseph's contention that the Commission erred in accepting
hearsay and conflicting testimony fails because the Commission is not bound by
formal rules of evidence and procedure and because the Commission is free to
weigh conflicting evidence and draw its own conclusions (Issue 4). The
Commission did not act with prejudice by failing to enforce Joseph's subpoena
since the Commission actually made the City produce certain evidence concerning
shooting incidents. Joseph never raised the issue of the crime scene video to the
Commission. Interestingly, Joseph had the crime scene video and could have
produced it had he chosen to do so. He cannot claim error for his failures. (Issue
5).
The Commission did not err in allowing statements made by witness Bell to
be introduced through the transcript of his statement and examination of Detective
Steve Wooldridge, the detective who took the statement. The transcript was
introduced without objection from Joseph's counsel. As for the letter from
Richard Shepherd, it is disingenuous for Joseph to argue that the Commission
committed error in allowing that letter into evidence when, in fact, Joseph's
0

attorney objected to its introduction and the Commission sustained that objection,
barring the City's introduction of that letter (Issue 6). The Commission did not err
in disallowing two diagrams Joseph's expert, David Lord, attempted to use. The
City claimed unfair surprise and objected to the admission of the evidence. The
Commission did not allow the two diagrams to be introduced but did allow Mr.
Lord to testify concerning the information contained in the diagrams. This ruling
was satisfactory to Joseph's attorney (Issue 7). The Commission did not modify
the Chiefs decision by concluding that Joseph engaged in unprofessional conduct
that put himself in danger. There was ample evidence to support this conclusion
(Issue 8).
The Commission did not violate its rules. It pla~ed the burden of proof and
proceeding upon the City. The City, in tum, met its burden by presenting
substantial evidence to support the Chiefs decision that Joseph violated police
policies (Issue 9). Joseph's claim that the Commission erred in not n1ling that
the 20-day suspension was inconsistent with and disproportionate to the offense is
groundless and fails in light of the fact that Joseph con~e.ded the proportionality
prong at the beginning of the hearing. Joseph only contested the issue of whether
or not the facts supported the finding that he violated police policies. The City and
the Commission relied on Joseph's representation that the proportionality inquiry
was taken "off the table." Joseph should not be allowed to now rescind his
concession (Issue 10).

10

ARGUMENT
I.

JOSEPH FAILED TO MARSHAL THE EVIDENCE
Rule 24(a)(9) of the Utah Rules of Appellate Procedure requires that "a
party challenging a fact finding must first marshal all record evidence that
supports the challenged finding." This has been defined as a "critical requirement
of appellate advocacy." Moon v. Moon, 1999 UT App.12 ~24, 973 P.2d431,
437. This Court has described the marshaling process:
The marshaling process is not unlike becoming the
devil's advocate. Counsel must extricate himself or
herself from the client's shoes and fully assume the
adversary's position. In order to properly discharge
the duty of marshaling the evidence, the challenger
must present, in comprehensive and fastidious order,
every scrap of competent evidence introduced at trial
which supports the very findings the appellant resists.
After constructing this magnificent array of supporting
evidence, the challenger must ferret out a fatal flaw in
the evidence. The gravity of this flaw must be
sufficient to convince the appellate court that the
court's finding resting upon the evidence is clearly
erroneous.
Moon, 1999 UT App.~ 24, quoting West Valley City v. Majestic Inv. Co., 818
P.2d 1311, 1315 (Utah App. 1991). It is recognized that when an appellant fails to
meet the "heavy burden" of marshaling the evidence, the court assumes that the
record supports the lower court's findings. Id.
A review of Joseph's Brief reveals that he failed to shoulder the burden of
marshaling the evidence. Rather, he shirks his duty entirely, ignoring the evidence

11

presented by the City and asserting, in at least four places in his Brief that the City
presented no evidence or witnesses to support the Chiefs decision. (See, e.g.
Brief of Appellant, pp. 12, 17 and 47). Simply because Joseph chose to ignore the
evidence presented by the City through numerous witnesses and exhibits does not
mean that competent evidence was not introduced. Joseph has chosen to focus on
the facts most favorable to his position and simply reargue his case. This Court
should decline to consider Joseph's challenge to the Commission's findings and
decision because of Joseph's complete failure to marshal the evidence. See e.g.
Whitear v. Labor Commission, 973 P.2d 982, 985 (Utah App. 1998) (the Court of
Appeals has shown no reluctance to affirm when the petitioner has failed to meet
its marshaling burden).
II.
THE COMMISSION'S FINDINGS WERE
SUPPORTED BY SUBSTANTIAL EVIDENCE.

A.

The substantial evidence standard.
It has been determined that the Commission's fmdings, upon which charges

are based, must be supported by substantial evidence. Lucas v. Murray City Civil
Service Commission, 949 P.2d 746, 758 (Utah App. 1997). Substantial evidence
has been defmed as "that quantum and quality of relevant evidence that is
adequate to convince a reasonable mind to support a conclusion." Id. Substantial
evidence is more than a mere "scintilla of evidence and something less than the
weight of the evidence." Id. The appellate court does not review the
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Commission's findings de novo or reweigh the evidence. Id. Findings based upon
substantial evidence will not be overturned "even if another conclusion from the
evidence is permissible." Whitear, 973 P.2d at 984, quoting, Hurley v. Bd. of Rev.
of Indus. Comm'n, 767 P.2d 524, 526-27 (Utah 1988).

B.

The Stipulated Statement of Undisputed Facts are conclusive.
Both parties stipulated and agreed to thirty-six undisputed facts and

presented those to the Commission at the beginning of the evidentiary hearing.

(R. 053:8; Respondents' Addendum 4). Ordinarily, stipulations are binding upon
the parties. It is recognized:
A stipulation of fact filed with and accepted by a court
"acts as an estoppel upon the parties thereto and is
conclusive of all matters necessarily included in the
stipulation." (citation omitted). Such a stipulation
"has all the binding effect of findings of fact and
conclusions of law made by the court upon the
evidence." (citation omitted). Because the facts stated
in a stipulation are conclusive, a stipulation of fact
"cannot be met by evidence tending to show that the
facts are otherwise." (citation omitted). Thus, if the
stipulation entered into by the parties still stands, the
commission and the parties are bound by it and the
commission cannot receive any evidence that conflicts
with the facts contained in it.
Yeargin, Inc. v. Auditing Division of the Utah State Tax Commission, 2001 UT
11,120, 20 P.3d 287, 293.
In order for a stipulation to be set aside, a party seeking relief from the
stipulation must request it by motion from the trial court. Id. at ,r 21. Here,
Joseph's attorney never sought relief from the Stipulated Statement of Undisputed
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Facts. Thus, this Stipulated Statement of Undisputed Facts must stand and should
be determined to be binding upon the parties and the Commission. As such, the
stipulated Statement of Undisputed Facts (Respondents' Addendum 4) must be
deemed conclusive as to all matters set forth therein.

C.

The City presented substantial evidence upon which the Commission

could base its findings and conclusions.
At the two day evidentiary hearing, the City presented eight witnesses and
introduced sixteen exhibits, one of which was withdrawn because the Commission
sustained Joseph's objection to that exhibit. A review of the evidence presented
will show clearly that there was substantial evidence presented to convince the
Commission to support ChiefConnole's decision. That evidence is summarized
as follows:

Detective Guy Yoshikawa testified concerning his interview with an
eyewitness, John Childress. The transcript of that interview (R. 155-178) was
introduced and admitted without objection from Joseph's attorney. (R. 053:19).
The detective testified that witness Childress heard a pop then a vehicle
acceleration followed by more shots. (R. 053: 20-22, 24 )(Yoshikawa' s cited
testimony is attached as Respondents' Addendum 5).

Detective Steve Wooldridge testified concerning his interview of
eyewitness Darin Bell. The interview of that transcript (R. 179-191) was
introduced without objection from Joseph's counsel. (R. 053:33). Detective
Wooldridge testified that witness Bell saw Joseph standing in the street in a
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shooting stance. Witness Bell also testified that Joseph fired two to three shots but
it was clear no vehicle was in sight. (R. 053:34-35)(Wooldridge's cited testimony
is attached as Respondents' Addendum 6).
Sgt. Jerry Mendez, employed by Salt Lake City Police Department for
twenty-seven and one-half years, testified-that based on his knowledge and
experience, Joseph was on the move when he was firing his weapon. (R. 053: 117).
The pattern of glass debris reveals that the vehicle was traveling from north to
south as the glass came out of the window. (R. 053:118). He also testified that
some of Joseph's statements did not coincide with the evidence. (R. 053:124).
Mendez also testified that Bell's eyewitness account was consistent with the
evidence of casings in the glass at the incident scene. (R. 053: 127).
Sgt. Mendez reviewed the deadly force policy and testified that based on
his investigation, he formulated an opinion that Joseph violated police policies
3-06-02 and 3-06-05.02. (R. 053:129-130). Sgt. Mendez testified that there were
many facts and evidence to support his opinion, including:

a.

In the walk through video staged and narrated by Joseph (R. 241 ),

Joseph stated that he came off the vehicle, rolled over and came up firing.
(R. 053:140). In one interview, Joseph said that he landed on his butt, prone and
came up firing. (R. 053:140). Joseph also stated in another interview that he fired
all rounds while on the car. According to Mendez, Joseph didn't know what
happened. (R. 053:140)

b.

The pattern on Joseph's police shirt matched the pattern on the car

roof. (R. 053: 150). From everything Sgt. Mendez reviewed, it appeared that the
car was moving away while Joseph shot at it. Joseph shot when the car was no
longer a threat to him. (R. 053:159)(Mendez's cited testimony is attached as
Respondents' Addendum 7).

Sgt. Mark Askerlund, employed by Salt Lake City Police Department for
eighteen years, testified about the Internal Affairs (IA) investigation that he
conducted. The IA Investigation Summary (R. 066-069) and Sgt. Askerlund's
interview with Joseph (R. 070-115) were introduced into evidence without
objection. (R. 053:217, 200). Sgt. Askerlund testified that the evidence at the
scene contradicted Joseph's statement that he fired all shots while on the car. (R.
053:203-206). Sgt. Askerlund testified that Joseph gave contradictory statements.
(R. 053:201). Although he asked for clarification, Sgt. Askerlund couldn't get a
satisfactory answer from Joseph. (R. 053:200-204). Sgt. Askerlund testified that
Joseph admitted several times that Joseph's vision was blurred. (R. 053:207).
Sgt. Askerlund could not reconcile why Joseph fired so._µiany shots and why so
many shots were fired after the threat was gone. (R. 053:212-13). The interview
with witness Bell was also persuasive. (R. 053:213).
Sgt. Askerlund also testified that deadly force would not have been
necessary if Joseph had adhered to regular safety practices. (R. 053:202). Once
Joseph chose to use deadly force, it was in excess. (R. 053 :220). Sgt. Askerlund
testified that Joseph put himself in danger. Askerlund testified that the policy
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prohibiting shooting at or from a moving vehicle is in place for a reason, i.e. if a
driver is disabled after being shot, the vehicle will still keep going and possibly
injure someone else. Moreover, a bullet will not stop a moving vehicle.

(R. 053:22l)(Askerlund's cited testimony is attached as Respondents' Addendum
8).
Assistant Chief Bill Shelton, who joined the Salt Lake City Police

Department in 1973, testified as to his familiarity with the policies in question.

(R. 054:254-55). Chief Shelton testified that everything Joseph did before, up to
and during the shooting violated police procedures. (R. 054:256). Those
violations included:

a.

Joseph made no attempt to contact dispatch. (R. 054:257).

b.

Joseph violated procedure by pulling in front of Scott's vehicle.

This put Joseph in the line of fire and put his police car in a position to be
rammed. This action denied Scott an escape route. (R. 054:259).

c.

Joseph left the position of cover and approached Scott's vehicle, still

without having ever notified dispatch. (R. 054:260).

d.

Joseph exhibited "tombstone courage" also described as playing

John Wayne. These terms describe an officer who puts himself in jeopardy for no
particular reason. When Joseph opened Scott's door, he displayed tombstone
courage. (R. 054:260).
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e.

Joseph, by his own comments, admitted that his weapon was not

clear, that he could not see the circumstances well and could not see the suspect
when he fired shots at the car. (R. 054:261).

f.

Joseph acted with a complete lack of regard for the way Salt Lake

City Police Department does business and for the department's process and
procedures. (R. 054:287).
g.

Chief SheltoJ:! found it very disconcerting to view the video walk

through created and narrated by Joseph. (R. 054:287).
h.

Joseph admitted that his weapon was out of focus and that Scott's

car was out of focus when he was down on the ground. Joseph also admitted that
he didn't know how he got back up but he continued to shoot. (R. 054:288).
1.

Joseph admitted that as the car was moving away he fired at least

two rounds. (R. 054:289).
Chief Shelton testified that he concluded that Joseph violated both the
deadly force policy and the policy prohibiting firing at or from a moving vehicle.
(R. 054:261). To Chief Shelton, the incident lacked all reasonableness.
(R. 054:263). Shelton considered the eyewitness testimony that Joseph was seen
standing in the roadway firing without anyone else in sight. (R. 054:264).
Chief Shelton testified that the letter of termination written by former Chief
Rub~n Ortega accurately reflected the decision of the administration and the belief
that Joseph was out of policy. That letter, Exhibit 13, (R. 234-238) was admitted
without objection. (R. 054:264). Chief Shelton continued that the decision of
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Chief Ortega was shared by five administrators. It was not a close question and
was made without reservations. (R. 054:265)(Shelton's cited testimony is attached
as Respondents' Addenq.um 9).

Chief A.M. "Mac" Connole, a thirty-one year veteran of the Salt Lake
City Police Department reinstated Joseph-on January 3, 2000, finding Joseph out
of policy and imposing a twenty day suspension. The reinstatement letter (R. 23 9240) was admitted without objection. (R. 054:305). Chief Connole testified as to
the factors behind his decision:

a.

Joseph failed to stay behind the suspect vehicle. (R. 054:311).

b.

Although Joseph was probably in danger when he was on Scott's

car, the danger ended when Joseph fell from the car. This was discussed in
Ortega's letter. (R. 054:313).
c.

Once Joseph was off the car, the deadly force policy no longer

applied. Connole believed Joseph should have discontinued firing at that time.
Chief Connole stated that an officer must not continue to shoot at a vehicle as it is
driving away. (R. 054:314).

d.

Everything was elevated as a result of Joseph's poor police

procedures. (R. 054:315).

e.

It was obvious to Chief Connole that Joseph violated the policy

prohibiting shooting at a motor vehicle. (R. 054:315).
In retrospect, Chief Connole still thinks he had substantial evidence to
indicate and support his finding that Joseph violated both policies. (R. 054:331).
1C)

He emphasized that any shots Joseph fired once he was on the ground would be
out of policy. (R. 054:334). Chief Connole stated that he incorporated the
findings of the Internal Affairs investigation 99002S when he issued his
reinstatement letter. Chief Connole did not just look at the deadly force portion of
it. He reviewed the whole incident. (R. 054:346). Chief Connole testified that
every investigator independently found inconsistencies in Joseph's statements.
(R. 054:348-49). Based upon the information and evidence he had at the time,
Connole found that Joseph fired his gun after Scott's car was no longer a threat.
(R. 054:349-50)(Connole's cited testimony is attached as Respondents'
Addendum 10).
Even Joseph's own selected witnesses and Joseph himself gave testimony
that supported the Chiefs decision and the Commission's findings and
conclusions upholding that decision.
Kenneth Wallentine, one of Joseph's experts admitted that if an officer is
aware that a car is going away, he is not authorized under the police policy to fire
at the vehicle. (R. 053:185-186)(Wallentine's cited testimony is attached as
Respondents' Addendum 11 ).
John Childress, who appeared in person testified that he heard the car
wheels squeal and then heard gun shots. (R. 054:366). Childress indicated that he
had a fresh recollection when he gave his statement to police (R. 15 5-17 8) and
would not contradict or recant anything in that interview. (R. 054:370). Childress
reiterated that he heard the car step on it and then a second later heard shots, in
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that order. (R. 054:373-74)(Childress' cited testimony is attached as Respondents'
Addendum 12).
Another of Joseph's experts, David Lord, stated that the glass pattern at the
scene indicated that the car was in motion but conceded that the concentration of
glass was a "non-issue" and did not make any difference. (R. 054:449,
454)(Lord's cited testimony is attached as Respondents' Addendum 13).

Rob Joseph testified before the Commission. A video tape (R. 241) ofhis
version of the incident was also introduced and shown to the Commission. Joseph
admitted that he did not call dispatch. His failure to do so was not in policy.
(R. 054:386-87). He admitted that he fired as he came up off the ground.
(R. 054:393). Joseph's gun was blurry and he could not focus on the front sight of
the gun nor could he focus on the car. (R. 054:393). Joseph testified that his gun
was probably in every direction. (R. 054:396). Joseph stated that it makes sense
for safety reasons to contact dispatch, even while admitting he did not do so.
(R. 054:396-97). When questioned by a Commissioner, Joseph admitted that he
had made contradictory statements. (R. 054:426-27). Joseph's video underscores
that Joseph's vision was blurry when he fired the weapon and that he fired as the
car moved away from him. (Joseph's cited testimony is attached as Respondents'
Addendum 14).
The City also introduced without objection the following exhibits: a
transcript ofDet. Mark Scharman's interview with Robert Joseph (R. 116-154); a
transcript of Mark Askerlund's interview with Westley Scott (R. 192-211); a
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drawing of the vehicle placement drawn by Robert Joseph (R. 212); computerized
drawings of the vehicle, tire mark, glass debris and location of spent casings (R.
215-216); several photographs (R. 217-232); and a letter of suspension (R.233).
Various witnesses testified as to the importance of these exhibits. The
Commissioners were able to review these-exhibits and give them any weight they
deemed warranted. All of the exhibits introduced by the City supported and
substantiated the City's position that there were ample facts to support Chief
Connole's determination that Joseph violated police policies.

D.

The Commission's Findings of Fact and Conclusions were amply

supported by substantial evidence.
On December 6, 2000 the Salt Lake Civil Service Commission issued
Findings of Fact, Conclusions and an Order. The Findings of Fact are supported
by the Stipulated Statement of Undisputed Facts as well as by the evidence
summarized above. The Commission's Conclusions are likewise supported by the
substantial evidence summarized above.
Finally, the Order upholding the finding by Chief Connole that Joseph's
actions violated police policies was supported by substantial evidence.. Therefore,
this Court should determine that the Commission did not abuse its discretion or
exceed its authority in rendering its final Order. See Lucas v. Murray City Civil
Service Commission, 949 P.2d 746, 751 (Utah App. 1997).
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m.
JOSEPH'S ARGUMENTS FAIL AS TO EACH
OF THE TEN ISSUES HE RAISES ON APPEAL
Issue 1.

As set forth above, the Commission did not err in finding that there was
substantial evidence to support the charge that Joseph violated the department's
deadly force policy and the policy prohibiting shooting at or from a moving
vehicle.
Salt Lake City's deadly force policy states:
Deadly force may be used only when:
a. The officer reasonably believes that the use of
deadly force is necessary to prevent death or serious
bodily injury to the officer or another person.
b. The officer is effectuating an arrest or preventing
an escape from custody, AND
c. The officer reasonably believes deadly force is
needed to prevent the arrest from being defeated by
escape; AND (one of the following must be present):
I. The officer has probable cause to believe
the suspect has committed a felony offense
involving the infliction or threatened infliction
or death or serious bodily injury.
2. The officer has probable cause to believe
the suspect poses a threat of death or serious
bodily injury to the officer or to others if
apprehension is delayed.
Salt Lake City Policy 3-06-02.0l(emphasis original). The department provides
guidelines for the use of deadly force. Those considerations state:

Deadly force shall ONLY be exercised when all
reasonable alternatives have been exhausted or appear
impractical. Officers should consider:
a. Other methods of effectuating an arrest.
b. The direction in which the firearm is to be
discharged because of the possibilities that innocent
persons or property may be struck.
c. The age of the suspect and the offense
committed.
d. Light conditions (extreme caution must be used
at night or when other conditions obscure the officer's
vision).
e. The danger of firing while running or jumping.
Department Guidelines 3-06-03.02 (emphasis original). As set forth above, the
Commission was presented with substantial evidence that would indicate that
Joseph fired after the threat posed by Scott's vehicle was gone. Evidence was also
presented that Joseph fired despite the fact that his vision was blurry and he could
not see the target vehicle or his surroundings when he fired some of the shots.
Salt Lake Police Policy 3-06-05.02 states that "discharging a firearm at a
moving vehicle or from a moving vehicle is prohibited." Substantial evidence was
presented that Joseph fired at Scott's vehicle as it was moving away from him.
Numerous witnesses, including Joseph, testified that he fired at least two shots at
Scott's vehicle as that vehicle fled.
Joseph did not marshal any evidence that supported the challenged
findings. Instead, Joseph points to a few tidbits of testimony that he suggests
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makes the Commission's findings unreasonable. The testimony cited, however,
does not negate the evidence set forth above, nor is it sufficient to overwhelm the
evidence supporting the Commission's decision so as to render its decision an
abuse of discretion.
It should be noted that Joseph takes great liberties with the statements he
imputes to Kenneth Wallentine. The statements 1 through 4 set forth at page 21 of
Joseph's Brief are extrapolated from Mr. Wallentine's testimony that was based
only on hypothetical questions. In statement No. 3, for example, a review of the
Record cited by Joseph reveals that no such quotation was made by Mr.
Wallentine. In fact, Wallentine states that he would not feel comfortable
commenting on that subject. Surely, an individual's response to hypothetical
questions is not sufficient to support a determination that the Commission's
findings based upon the substantial evidence presented above constitutes an abuse
of discretion.
Issue 2.

Joseph has no evidence that the Commission di~_p.ot take into account two
previous shootings. The Commission, in fact, was presented with evidence of two
other officer involved shootings.
Sgt. Mark Askerlund testified that he investigated the two shootings
identified as involving Officer 1 and Officer 2. He explained that in the incident
involving Officer 1, the officer had witnessed the driver pushing an occupied car
into traffic. Twice, the driver then rammed Officer 1's police vehicle while he
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was in it. Then he tried to run over the officer. (R. 053 :236-240). Sgt. Askerlund
also described the situation involving Officer 2. (R. 053:240-24l)(Askerlund's
cited testimony is attached as Respondents' Addendum 8).
Chief Connole was also familiar with the two cases involving Officer 1 and
Officer 2. He described why the incident involving Officer 1 was found to be in
policy and was different than the incident involving Joseph. Primarily, that
difference was that Officer 1 had seen a felony being committed. Joseph, on the
other hand, had a speeder and a possible DUI driver. Also, the Chief noted that
Officer 1 fired only two shots versus the eleven fired by Joseph. (R.054:317-319).
With respect to the incident involving Officer 2, Chief Connole testified as
to the differences between that incident and Joseph's incident. In the incident
involving Officer 2, a felony arrest had been made and the felon had been
handcuffed and arrested. The felon was placed in the police vehicle. Thereafter,
the felon took control of the police vehicle. She drove the vehicle directly at
Officer 2 and his partner. Again, the officer did not fire as many shots at the
fleeing felon as Joseph did at Scott's vehicle. (R. 054:3l9-32l)(Connole's cited
testimony is attached as Respondent's Addendum 10). The Commission was also
presented with the file summaries of the shooting incidents of both Officers 1 and
2. (Officer 1: R. 381-393; Officer 2: R. 394-400).
Joseph has failed to make a showing of inconsistency. "Meaningful
disparate treatment can only be found when similar factual circumstances led to a
different result without explanation." Kelly v. Salt Lake City Civil Service
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Commission, 2000 UT App. 235 ~ 31 (emphasis added). Chief Connole and Sgt.
Mark Askerlund both testified about and explained the differences between the
incident involving Joseph and the incidents involving Officer 1 and Officer 2.
Additionally, the Commission is free to weigh the evidence presented to it
and draw its own conclusions. Bruner v. Carver, 920 P.2d 1153, 1198 (Utah
1996). Trial courts are accorded great discretion in determining factual matters
since they are in the best position to "access the credibility of witnesses and to
derive a sense of the proceeding as a whole." Id.
It is also possible that the Commission gave little weight to the testimony
concerning the cases involving Officer 1 and Officer 2 since that testimony
pertained to an element that Joseph had conceded. Generally, the Commission
must make two inquiries when conducting appeals: "(l) do the facts support the
charges made by the department head, and, if so (2) do the charges warrant the
sanction imposed?" In re Discharge of Jones, 720 P.2d 1356, 1361 (Utah 1986).
At the beginning of the evidentiary hearing, Joseph conceded the second inquiry,
leaving the City only to offer proof as to the first inquicyJ Joseph's attorney stated
to the Commission:
To facilitate this hearing, we have agreed - Officer
Joseph has agreed that he is not requiring the city to put on its
evidence and put it to its test as to the proportionality of the
penalty. We are focusing only on the finding whether he was
in or out of policy for the shooting. Ifhe is found in policy
the penalty goes away anyway.
If the commission finds and support the city that he
was out of policy then he is willing to take his [whipping] and
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take that as to having the city put on their evidence as to
whether that was disproportionate or not.
So there's only one issue because the other one was
taken off the table.
(R:053:4)(emphasis added)(the cited testimony is attached as Respondents'
Addendum 18). Thus, because an analysis of evidence regarding the consistency
of the sanction compared with previous sanctions imposed falls under the second
inquiry, Kelly, 2000 UT App 235

~

21, the Commission was not obliged to

consider the evidence of the other officer shootings since it would not be ruling on
the second inquiry.
Even though Joseph conceded the proportionality inquiry, Joseph
nevertheless has failed to show that the incidents involving Officer 1 and Officer 2
are sufficiently similar to Officer Joseph's incident that Chief Connole should
have ruled that Joseph's shooting incident was in policy.
Issue 3.

The Commission did not err in preventing Chief Connole from answering
questions concerning statements made during settlement negotiations. Moreover,
Joseph has presented no evidence to support his statement that the Commission
wrongfully excluded evidence of intent, bias, and motives directly relating to the
credibility of other witnesses.
Rule 408 of the Utah Rules of Evidence provides:
Evidence of ( 1) furnishing or offering or promising to
furnish, or (2) accepting or offering or promising to
accept, a valuable consideration in compromising or
attempting to compromise a claim which was disputed
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as to either validity or amount, is not admissible to
prove liability for or invalidity of the claim or its
amount. Evidence of conduct or statements made in
promising negotiations is likewise not admissible.
At the evidentiary hearing, Joseph's attorney questioned Chief Connole:
Q. (Mr. Reading) Chief Connole - I'm sorry, Chief,
isn't it true that you at one time found Officer Joseph
to be within policy as far as the shooting goes and out
of policy as far as the stop and those issues?
A. (Chief Connole) Well, again, there was some
negotiations going on between his attorney and the
City attorney.
(R. 054:331). The City's attorney objected stating "this testimony concerns a
matter that was strictly limited to a matter in settlement." (R. 054:331-332).
Joseph's attorney did not argue against the City's objection but merely replied "I
just asked the question." (R. 054:332). The Commission sustained the objection.
(R. 054:332). (cited testimony is attached as Respondents' Addendum 15). In
reviewing the admissibility of evidence, this Court gives deference to the trial
courts "advantaged position and does not overturn the result unless it is clear the
trial court erred." Davidson v. Prince, 813 P. 2d 1225,.,1-230 (Utah App. 1991).
Joseph contends that evidence of alleged biases and retaliatory motives of
Chief Connole, Chief Shelton, Sgt. Mendez, Sgt. Askerlund, Det. Sharman and
Det. Snow are admissible under Rule 608 of the Utah Rules of Evidence.
However, Joseph's counsel never attempted to introduce any evidence of such
alleged biases or retaliatory motives. Joseph also contends that the Commission
erred in excluding evidence of a "retaliatory discharge" (Brief of Petitioner at p.
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25, 26 and 27). This was not an issue before the Commission because, plainly,
Joseph was not discharged. The issue on appeal to the Commission was Chief
Connole's January 3, 2000 decision to reinstate him while ruling him out of
policy.
Joseph's counsel could have raised-the issues of intent, bias, or
impeachment in an effort to convince the Commission to overrule the City's
objection and to allow testimony concerning Connole's statements made during
settlement negotiations to be admitted. Joseph's attorney never challenged the
City's objection in any way. It has been recognized that any issue not preserved is
ordinarily not appealable. State v. Olsen, 860 P.2d 332, 335 (Utah 1993).
Without making a proper objection, a party "is precluded from presenting an issue
for the first time on appeal unless the [party] on appeal, persuades us the trial court
committed plain error or that there are other exceptional circumstances." State v.
Sepulveda, 842 P.2d 913, 917-18 (Utah App. 1992).
The Commission did not err in sustaining the City's objection on the
grounds that evidence of conduct or statements made between Joseph's attorney
and the City attorney and/or Connole during settlement negotiations was
inadmissible.
Issue 4.

Joseph contends that the Commission erred in accepting hearsay and
conflicting testimony. It is recognized however that the Commission is not bound
by formal rules of evidence and procedure. Lucas, 949 P.2d at 756. Thus, the
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Commission must "determine what evidence should, in fairness, be admitted." Id.
quoting Tolman, 818 P .2d at 31. Again, Joseph never marshaled the evidence that
supported the Commission's findings. Rather, he points to a scattered amount of
testimony that he contends is inconsistent with other testimony, which he fails to
bring forth. Much of the so-called evidence he attempts to present, however, is
based on information that has been stricken by Order of this Court. (See e.g. Brief
of Petitioner, p. 27 referring to Addendum C(4); p. 28, referring to Addendum H;
p. 29, referring to Addendum C(5) and Addendum 1(2); p. 30, referring to
Addendum 1(3), Addendum J(2) and Addendum K(l); p. 31 Addendum K(S);
Addendum L(3), Addendum L(2) and Addendum L(S); p. 33 referring to
Addendum D(2), Addendum L(l l), Addendum L(l2), Addendum L(13),
Addendum Q and Addendum M(3); p. 36 Addendum 0(3), Addendum 0(4); p. 37
Addendum 0(5)). Joseph should not be allowed to raise the specter of error by
relying on arguments based upon information that has been stricken by this Court.
To the extent that contradictory testimony was presented, "the fact finder is
free to weigh conflicting evidence presented and to draw its own conclusions."
Bruner v. Carver, 920 P.2d 1153, 1158 (Utah 1996).

Issue 5.
Oddly, Joseph claims that the Commission acted with prejudice by failing
to enforce Joseph's subpoena for documents and a request for a crime scene video.
The Commission favored Joseph by ruling, after the City objected to Joseph's
subpoena, that the City would, in fact, be required to produce certain evidence
11

concerning the shooting incidents involving Officer 1 and Officer 2. With respect
to a crime scene video, the Commission was never asked to rule on that matter.
Moreover, in Petitioner's Brief, he admits that he and his experts already had the
crime scene video (Brief of Petitioner p. 36: "David Lord interpreted the evidence
using the City's crime scene video." "David Lord viewed the crime scene video
taken by Det. Snow."). Therefore, if Joseph believed the crime scene video would
have made a difference, he could have produced it and attempted to use it in any
manner he deemed warranted. He failed to do so and cannot now claim that had it
been produced there would have been a different outcome to the hearing.
Issue 6.

The Commission did not err in allowing statements made by witness Bell to
be introduced through the transcript of his statement and examination ofDet.
Steven Wooldridge, the detective who took the statement. As for the letter by
Richard Shepherd, it is disingenuous for Joseph to argue that the Commission
committed error in allowing that statement when, in fact, Joseph's attorney
objected to introduction of that letter by the City and the_Commission sustained
the objection. Based upon the Court's ruling, the City had to withdraw that letter.
At the evidentiary hearing, the transcript of witness Darin Bell was
introduced and admitted into evidence. Joseph's attorney made no objection.
(R. 053:33; Respondents' Addendum 6). Det. Steven Wooldridge, the detective
who interviewed witness Bell was cross examined by Joseph's attorney.
(R. 053:37-39; Respondents' Addendum 6).
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The testimony of Darin Bell was not the only testimony that was presented
by way of transcript. As part of Joseph's case, he presented the testimony of
Westley Scott through a transcribed interview taken at St. Mark's Hospital (R.
343-355), a transcribed interview of Scott taken at the Salt Lake County jail (R.
356-380), and through the preliminary hearing transcript in the criminal matter
brought against Joseph (R. 242-342).
Joseph cannot have it both ways. He cannot use transcripts of unavailable
witnesses to serve his purpose yet complain, after the fact, that the City used the
transcript of witness Bell's statement. It is well recognized that "failure to object
constitutes waiver of the objection and, consequently, any issue not preserved is
ordinarily not appealable." State v. Olsen, 860 P.2d 332, 335 (Utah 1993). See
also, Whitear v. Labor Commission, 973 P.2d 982, 985 (Utah App. 1998) (it is
well settled that issues not raised before the Commission are waived on appeal).
Joseph's attorney had no objection to the introduction of Mr. Bell's testimony
through the transcript and the examination ofDet. Wooldridge. As such, Joseph
has waived the objection he now raises and has not preserved the issue for appeal
to this Court.
With respect to the letter from Richard Shepherd to Chief Connole, the City
did try to introduce that letter into evidence. Joseph's attorney objected to the
letter on the grounds that it lacked foundation. (R. 054:321). The Commission
sustained Joseph's objection and did not allow the letter to be admitted or
submitted into evidence. (R. 054:329). The letter, which the City had designated

as Exhibit 15, was withdrawn and removed from the exhibit binders prior to the
conclusion of the evidentiary hearing. (R. 054:555). Therefore, Joseph's
contention that the Commission's neutrality was impaired by this letter resulting in
prejudice to Joseph is groundless. (The above cited testimony is attached as
Respondents' Addendum 16).
Issue 7.

The Commission did not err in not allowing Joseph's expert, David Lord, to
use two diagrams. During Lord's testimony, he attempted to introduce two
exhibits that were pictures of the suspension system of a Ford Escort. Those
exhibits, marked R.38 and 39 were objected to by the City. The City asserted that
the diagrams had never been given to the City's counsel until after the hearing
began. The City claimed unfair surprise and objected to their admission into
evidence. (R. 054:480-483). Although the Commission did not allow the two
diagrams to be admitted into evidence, it did allow Lord to testify concerning the
suspension and braking systems. This resolution was satisfactory to Joseph's
attorney who said, "The Commissioner has ruled. As long as the testimony stands,
we're fine." (R. 054:483)(the above cited testimony is attached as Respondents'
Addendum 17).
Therefore, Lord was able to testify concerning the braking system. Joseph,
therefore, suffered no prejudice. In fact, his attorney was satisfied with the
Commissioner's decision to exclude the two illustrative exhibits and allow Lord to
testify about them. Joseph's contention that the Commission abused its discretion
34

in excluding the two illustrative exhibits, therefore unfairly prejudicing his defense
fails.

Issue 8.
The Commission did not modify the Chiefs decision by concluding that
Joseph engaged in unprofessional conduct that put himself in a position of danger.
There was substantial evidence to support this conclusion. Several
witnesses testified as to the many ways that Joseph put himself in a position of
danger. See, Argument II, supra.

Issue 9.
The Commission did not violate its rules. It placed the burden of proof and
proceeding upon the City. Although difficult to understand, it appears that Issue 9
is a patchwork quilt of snippets or arguments made in Joseph's other nine issues.
There is no evidence that the Commission violated any rules. Joseph's claim that
the City failed to meet its burden of proof by failing to produce any witnesses or
evidence is clearly refuted by the record in this case. The City presented eight
witnesses and 15 exhibits to support its case and to carry its burden of proof.
Through those witnesses and exhibits, the City met its burden of proof as to the
only inquiry before the Commission: "Do the facts support the charges made by
the Chief?" Kelly v. Salt Lake City Civil Service Commission, 2000 UT App 235
,i 16. Based upon substantial evidence presented by the City, the answer to that
inquiry is "Yes."
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Issue 10.
The Commission did not err in not ruling that the punishment of a twenty
day suspension was inconsistent and disproportionate to the offense. Joseph
stipulated that he would not require the City to put forth evidence concerning the
proportionality of the penalty. He stipulated that he would focus only on the
determination of whether he was in or out of policy. Therefore, there was only
one issue before the Commission, i.e. "do the facts support the charges made by
the department head." Joseph took the second inquiry dealing with the
proportionality of the sanction "off the table." (R. 053: 4; Respondents'
Addendum 18).
Joseph cannot appeal an issue that he conceded at the beginning of the
Commission's evidentiary hearing. Because of the representation made by
Joseph's attorney, the City did not address the second inquiry. Joseph's
concession was not a surprise to the City. Prior to the beginning of the hearing,
the parties had memorialized Joseph's position in writing. The City's attorney
acknowledged that following Joseph's withdrawal of the- second inquiry:
(Ms. Stonebrook) I appreciate Mr. Reading's
representation. We did memorialize that conversation in
writing, and we only then, based on their agreement, have to
meet our burden under the first prong: Do the facts support
the charges made by the department. .."
(R. 053:5; Respondents' Addendum 18).
It is disingenuous for Joseph to claim that the Commission committed error
or abused its discretion by accepting Joseph's concession of the second inquiry
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and proceeding to adjudicate the matter, looking only as to whether the facts
supported the charges made by Chief Connole. The Commission and the City
took Joseph at his word. This Court must now hold him to the representation he
made at the beginning of the hearing and decline to find that the Commission erred
or abused its discretion by relying on Joseph's concession.
CONCLUSION
Joseph failed to marshal any of the evidence that supports the findings he
now contests. If he had done so, he would not have been able to "ferret out a fatal
flaw" in that evidence. Moon, 973 P.2d at 437. There was, however, substantial
evidence presented by the City from which the Commission could conclude that
there were indeed sufficient facts to support Chief Connole's decision that Joseph
violated the deadly force policy and the policy that prohibits shooting at or from a
moving vehicle.
This Court has stated that an "abuse of discretion" is an "erroneous
conclusion and judgment - one that is clearly against the logic and the effect of
such facts as are presented in support of the application, or against the reasonable
and probable deductions to be drawn from the facts disclosed upon the hearing."
Tolman v. Salt Lake County Attorney, 818 P.2d 23, 26 (Utah App. 1991). Here,
an application of the substantial evidence to the ultimate decision will certainly
show that the Commission did not abuse its discretion in ruling to uphold the
Chiefs decision that Joseph violated police policies.
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Based upon the foregoing, the City respectfully requests this Court to deny
Joseph's appeal, and the relief he seeks therein, and affirm the decision of the
Commission.

-tit

Dated this~ day ofNovember, 2001.

~~
Assistant City Attorney
Attorney for Respondents
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CERTIFICATE OF MAILING
I hereby certify that on the

fe-tl day ofNovember, 2001, I mailed two

true and correct copies of the foregoing Brief of Respondents, first class postage
prepaid, to:
Robert Joseph

Petitioner, Pro Se

Addendum 1

STEVEN W. ALLRED, #0060
Chief Deputy City Attorney
MARTHA S. STONEBROOK, #5149
Assistant City Attorney
Attorneys for Respondents

IN THE UTAH COURT OF APPEALS
STATE OF UTAH

ROBERT L. JOSEPH,
Petitioner,
vs.

SALT LAKE CITY CIVIL SERVICE
CONIMISSION, and SALT LAKE
CITY CORPORATION, POLICE
DEPARTMENT,
Respondents.

)
)
) MOTION FOR ENLARGEMENT
)
OF TIME TO FILE
)
RESPONDENTS' BRIEF
)
)
Appeal No. 20001111-CA
)
Priority No. 14
)
)
)
)

Respondents Salt Lake City Civil Service Commission and Salt Lake City
Corporation hereby move this court, pursuant to Rule 22(b) of the Utah Rules of
Appellate Procedure, for an order granting respondents an enlargement of time to
file respondents' brief until 30 days after this court rules on respondents' Motion
to Strike Portions of Petitioner's Addendum.

In support of this motion and pursuant to Rule 22 (b )(4) of the Utah Rules
of Appellate Procedure, respondents state:
Good cause exists for granting the motion for enlargement of time, to wit:
1.

Respondents have filed a Motion to Strike Portions of
Petitioner's Addendum That Are Not Part of the
Record. Because so much of petitioner's brief is based
upon and supported by extraneous material that is
outside the record, respondents are unable to
adequately file a responsive brief until such time as
this court rules on respondents' Motion to Strike
Portions of the Addendum;

2.

The undersigned counsel for respondents, Martha S.
Stonebrook, will be out of town from July 18 through
July 29, 2001 and will be unable to work on
respondents' brief during that time;

3.

During the 11 work days the undersigned counsel will
be working prior to leaving town, she has two hearings
that have been scheduled prior to receiving petitioner's
brief, as well as numerous other legal matters to attend
to. These other commitments limit the undersigned
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counsel's opportunity and ability to devote the time
necessary to properly respond to the issues and
arguments presented in petitioner's brief;

4.

It will present a significant hardship for the
undersigned counsel to complete and file the
respondents brief prior to July 18, 2001 and could
result in prejudice to the respondents;

5.

Petitioner's initial brief was due on May 29, 2001 but
he moved for and was granted a 30-day extension of
time until June 28, 2001 in which to file his brief.

Respondents have not previously been granted an enlargement of
time in this matter.
Respondents were served with petitioner's brief on July 2, 2001.
Therefore, without an enlargement of time, respondents' brief is due on
August 1, 2001. Because of the reasons set forth above, counsel for
respondents will be unavailable to work on preparing respondents' brief for
most of that period of time. Additionally, it will be necessary for the court
to rule on respondents' Motion to Strike Portions of Petitioner's Addendum
before respondents are able to adequately respond to petitioner's brief,
which is largely based on material that is not part of the record.
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Respondents request that this court grant an enlargement of
time to file respondents' brief until 30 days after this court rules on
respondents' Motion to Strike Portions of Petitioner's Addendum.

~

Dated this'l: day of July, 2001.

Assistant City Attorney
Attorney for Respondents

CERTIFICATE OF MAILING
The undersigned hereby certifies that on the

9~
'

day of July, 2001, she

caused a true and correct copy of the foregoing Motion for Enlargement of Time
To File Respondents' Brief to be mailed, first class postage prepaid, to:

Robert L. Joseph

Petitioner/Attorney Pro Se
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STEVEN W. ALLRED, #0060
Chief Deputy City Attorney
MARTHA S. STONEBROOK, #5149
Assistant City Attorney
Attorneys for Respondents
451 South State, Suite 505
Salt Lake City, UT 84111
Telephone: (801) 535-7788

IN Tiffi UTAH COURT OF APPEALS
STATE OF UTAH

ROBERT L. JOSEPH,
Petitioner,
vs.

SALT LAKE CITY CIVIL SERVICE
COMMISSION, and SALT LAKE
CITY CORPORATION, POLICE
DEPARTMENT,
Respondents.

) MEMORANDUM IN SUPPORT OF
)
MOTION TO
)
STRIKE PORTIONS OF
)
PETITIONER'S ADDENDUM
)
THAT ARE NOT PART OF
)
RECORD

)
)
)
)
)
)
)
)

Appeal No. 20001111-CA
Priority No. 14

Respondents Salt Lake City Civil Service Commission and Salt Lake City
Corporation hereby file this memorandum in support of their Motion to Strike
Portions of Petitioner's Addendum. Respondents' motion should be granted

because the portions of the addendum identified below are not contained in the
record on appeal and are improperly before this court.

ARGUMENT
It is well recognized that an appellate court's review is "limited to the
evidence contained in the record on appeal." State v. Pliego, 1999UT 8, ,r 7, 974
P. 2d 279, (holding that an appellant's addendum may not consist of evidence that
is outside the record on appeal). See, also, Kelly v. Salt Lake City Civil Service
Com'n, 2000 UT App 235, ,r 15,8 P. 3d 1048, (the court's review is limited to the
record of the commission).

In this matter, the Civil Service Commission transmitted the record to the
appellate court and certified it as being complete. The documents, transcript and
exhibits that were transmitted constitute the record on appeal. In support of his
appellate arguments, Petitioner has included a great deal of extraneous
documentation in his addendum. The extraneous material is not part of the record
and was not before the Civil Service Commission when it issued its order
upholding the decision of the Police Chief. As such, the information in the
addendum that is outside the record should be stricken and not considered for
purposes of this appeal. See, e.g. State v. Pliego, 1999 UT 8, ,r 7, 974 P. 2d 279
(striking extraneous evidence in addendum).
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SPECIFIC PORTIONS OF ADDENDUM THAT ARE
NOT PART OF THE RECORD ON APPEAL
Respondents request that this court strike the following specific portions of
petitioner's addendum because those portjflns contain material that is not part of
the record:
Addendum C:
Salt Lake City Police Department Policy 3-01-07.01 Conduct Unbecoming
Salt Lake City Police Department Policy 3-11-02.00 Disciplinary Action
Salt Lake City Police Department Policy 4-08-20-06(c)(l) Vehicle
Intervention
Addendum D:
Defendant's Motion to Reconsider Motion to Dismiss (Case No.
991200423) (numbered in upper right comer "001")
State's Response to Defendant's Motion to Reconsider (Case No.
991200423)(numbered in upper right comer "001")
Order of Dismissal (Case No. 991200423)(numbered in upper right comer
"001 ")
Memorandum from Ernie W. Jones to David E. Yocom dated November
18, 1999 (numbered in upper right comer "002")
Deseret News Article "Cleared Officer Blasts Department" (numbered in
upper right comer "003)

Salt Lake Tribune Article "Officer Cleared in Shooting Case" (numbered in
upper right corner "003 ")
Letter from Kevin Nitzel to Robert Joseph dated November 1, 2000
(numbered in upper right corner "004")
AddendumE:
Picture of car (numbered in upper right corner "002")
Salt Lake County Sheriffs Office report (numbered in upper right corner
"007'')
Addendum G:
Memo dated May 21, 1999 from Scott Folsom to Robert Joseph (numbered
in upper right corner "002)
Letter dated 21 December 1999 from Lyn Creswell to Todd Shaunessy
(numbered in upper right corner "003")
Letter dated January 3, 2000 to Robert Joseph identified as "DRAFTDRAFT - DRAFT (For settlement discussions only- inadmissible for any

reason/Rule 408)" (numbered in upper right corner "003")
Salt Lake Tribune Article dated January 11, 2000 (numbered in upper right
corner "005")
Letter dated August 18, 2000 from Robert Joseph to Utah Attorney General
Jan Graham (numbered in upper right comer "006")
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Letter dated September 26, 2000 from Ronald Miller to Robert Joseph
(numbered in upper right comer "006")
Letter dated April 3, 2001 from Kirk Torgensen to Robert Joseph
(numbered in upper right comer "006")
Letter dated September 19, 2000 from Carlie Christensen to Robert Joseph
(numbered in upper right comer "006")
Letter dated November 7, 2000 from Kimberly Mertz to Robert Joseph
(numbered in upper right comer "006")

AddendumH:
Photo of police car (numbered in upper right comer "002")

Addendum I:
Probable Cause Statement (numbered in upper right comer "002")
Salt Lake County District Attorney Fact Sheet (numbered in upper right
comer "002")
-

Columbia St. Mark's Lab Specimen Internal Inquiry (numbered in upper
right comer "002")
Handwritten notes "P.C. Statement" (numbered in upper right corner
"003")

AddendumJ:
Deseret News article dated January 3, 2001 (numbered in upper right comer
"002")
Deseret News Article dated January 30, 2001 (numbered in upper right
comer "002")

AddendumK:
Colored photos (numbered in upper right comer "00 l ")
Salt Lake Tribune Article dated March 27, 1999 (numbered in upper right
comer "004")
Salt Lake City Police Department Watch Command Log (numbered in
upper right comer "004")
Salt Lake City Police Department Information Release dated April 19, 1999
(numbered in upper comer "004")
Salt Lake Tribune Article dated April 20, 1999 (numbered in upper right
comer "004")
Deseret News Article dated March 26, 1999 (numbered in upper right
comer "004")
Memo from Rob Joseph to Capt. Folsom dated January 6, 2000 (numbered

in upper right comer "005")
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Salt Lake Police Department General Offense Hardcopy (numbered in
upper right corner "006")

Addendum L:
Transcript of video (numbered in upper right corner "002")
Overhead of Shot Trajectories (numbered in upper right corner "003")
Shot Trajectories (numbered in upper right corner "003")
Handwritten notes (numbered in upper right corner "005")
State of Utah Crime Laboratory Criminalistic Analysis Report (3 pages)
(numbered in upper right corner "O 11 ")
Pictures of Robert Joseph on ground (numbered in upper right corner

"O 12")
Pictures of car (3) and Robert Joseph (1) (numbered in upper right corner

"O 13")

AddendumM:
Photographs (numbered in upper right corner "003")

Addendum 0:
Letter from Ernie Jones to Loni DeLand dated June 18, 1999 (numbered in
upper right corner "003 ")
Letter from Martha S. Stonebrook to Lisa Jones dated February 16, 2000
(numbered in upper right comer "004")
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2 page fax sent from Salt Lake City Police Department to City Treasurer's
Office (numbered in upper comer "005")
Letter from Loni DeLand to Ernie Jones dated October 22, 1999 (numbered
in upper right comer "005")
Addendum Q:

Bullet Strikes drawing (numbered in upper right comer "001 ")
Bullet Strikes drawing (numbered in upper right comer "002")
Photograph of clutch pedal (numbered in upper right comer "002)
Addendum R:

Letter from Richard S. Shepherd to Chief Arthur Connole dated January 18,
2000 (numbered in upper right comer "001 ")
Salt Lake District Attorney's Office Criminal Investigations Division
Closure Report (numbered in upper right comer "002")
Addendum S:

1994 Suspension drawings (3) (numbered in upper right comer "002")
Stationary drawing (numbered in upper right comer "003")
Reverse Braking drawing (numbered in upper right comer "004")
Photograph (numbered in upper right comer "004")
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Addendum T:

Complaint and Jury Demand in Scott v. Salt Lake City Corp., et al., Civil
No. 2:00CV-0067ST (numbered in upper right comer "002")
Salt Lake City's Answer in Scott v. Salt Lake City Corp., et al., Civil No.
2:00CV-0067ST (numbered in upper right comer "002")
Letter from Steven Allred to Loni DeLand dated January 25, 2000
(numbered in upper right comer "002")
CONCLUSION

The information set forth above is not part of the record on appeal. None of
the above information was considered by the Civil Service Commission in making
its Findings of Fact, Conclusions and Order (R. 435). An addendum must not
consist of evidence that is outside the record on appeal. Therefore, the petitioner
has improperly included the above information in his addendum. As such, this
court should strike the above information as extraneous evidence that should not
be considered for purposes of this appeal. See, State v. 'Pliego, 1999 UT 8, ,r 7,
974 P. 2d 279.
Respondents respectfully request that this court grant their motion to strike
the portions of petitioner's addendum identified above.

0

~

Dated this~ day of July, 2001.

~~~
-Assistant City Attorney
Attorney for Respondents

CERTIFICATE OF MAILING
The undersigned hereby certifies that on the

9-\h

day of July, 2001, she

caused a true and correct copy of the foregoing Memorandum in Support of
Motion to Strike Portions of Petitioner's Addendum That Are Not Part of Record
to be mailed, first class postage prepaid, to:

Robert L. Joseph

-

Petitioner/Attorney Pro Se
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Addendum 2

-·· ----Fl-kEO

Utah COlfrt of Appea)5

IN THE UTAH COURT OF APPEALS
----00000----

Robert L. Joseph,

AUG 14 2001

-· .. -Pau4etta Stagg
C'8ric of the Court

)

)
)
)
)

Petitioner,
V.

)

Salt Lake City Civil Service
Commission, and Salt Lake City
Corporation, Police
Department,
Respondents.

. ·-- . -

)
)
)

)
)
)

ORDER

Case No. 20001111-CA

w~G ~: 2:, ~ 1rni
CITY ATTORNEY'S OFFICE

This case is before the court on a Motion to Strike
Portions of Petitioner's Addendum That Are Not Part of Record.
Respondents contend that portions of the addendum to
petitioner's brief contain materials that are not a part of the
record certified to this court and were not considered by the
Commission in its decision.
Petitioner does not dispute that the materials identified
by respondents were not a part of the record before the
Commission, but contends that the materials may be considered
for the first time by this court.
Petitioner's contention is
without merit.
It is well-settled that this court's review is
limited to the evidence actually presented to the commission.
See, e.g., Kelly v. Salt Lake City Civil Service Com'n, 2000 UT
App 235, 115, 8 P.3d 1048; see also Utah Code§ 10-3-1012.5
(1999) (limiting judicial review to the record of the
commission). Based upon the foregoing,
IT IS HEREBY ORDERED that the motion to strike is granted
in its entirety, and those portions of the addendum
specifically enumerated on pages three through, and including,
nine of the Memorandum in Support of Motion to Strike Portions
of Petitioner's Addendum That Are Not Part of Record are
sticken.
DATED this
FOR THE COURT:

Rus

/f:~ay of August, 2001.

CERTIFICATE OF MAILING
I hereby certify that on August 14, 2001, a true and correct copy
of the foregoing ORDER was deposited in the United States mail to
the parties listed below:
ROBERT L. JOSEPH

MARTHA S. STONEBROOK
SALT LAKE CITY LAW DEPARTMENT

SALT LAKE CITY POLICE DPT .
CHIEF CHARLES "RICK" DINSE

Dated I this August 14, 2001.

)\
By \

1

llA Ni

Deputy Clerk

WJlW:th

Case No. 20001111-CA

Addendum 3

ISSUED
Salt Lake Civil Service Commission

nte s 2000
t-!;J

IN THE CIVIL SERVICE COMMISSION IN AND FOR
SALT LAKE CITY, UTAH

Robert L. Joseph,

*-

*
Petitioner,
v.
Salt Lake City Corporation,

*
*
*
*
*

Findings of Fact, Conclusions, and
ORDER

*
Respondent

*

On April 11, 2000 and May 8, 2000, this matter came before the Civil Service
Commission. Petitioner Robert Joseph ("Joseph") was present and represented by his
counsel, J. Bruce Reading. Salt Lake City Corporation was represented by its counsel,
Assistant City Attorney Martha S. Stonebrook.
FINDINGS OF FACT
1.

The incident which gave rise to the disciplinary action taken against

Officer Robert Joseph ("Joseph") occurred on March 26, 1999 at approximately 1:00 a.m.
2.

The location of the incident was approximately 2300 South 700 East in

Salt Lake City, Utah.
3.

Joseph was off-duty on that date, working a part-time job.

4.

Joseph was wearing his police uniform and was driving a police vehicle.

5.

Joseph was called away from his part-time job to meet his wife at 9th

South and i 11 East.

6.

A car driven by Westley Scott ("Scott") passed Joseph going at a high rate

of speed.
7.

Joseph's wife asked him several times ifhe was going to follow the car.

8.

Initially Joseph declined to follow Scott's car.

9.

Eventually, Joseph decided to follow Scott's vehicle.

10.

Joseph caught up with Scott's vehicle near 2100 South.

11.

Joseph turned on overhead lights at approximately 2200 South.

12.

Scott pulled his vehicle to the side of the road but continued to creep

forward.
13.

Joseph pulled his vehicle in front of Scott's car at an angle.

14.

Joseph did not call dispatch when he initiated the traffic stop.

15.

When both cars were stopped, Joseph saw Scott waiving his arms around.

16.

Joseph exited his vehicle and drew his gun.

17.

Joseph approached Scott's car on the driver's side.

18.

Joseph was telling Scott to roll down the window and, when Scott did not

respond, Joseph opened the driver's side door.
19.

Scott put the car into reverse and began backing up.

20.

Joseph pulled himself up on the running board of Scott's vehicle.

21.

Scott stopped the car suddenly, causing Joseph to fall from the vehicle.

Scott then accelerated and fled from the scene.
22.

During the incident, Joseph fired eleven rounds, two of which hit Scott

(one in the cheek and one in the foot).
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23.

Joseph fired at least two shots at Scott's vehicle as the vehicle was moving

away from him.
24.

One eyewitness, John Childress, heard a car accelerating and then heard

several shots.
25.

Another eyewitness, Darin Bell,looked out his window and saw Joseph

standing in a shooting stance, heard some shots but saw no vehicle.
26.

Joseph shot at Scott's vehicle despite the fact that his vision was blurred

and he was unsure of his target.
27.

Scott drove to the home of his girlfriend where he was arrested and taken

to St. Marks Hospital.
28.

After Scott had left the scene, Joseph called dispatch.

29.

Scott's vehicle was impounded on March 26, 1999 and taken to the City

impound lot.
30.

On March 31, 1999, the car driven by Scott on the night of the incident

was released to the owner of the vehicle, who was not involved in the incident.
31.

Scott was arrested on March 26, 1999 and booked into the Salt Lake

County Jail on charges of aggravated assault on a police officer and felony traffic fleeing.
32.

Joseph was placed on administrative leave on March 26, 1999.

33.

On March 29, 1999, Joseph was suspended pending the investigation of

the incident.
34.

Both Internal Affairs and the Homicide Unit of the Salt Lake City Police

Department investigated the March 26, 1999 incident.

35.

The Salt Lake County District Attorney's Office filed an Information in

the Third District Court on April 19, 1999 charging Joseph with aggravated assault on
Scott, a second degree felony
36.

A Warrant for Joseph's arrest was issued on April 19, 1999 and Joseph

was arrested and booked into the Salt Lake Cmmty Jail.
37.

On July 16, 1999, then Chief Ruben Ortega terminated Joseph's

employment with Salt Lake City Corporation, finding that Joseph had used deadly force
after any potential threat to him had passed and had violated the policy against firing at or
from a moving vehicle.
38.

On November 23, 1999, the criminal charge against Joseph was

dismissed.
39.

On January 3, 2000, Acting Chief of Police A.M. Connole reviewed

Joseph's termination and amended the decision, finding Joseph's use of deadly force was
not in policy and imposed a twenty day suspension.
40.

Joseph was reinstated effective on January 3, 2000 and received his back

pay from July 16, 1999 to January 3, 2000, less the twenty days.
41.

Joseph stipulated that the 20 day suspension was not disproportionate to

the charge that he violated police policies and only contested Chief Connole's finding
that Joseph's actions were in violation of police policies.
CONCLUSIONS
1.

Joseph engaged in unprofessional conduct that put himself in a position of

2.

Joseph used deadly force after all threat to him had passed.

danger.
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3.

Joseph shot at Scott's vehicle as it was moving away from him.

4.

Joseph violated Police Policy 3-06-02.00 (Deadly Force).

5.

Joseph violated Police Policy 3-06-05.02 (Firing at or from a Moving

Vehicle).
ORDER
After hearing all of the evidence presented by both sides, and for good cause
shown, it is the unanimous decision of the Civil Service Commission to uphold the
finding by Chief A.M. Connole that Joseph's actions violated police policies. Because
Joseph stipulated that the 20 day suspension was not disproportionate ifhe was found to
be out of policy, the imposition of that discipline is also upheld.
Therefore, it is hereby ordered that the finding that Joseph violated policies 3-0602.00 and 3-06-05.02 is sustained.
DATED THIS~ DAY OF DECEMBER, 2000. 1
BY THE COMMISSION:

ommissioner John Robertson
Chairperson of and for
the Civil Service Commission

1 The

Commission initially signed its Findings of Fact, Conclusions and Order in this
matter on July 19, 2000. Based upon a Memorandum Decision filed by the Utah Court
of Appeals on November 16, 2000, in the matter of Joseph v. Salt Lake City Civil Service
Commission, et al, 2000 UT APP 327, the Commission hereby reissues its Findings of
Fact, Conclusions and Order without change, other than the date of the signing, the
addition of the date stamp on the front page, and the addition of the mailing certificate.

CERTIFICATE OF MAILING
The undersigned secretary of the Civil Service Commission hereby certifies that
on the

b~ of December, 2000, she mailed a true and correct copy of the above

Findings of Fact, Conclusions and Order by certified mail, all postage prepaid, to:
Robert Joseph
~---~

and further states that she certified the Findings of Fact, Conclusions and Order to the
appropriate head of the Police Department by mailing a true and correct copy of the same
by certified mail, all postage prepaid, to:
Assistant Chief A. M. Connole
Salt Lake City Police Department Administration
,L

~~~~
Celina Mendez-Castillo
Secretary for the Civil Service Conunission
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Addendum 4

IN THE CIVIL SERVICE COMMISSION IN AND FOR
SALT LAKE CITY, UTAH

Robert L. Joseph,

*
*

Petitioner,

*

Statement of Undisputed Facts

*
v.

*

Salt Lake City Corporation,
Respondent

*
*

*

*

STATEMENT OF UNDISPUTED FACTS
The parties, by and through their representative counsel, hereby agree and
stipulate that the following facts are undisputed:
1.

The incident which gave rise to the disciplinary action taken against

Officer Robert Joseph ("Joseph") occurred on March 26, 1999 at approximately 1:00 a.m.
2.

The location of the incident was approximately 2300 South 700 East in

Salt Lake City, Utah.
3.

Joseph was off-duty on that date, working a part-time job.

4.

Joseph was wearing his police uniform and was driving a police vehicle.

5.

Joseph was called away from his part-time job to meet his wj.fe at 9th

South and 7th East.
6.

A car driven by Westley Scott ("Scott") passed Joseph going at a high rate

of speed.

7.

Joseph's wife asked him several times ifhe was going to follow the car.

OJ.?

8.

Initially Joseph declined to follow Scott's car.

9.

Eventually, Joseph decided to follow Scott's vehicle.

10.

Joseph caught up with Scott's vehicle near 2100 South.

11.

Joseph turned on overhead lights at approximately 2200 South.

12.

Scott pulled his vehicle to the side of the road but continued to creep

forward.
13.

Joseph pulled his vehicle in front of Scott's car at an angle.

14.

Joseph did not call dispatch when he initiated the traffic stop.

15.

When both cars were stopped, Joseph saw Scott waiving his anns around.

16.

Joseph exited his vehicle and drew his gun.

17.

Joseph approached Scott's car on the driver's side.

18.

Joseph was telling Scott to roll down the window and, when Scott did not

respond, Joseph opened the driver's side door.
19.

Scott put the car into reverse and began backing up.

20.

Joseph pulled himself up on the running board of Scott's vehicle.

21.

Scott stopped the car suddenly, causing Joseph to fall from the vehicle.

Scott then accelerated and fled from the scene.
22.

During the incident, Joseph fired eleven rounds, two of which hit Scott

(one in the cheek and one in the foot).
23.

Scott drove to the home of his girlfriend where he was arrested and taken

to St. Marks Hospital.
24.

After Scott had left the scene, Joseph called dispatch.
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25.

Scott's vehicle was impounded on March 26, 1999 and taken to the City

impound lot.
26.

On March 31, 1999, the car driven by Scott on the night of the incident

was released to the owner of the vehicle, who was not involved in the incident.
27.

Scott was arrested on March 26, 1999 and booked into the Salt Lake

County Jail on charges of aggravated assault on a police officer and felony traffic fleeing.
28.

Joseph was placed on administrative leave on March 26, 1999.

29.

On March 29, 1999, Joseph was suspended pending the investigation of

the incident.
30.

Both Internal Affairs and the Homicide Unit of the Salt Lake City Police

Department investigated the March 26, 1999 incident.
31.

The Salt Lake County District Attorney's Office filed an Information in

the Third District Court on April 19, 1999 charging Joseph with aggravated assault on
Scott, a second degree felony
32.

A Warrant for Joseph's arrest was issued on April 19, 1999 and Joseph

was arrested and booked into the Salt Lake County Jail.
33.

On July 16, 1999, then Chief Ruben Ortega terminated Joseph's

employment with Salt Lake City Corporation, finding that Joseph had used deadly force
after any potential threat to him had passed and had violated the policy against firing at or
from a moving vehicle.
34.

On November 23, 1999, the criminal charge against Joseph was

dismissed.
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35.

On January 3, 2000, Acting Chief of Police A.M. Connole reviewed

Joseph's termination and amended the decision, finding Joseph's use of deadly force was
not in policy and imposed a twenty day suspension.
36.

Joseph was reinstated effective on January 3, 2000 and received his back

pay from July 16, 1999 to January 3, 2000, less the twenty days.

-:et

DATED THIS£ DAY OF APRIL, 2000:

~,z;(~£ayt{_
Martha S. Stonebrook
Assistant City Attorney
Attorney for Salt Lake City Corp.

. ru Reading
Scalley & Reading
Attorney for Robert Joseph
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Addendum 5

1
2

Q.

Do you recognize what's been marked as

Exhibit Number 5?
I do.

3

A.

Yes,

4

Q.

What is that?

5

A•

This is the taped transcript concerning

6

the civilian witness John Wendall
MS.

7

STONEBROOK:

Commissioners, do I

8

move to have that admitted?

9

CH~IRMAN ROBERTSON:

10
11

MS.

STONEBROOK:

Sure.

admit Exhibit 5.
READING:

No objection.

MR.

13

CHAIRMAN ROBERTSON:

Q.

(By Ms.

Stonebrook)

Okay.
On the first page of

15

Exhibit 5 is a copy of a picture.

16

recognize that at all?

17
18

now

I would move that we

12

14

Childress.

A.

That

Do you

is a photograph of this particular

civilian witness.

19

Q.

Mr.

20

A.

Yes.

21

Q.

Do you recall

Childress?

22

that you can tell

23

interview?

his account of the incident

us what he told you in his

do.

24

A.

Yes,

25

Q.

What had he -- was he an eyewitness then

I

1
2

to the incident with Mr. Joseph?
A.

He didn't see the entire incident,

is

3

probably the best way to describe it.

4

much saw the aftermath and heard the gun blasts

5

and acceleration of the car but he did not

6

actually visually ~rew that at the time.

7
8

Q.

He pretty

What do you recall that he told you about

the incident?
He advised me that he had just gotten off

9

how he came home from work

10

work, a six hour shift,

11

and what his personal vehicle was;

12

on cooking himself a meal and about the time he

13

was walking out his residence door, he heard gun

14

blasts being one pop and then several more pops, a

15

total of maybe eight to ten.

16

possible vehicle was

17

Escort or Probe.

he was planning

We covered what the

and he thought it was an

He didn't want to speculate on the color

18
19

because he felt that his vehicle is white but

20

under lighting conditions sometimes looks yellow

21

so he didn't want to speculate as to what color it

22

was,

23

the vehicle that did take off.
He mentioned that to the best of his

24

recollection, he heard in a close proximity of

25

time the acceleration of the vehicle and then the

21

1

gun blast reports.

2

commands because of the distance,

3

reported it to me.

4

roughly about 20 to 30 yards,

5

out of any type of voice range to hear what the

6

officer or what the suspect or subject was saying.

He did not hear any verbal

He felt

that the distance was
and he was probably

He noticed the vehicle,

7

is how he

the vehicle being

8

probably 4n Escort or Probe leaving,

9

southbound on 700 East,

I

believe

he thought it was

10

four taillight type vehicle from the rear,

11

get a

like a
did not

license plate.
Due to the distance,

12

his concerns were for

13

Officer Joseph,

which he observed seated in the

14

police car with the lights,

emergency red and blue

15

lights going but no siren.

He went up to Officer

16

Joseph,

17

shaken and holding his chest.

who he observed 1n his opinion visibly

And he being the civilian witness,

18

19

Childress,

20

did have· his eyegl~sses on,

21

lighting was dark at the time being

22

opinion,

23

midnight.

24

summary of his

25

Q•

said that he does wear eyeglasses,
the condition of

roughly about 12:30,
And I

he
the

roughly in his

just after

believe that's pretty much the

interview.

And you took this

interview on March

26th,

:! 2

your first entry there

1

and you indicated the time,

2

on Exhibit Number 5 i t appears you are speaking

3

for the record there at 3:03 hours,

4

a.m.

whP.n you took this

5

A.

That's correct.

6

Q.

Did Mr.

is that 3:03

interview?

Childress remain consistent in his

7

testimony of what he heard,

8

car?

the shots and the

9

A.

Yes,

10

Q.

Would you turn to page 160 of Exhibit

11

he maintained his consistency.

Number 5?

12

A.

Okay.

13

Q.

On that,

14

would

1,

answers down through about line 21,

1·6

and would you then tell me if you felt that was

17

consistent with his story.

just read

beginning at
that,

Yes,

if you

your questions and his
to yourself

it 1.s.

18

A.

Okay.

19

Q.

And on page 161?

11

line six,

If you would

read the

approximately and to yourself

20

lines 1 through

21

and

22

statement that he heard the

23

shots?

indicate if that

is consistent with his
revving and then the

it's consistent with page 160.

24

A.

Yes,

25

Q.

And on page 162,

again,

the questioning

1

Q.

Did you have any --

based upon your

2

investigation with this witness,

3

doubt in your mind that as he testified to you

4

that he heard a couple of shots,

5

acceleration and then some more shots,

6

sequence?

7

A.

acceleration,

9

his opinion,

sounded like an automatic vehicle in
heard a pop and then heard several

MS.

STONEBROOK:

15

Thank you.

That's all

I

have.

13
14

in that

more.

11
' 12

then the

He heard a pop -- he heard the vehicle

8

10

did you have any

EXAMINATION
BY MR.

Q.

READING:
Officer,

how

long of a period of time went

16

by according to Mr.

17

first shot to the

18

Did he ever tell you anything about how long that

19

took?

20

A•

21

clip,

22

that were shot,

23

in count.

24

25

Q.

Childress from the time of the

last of that series of shots?

He would -- how he put it was off of the
it was fairly

rapid succession of rounds

being

roughly about eight to ten

As far as the position of the shots and

acceleration was there a pause between the

Addendum 6
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1

do them?

2

A.

We have a

microcassette recorder,

we be

3

sure that it's working when we go do an

4

interview.

5

and introduce myself to the individual that we'rP

6

interviewing, who-~lse is present,

7

conduct the interview.

And the.n I

start the tape,

set

record,

and then we

8

Q.

And you did that with Mr.

9

"ff •

Yes, ma'am.

10

Q•

Would you turn to Exhibit Number 6 1n the

11

Bell?

binder please?

12

A.

Yes.

13

Q.

Take a moment and look through that

14

exhibit,

15

exhibit?

16

A.

Yes,

17

Q.

What is that?

18

A.

It appears to be a _transcript of the

19

MS.

Do you recognize that

ma'am.

interview that I

20
21

if you would.

conducted with Mr.

STONEBROOK:

I

Bell.

would move that Exhibit

Number 6 be admitted 1nto evidence.

22

MR. READING:

23

CHAIRMAN ROBERTSON:

Okay.

(By Ms.

Can you tell

24

Q.

25

what Mr.

No objection.

Stonebrook)

us sir

Bell told you about his account of the

1

incident?

A.

2

He explained that he had been laying on

3

his couch in his house which was west of the area,

4

I

5

heard one or two bangs,

6

Officer Joseph ini~ially in a

7

position,

8

a police _Qfficer because of a

9

hanging down,

believe he lives at 2331 South 700 East.

and saw

partially standing

he couldn't immediately identify him as
tree branch that was

concealing portinns of Officer

10

Joseph's uniform.

11

badges,

12

patch,

I

looked outside,

As far as what he said was

took that

to indicate his badge and

like I'm wearing.
after

He also heard yelling prior to --

13

He

Never saw

14

shots were fired,

15

a civilian vehicle directly related to the

16

shooting itself.

17

window and then went to a second window and I

18

don't know whether that was picked up in the

19

interview or something we discussed that was off

20

tape.

vehicle speeding off.

As I

understand,

he went to one

That's where he saw Officer Joseph 1n a

21

two or three more

2~

standing position,

23

southbound along 700 East,

24

slight

limp over to his police car,

25

radio,

walk around,

fired

rounds

saw him walking with a

he saw a

talking on the

green sport utility

1

vehicle pull up,

2

brief conversation with Officer Joseph who he

3

believed was somebody checking to make sure he was

pull by him,

pull

back up,

Then the sport utility vehicle took off.

4

He believed he was

5

legitimately concerned

6

for the safety of the officer.

7

about --

8

injury to him,

Officer Joseph,

9

walking with a

slight

He was concerned

he was also concerned about the physical
because he saw him

But then when he saw

limp.

10

he was walking around even though

11

slight

limp,

it was with a

he thought that he was okay.

He was going to call

12

nine-one-one

13

initially when he heard the shots fired

14

when he recognized the full

15

to.

16

have a

Q.

And so do you feel

but then

uniform he elected not

that he was clear

in

17

his testimony that he saw Officer Joseph firing

18

his weapon but never saw a car?

19

~-

That

20

Q.

And did you ask him that several

21

A.

I

22

is correct.
times?

believe we discussed him seeing another

vehicle more than once.

23

Q.

24

vehicle?

25

A•

You mean whether or not he saw the

Right.

Addendum 7
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1

indicates to me is those casings were fired from

2

the left side of the shard of g]ass and glass

3

debris.

4

Q.

You come to that assessment from what?

5

A.

From knowing how the automatics eject,

6

right and to the rear, and also my experience as a

7

police officer for 27 and a half years.

8
9

Q.

So the weapon that Officer Joseph was

using rejects his spent casings to the right and

10

back?

11

A.

Right.

12

Q.

Is there any significance to you of that

13
14
15

pattern that the shells are in?
A.

To me,

it indicates that Mr. Joseph

was on the move when he was firing the weapon.

16
17

Yes.

MR. READING:
last statement?

I'm sorry,

I didn't hear the

He was where?

18

A.

On the move,

19

Q.

And does not the glass since you've marked

when he fired his weapon.

20

glass debris therP.,

21

up in the pictures, did you see anything

22

remarkable or anything that would tell you

23

anything about that?

24
25

A.

Yes.

you've noted that and it shows

Back towards the bottom of the page

of Exhibit 10-1, there 1s a

large portion of glass

118

1

and to me that indicates that the vehicle,

2

the shot was fired

3

glass came straight down.

the

it. shattered the glass,

The glass debris starts getting

4

when

less

i t ' s going south which tells me that

5

pronounced as

6

the vehicle was trav~ling from north to south as

7

the glass was coming out of the window.

9

Nowr· if an

Q.

8

individual had been traveljng

the·distance between the car that's marked on

10

Exhibit 10 and the area where i t ' s marked,

11

know,

12

firing

13

you have any --

14

weapons,

l~

casings would

debris or the spent casings,

would

based on your experience with

would you be able to tell us how those
look?

Would they

A.

If they were fired

17

Q.

If

look the same?

from the vehicle?

it started to move from where this

18

vehicle shown

19

someone was shooting all

20

traveling?
A.

if someone was

continuously as they traveled back,

16

21

you

in the pictnre and came back and

The casings,

all

that while,

on the west side of the glass

23

the

24

the weapon when

25

to the

right

imbedded

it was

of the casings would be

22

left side or

while

shards and none on

in the glass.

Because

it ejects the casing goes up and

rear.

124

1
2

that that would happen?
A.

Probably after the interview with

3

Mr. Joseph, which was on Sunday at the public

4

safety building,

5

coincide with the physical evidence that was on

6

the car.

some of the statements did not

At that point I made a determination that

7
8

this could-become a criminal matter and I didn't

9

want Detective Scharman put in that position so I

10
11

12

reassigned the case to myself.
Q.

Would you look at Exhibit Number 9 in that

binder?

13

A.

Oka,y.

14

Q.

Do you recognize that?

15

A.

Yes, I

16

Q.

What is that,

17

A.

It is a diagram of the Ford Escort,

do.
sir?

18

smaller circles are indications of where the

19

bullets entered the vehicle.
That's with respect to both pages of that

20

Q.

21

exhibit?

22

A.

Yes.

23

Q.

Both pages indicate the same thing,

24

the second diagram is a

25

little more clearer.

just

little closer up and a

127
well not the entire incident,

1

and saw --

2

tail end of it.
There were a

3

just the

number of witnesses that we

4

talked to from the apartment building on the west

5

side of 7th East.

6

anywhere from two to nine shots,

7

pretty consistent with a couple of shots,

8

more shots.

9

most

10
11
'12

Q.

They indicated that they heard
most of them were

But Childress and Bell were the

people with the most information.
Do you recall whether Mr.

Bell saw the

vehicle that would have been driven by Mr.
A•

I

don't believe he saw i t .

I

heard it.

14

wrong on that.

15

but he did see the officer out

16

standing up with two hands on his weapon,

18

Q.

I

don't think he saw it.
I

Scott?

believe he

13

17

time and

I

could be

don't think he saw the vehicle
in the street
firing.

Were any of these witnesses important

in

your investigation or evaluation?

19

A.

Yes.

20

Q.

Why was that-?

21

A.

Mr.

Bell's statement about seeing the

22

officer standing out with two hands on the weapon,

23

and firing

24

the casings amongst a

25

indicated to me that Mr.

is consistent with what we found with
shard of glass which
Joseph was on the move
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1

don't have access to our notes or to our

2

statements.

3
4

Q.
please,

They're only entitled to their own.

Would you turn to Exhibit Number 1,
in the black binder?

5

A.

Yes.

6

Q.

Could you just glance through that

7

Yes,

ma~ am.

please?

8

A.

Yes,

ma'am.

9

Q.

Have you reviewed that?

10

A.

Yes.

11

Q.

What is Exhibit 1 please?

12

A.

It governs department policy on use of

13

deadly force and guidelines of which and what

14

other things we can use as far as prior to deadly

15

force,

16

17

Q.

that type of thing.

I would move that we admit Exhibit Number

1 into evidence.

18

MR. READING:

19

CHAIRMAN ROBERTSON:

No

objection.
Let me

just ask if

20

there are any objectJ-ons to any of these exhibits

21

in this binder?

22
23

MR. READING:
end.

24

25

There might be towards the

Q.

CHAIRMAN ROBERTSON:

Okay.

(By Ms.

So you are familiar

Stonebrook)
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1

with that policy?
I am.

2

A.

Yes,

3

Q.

Based on your investi gation , did you

4

formul ate any opinion as to whethe r Office r

5

Joseph 's situati on, that he violate d any of that

6

policy in the 6-02 deadly force section ? Do you

7

have an opinion on that?
do.

8

A.

Yes,

9

Q.

What was that opinion ?

10

A.

My person al opinion based on everyth ing I

11

'12

I

know is that he violate d section 3-06-02 B, as well
as the restric tion use of firearm s in 3-06-0 5.02.
CHAIRMAN ROBERTSON:

13
14

A.

Bis in bravo.

15

Q•

That would be --

16

17

Was that B or D?

the restric tions would

be firing at or from a moving vehicle ?
A.

That's one of the things,
yes.

The departm ent guideli nes

18

firearm s,

19

consid eration use of deadly force

20

sub B, Bravo.

21
22

Q.

restric tions of

is the 3-06-02

Did you have facts and evidenc e that

suppor ted that opinion ?

23

A.

Yeah.

24

Q•

Can you just give us those facts?

25

A.

Yes.

They go from the statem ent given to

140

1

A.

Sure.

2

Q•

How was that?

3

A.

Accordin g to Mr. Joseph's statemen t,

Scott stopped the vehicle, he rolled off, got

4

Mr.

5

dumped,

6

He says that he was in the prone position firing

7

his weapon and he came up firing his weapon.
On a taped interview we had with him on

8
9

He landed on his buttocks .

to quote him . . -

the walk-thro ugh he also indicate s he rolled over
It's also stated by Mr. Bell

10

and came up firing.

11

all the same thing, he started firing when he was

.12

down,

13

Q.

firing up as he started to stand up.
All right.

And if he is on the ground, on

14

his butt, how do you get to the prone position ,

15

could you explain that?

16

A.

He doesn't know.

He says that he got

hit his right buttock and got prone and

17

dumped,

18

then kind of rolled and then started standing up.

19

He also told us that when he was on the vehicle,

20

that he has fired alI the rounds while he was on

21

the edge of the vehicle.

22

himself.

23

Q.

24

25

Now,

So he doesn't know

from the bullet strikes that can be

accounte d for are eight strikes,

A.

That's correct.

is that correct?
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1

that would case indicate that he was dragged or

2

anything on the pants.

3

Officer Joseph said,

4

didn't take the pants.

I

went along with what

that he brushed it off.

So I

the shirt?

5

Q.

Why

6

A.

Because he indicated that he was -- well,
On the hood of the top of the

7

let me back up.

8

car,

9

consistent or appeared at the time to be

there is a pattern in the dust that would be

10

consistent with the claw pattern on the shirt.

11

wanted the shirt to match it up with the pattern

·12

that was on top of the car.

13

reason for

That was the main

taking the shirt.

14

Q.

Did you match the pattern?

15

A.

Yes.

16

Q.

And that would be this pattern that we

17

were talking about?

18
19

A.

Q.

Thank you.

21

admission.

22

I

24

25

It's consistent with the pattern on

Yes.

the shirt here.

20

23

We

We'll move for

It doesn't have a

this

number.

I t ' s seven,

believe.

MR.

READING:

(Offers blown up photograph

to Robertson.)
MS.

STONEBROOK:

S1r,

what are vou markina
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CHAIRMAN ROBERTSON:

1

I

wanted to just get

2

some clarification on the policy and the

3

restrictions on the use of firearms,

4

identifies under 3-06-05.02, firing at or from a

5

moving vehicle,

6

discharging a firearm at a moving vehicle or from

7

a

an~ then goes on to say

moving vehicle.
I've listened to the questions and the

8
9

and it

testimony and I'm uncertain,

are we talking about

10

the vehicle being a moving object or talking about

11

Officer Joseph moving while firing?

12

clarify that for me?

13

A.

With everything that I

Can you

have looked at and

14

the physical evidence the vehicle was moving away

15

from Officer Joseph.

16

Joseph was moving to acquire better target

17

acquisition on the vehicle.

18

It's my opinion that Officer

So whether this pertains to a vehicle

19

moving,

20

guess I confused everybody by saying that he ~as

21

on the move.

22

away from Officer Joseph,

23

to him.

24

off additional

25

moving vehicle, which it was,

and so I

The vehicle in my opinion was moving
was no longer a

threat

He moved to get an additional -- to fire
rounds.

That's my opinion.

CHAIRMAN ROBERTSON:

The violation is for

Addendum 8
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1

Q.

2

1

planning on doing an

4

~nd

5

I

bPlieve

7

two and a

8
9

that.

11

you

12

And

A.

moment

a

Take

then tell

recognize

m~ whP.n

been

have

con d 11 rt Pd w i th Officer Joseph .

15

Parl i.Pr,

16

thPm

Like

mentioned
then we havP.

transcrib~d .

Q.

And

18

A.

Corrert.

19

MS.
be entered

this

1s

transcript?

the

STONEBROOK :

T

into ~vidence

would

MR.

22

CHAIRMAN ROBERTSON:

All

(By Ms.

Do

Q.

READING:

No

Stonebrook )

interv1ewed Officer Joseph

25

out

your

mind

as

he

that Exhibit

objer.tion.

24

in

move

please?

21

23

I

and

intPrviews

these

tape

17

3

if

interview that was

transcript of the

14

20

it,

transcript or

the

this

we

through

you glance dt

11

the

glance

and

sir,

it.

This would
1s

later.

in the black binder,

turn

I

i t would have been

12th so

almost three weeks

half,

Exhibit 3"

10

interview with Officer Joseph.

did an

Would you

Q •

to

interview with OfficPr JosPph

it was on April

6

you were

that

that?

you did
A.

it.

in

indicated

had

you

Now,

notes

some

with maybe

file

right.
you

anything

talked

about

recall
that
the

as you

stands
incidPnt?
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1

The thing I

A.

the most,

recall

2

a

3

hours.

4

contradicto ry statements that I

5

clarificati on for.

lengthy interview,
The thing I

6

this

is quite

it went on for almost two

recall the most was I

kept asking for

can't tell you the

I

If you'll notice,

received

you'll

7

exact page, but at different times in here,

8

see me as~·the same question and see me ask for

9

clarificati on repeatedly and that is to satisfy
If you were to ask me a

10

myself as to the question.

11

blanket question of what stands out in your mind,

12

it would be that,

13

contradicto ry comments made during this

14

interview.

15
16

that there were some

Were you ever satisfied that you got

Q.

adequate ~larificati on,

17

A.

Some items yes.

18

Q.

On those

19
20

sir,

from Mr. Joseph?

Other items no.

itPrns you s~y no,

do you recall

what ones weren't clarified to your satisfactio n?
The one that comes to mind most --

A.

there

21

are several, but the one that comes to my mind

22

most

23

that Mr.

24

action had caused Officer Joseph to be scooped up

25

into the "V" of the door while the car was going

is early on in the interview he indicated
Scotl had put his car 1n reverse and this

:2 0 2

1

backwards,

and that to avoid falling down and

2

being run over,

3

the running boards of this car,

4

open door with one hand,

5

another hand and his Iight hand also contained his

6

service weapon.

Officer Joseph had to hop up on
hanging onto the

roof of

the car with

At the point that Officer Joseph decided

7
8

to fire his weapon,

he had indicated to me that hr.

9

started firing his weapon and did not stop firing

10

until

11

This confused me because the evidence at the scene

'12

didn't

13

while the car was moving b~ckw~rds.

he had

fired the 11

indicate that

that weapon had been fired

15

fact

16

centrdl area on the

17

Officer Joseph hopped

18

Mr.

19

feet had been traveled.

20

that were someone fi~1ng

21

80 feet,

22

over that 80-foot

23

not.

25

that were fired.

I came to that conclusion based on thr.

14

24

rounds

lhat the shPll

casings were

formulated

roadway.

from the time

on

the

And

in a

running board until

Scott stopped his car a distance of about
And

80

it made sense to me

this weapon during that

we would have shell casings distributed

They wer~

length of

roadway and we did

in one area on the

roadway.

The trajectory and entrance of the bullets
into the car also would

indicate

that they djd

not
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1

come from a downward direction,

they came from

2

behind and slightly upward.

that confused me

3

as to how he could fire

4

to the vehicle going backwards and have the

5

entrance,

6

were and the brass on the

11 rounds while attached

bullet entrances in the car the way they

So I

7

So

roadway where

it was.

asked him to clarify that and he

8

spent quite·a deal

9

later on

in the

of time discussing

interview,

that.

And

OfficP.r Joseph said

10

that once he started firing,

11

when he had become dislodged from the car and

'12

thrown to the gronnd he was

11

jumped up to his

14

he

felt

16
17
18

the car was

I

15

feet

tried

1q

I

not stop and

firing

and continued to

no

longer a

that. point,

I

"It seemed very close.
like

still

it was two

feet

had mentioned

and he

fire

until

threat.

to ask him how far

away from him at

seemed

he did

the car was

and his

response was

had tunnel

vision.

away."

to him that a

witness

20

indicated that

21

the car was much

22

asked Officer Joseph

could the car have been as

23

far

down the

your police car,

24

80,

qo

25

you werP s t i l l

1l

road

feet?

wa~,

~ccording

further

as

Could

il

firing?

It

away

the witness,

than that and I

havP been
And he

to

that

said,

which was
far

away and

"It could

204

I

So as

l

vision."

I

try

coot1nuect to

s:

0

4

couldn't get a

fldVe

t: sf action

I

r

satisfactory answer.

But at one t. i me he did say t }, p

Q.

5

to clarify wht.11

been

d

What I

A•

said was

I

"Cou· -

said,

have been even with your police car
d have been."

10
11

Q•

Would you

please,

look at Exhibit Nu

sir?

1?

1

15

Is

sort of

that

L

18

Q

.

birds-eye view of the

d
1_

'

~

,

would describe

Te 1 1 us aga in how you

felt

t

}1 e

,3.

s

~

' :1

:::.

back and
;~

21

how

;

::::r.

~,

.U

rt of po int to

.!

that would

bp

so that we could v

~e,

L~

v[ficct

LV

_, :

") 1

'11.

Joseph was attached to
(" 4-

,

beh:~d the police

C<..,

1d a

hundred
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I believe it's actually 120 feet from the

1

feet,

2

driver's door of the police car to the glass

3

fragments,

I believe is 120 feet.

Let's say he did not become attached to

4

and let's take away the

5

the vehicle right away,

6

length of the cars and that should narrow this

7

distance down to about 85 feet,

8

to the car firing his weapon while in reverse,

9

believe you would have shell casings either

were he attached

-·

I

10

rolling into the car, possibly off the roof of the

11

car over into the gutter or at the very least be
stretched out across this 80,

·12

they were not.

13

90 foot area.

And

They were all down here in a pile

(

14

of glass at the south end of the scene --

15

Pnd of the scene rather.

16

Q.

north

And in that the glass and casings, where

17

does that indicate to you that Officer Joseph was

18

in position of firing?

19

A.

Well,

it indicates to me that he was still

I don't k~ow which round broke the

20

firing

21

window.

But one of the rounds obviously broke the

22

window.

There's glass debris on the road.

23

majority of the shell casings were in the midst of

24

that glass debris. That would indicate to me that

25

most of those shots,

The

most of the 11 shots were
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1

A.

It does.

2

Q.

What does

3

A.

I'm asking him how fdr down the road had

it say there?

4

Mr. Scott got before he quit shooting and in line

5

1 on pdge 131 Officer-Joseph responds,

6

know,

7

car when my perception changed.

8

of 80 to 120 feet."

9

"I don't

I think he was probably up around my police

Q.

That's a distance

And did you find Officer Joseph to be

10

consistent with the distances that he was

11

indicating to you throughout the interview?

• 12

A.

The distances changed between 80 and a

13

hundred seventy and at one point he indicated that

14

the car seemPd to be two feet away.

15

course,

16

Q.

And of

that's a perception issue.

Do you recall Officer Joseph ever

17

indicating that his vision was obscured or

18

blurred?

19

A•

He indicated on page 101 of line 12 and

20

13, he indicates "I ~elieve that I

21

shot two rounds but

22

blurry.

23

in front of me.

said everything is

The car looked to me

I'm elevated.

like it was two feet
I'm hyper."

So hP did indicate his vision was

24

25

like I

probably only

blurred.

2 ~ ...,

;n

1

opened the door of Mr.

2

attempt to either extract him or ta]

,1

fJ e

t he

.)

-

r sun

L

u I:> e r ::; u n

Scott's vehicl

s hu

d 1H1

1

Ll y

£t e r

d

- ~-

Q.

yuu

uu

recai-1

n.1.m

ou anything

Le.1.1.Lr

6

about that other than what you've

7

on the distances?

A

A•
_I

-

ope n i n g

There wa~ another par~

tc , :,

T

that was when

-

scar already
n

reverse or arLer you openea

.1.1

l.

12

reverse?

13

what happened there.

.l. . .

I

l'l 1.

•

a

l. L

.

received two different

S~u~~

6

veCSLOn

was

Lu

Ke~p

ersicn:'::'

asked Officer
falling

Lrum

17

backwards once the car had started backwar

18

his

19

w~th the car backtracking as

first

fast

Q.

g

a

s i gni f i cant

24

Officer Joseph as
I

or

s i n g u 1a r

it

fit

a bou t

your

in your

was confused from

to

:jump

else

ing

23

A.

1

comment to me was-"Initia

able

25

cf

different than

a1sa

T

,

.i.

11

Le r v

.1.

c: ..

.,. l

in-·,::stig-:iti:,n?

the ver

t. 1.
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1

to why so many shots were fired and why so many

2

were fired once the threat appeared to have been

3

gone.

4

Q.

Did you interview others

5

A•

I did.

6

Q.

Who were those individuals?

7

A.

Mr.

Scott,

the individual that was in the

8

vehicle and that was shot, and I

9

conversation with Mr.

I

that lived across the street.

11

address is 2344 south 7th East.

13

had a brief phone

Darin Bell who was a witness

10

'12

in your vehicle?

believe his
He lived in an

apartment complex straight east of where this was
occurring.

14

Q.

Do you recall what he told you?

15

A.

He indicated that he was

16

couch watching TV,

17

awake,

18

got his attention.

19

laying on the

he was not asleep,

he was

and that he heard two pops and that's what

Then he indicated that he went to the

20

window and saw an individual standing 1n the

21

roadway firing a weapon in a

22

southerly direction.

All he could see was one individual

23

standing in the middle of the road shooting.

24

this point he had given some thought to calling

25

the police and he repositioned himself in the
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I am fami liar with those .

1

A.

Yes.

2

Q.

So based on your inves tigat ion, and your

3

expe rienc e, do you have an opini on as to wheth er

4

Offic er Josep h viola ted the deadl y force polic y?

5
6
7
8
9

10
11

I belie ve he viola ted parts of this

A.

polic y, yes.
Can you just tell us what facts you have

Q.

that would indic ate that to you?

I belie ve that- - you want my opini on as to

A.

why I feel he viola ted the polic ies?
Q.

Yes.

I

reali ze this wasn 't your ultim ate

12

decis ion, you are not the ultim ate decis ionm aker,

13

but you have much expe rtise that you could share .

14

You were the one who was devel oping the facts from

15

which the decis ionm akers have to rely.

16

want your opini on on if you found any facts that

17

would ••.

18

A.

So I

just

My opini on is that deadl y force proba bly

19

would not have been used that night had other

20

issue s been adher ed to.

21

Q.

Such as?

22

A.

Such as prope r way to pull a vehic le

23

over.

24

vehic le.

25

used,

Offic er safet y issue s when appro achin g a
Once the choic e to use deadl y force was

I think it was used in exces s.
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ice r
My per son al fee 1in gs are tha t Off

1

3

n to be sco ope d
Jos eph ·pu t him self in the pos itio
Sco tt, and tha t
up in the "V" of tha t car by Mr.

4.

pro toc ol he
had he adh ere d to pro per tra ini ng

.5

itio n to be
wou ld not hav e eve r bee n in the pos

6

.
sco ope d up in the "V" of tha t car

2

7

~9

1~

Q.

at or
Wh at abo ut the pol icy of sho otin g

e an opi nio n wit h
from a mov ing veh icle , do you hav
any fac tua l sup por t far tha t?
A.

ws a
Any bod y tha t's a pol ice off ice r kno

11

tor veh icle .
bul let is not goi ng to sto p a mo

12

but it wil l not
may sto p the act ion s of the dri ver

13

sto p tha t veh icle .

14

It

lef t the
I thin k tha t ~ne e the veh icle had
I don 't und ers tan d

15

sce ne and the sho ts wer e fire d,

16

by sho otin g at
wha t was goi ng to be acc om plis hed
uld hav e bee n
the veh icle . Eve n if the driv e~- wo

17

19

ed on dow n the
hit , tha t veh icle wou ld hav e con tinu
it hit som eth ing
roa dwa y und er its own pow er unt il

20

or coa ste d to a sto p.

18

21

ing
Our pol icy for sho otin g at a mov

22

rea son , bec aus e
veh icle is the re bec aus e of tha t

23

t veh icle is
if you do dis abl e the dri ver , tha

2.4

sti ll goi ng to con tinu e to go on.

25

inj ure som ebo dy els e.

And pos sib ly
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to be on aaministracive.leave.

5

Police
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'l'nat 's

were net

And you indicated that you

Q.

4

a

involved in the homicide investigation of
A·.
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Thac:'s

,-r,:·rect.

Q.
, ere you

9

involved in that directly?
No,

A.

10

was not.

I

Q.

A.

12

13

Again it would not be in my

would be one of the people who would be wcrking
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A.

Yes.
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point?

Basically to advise the chief nn ,r,y
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Yes,

I

am.
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1

2

Q.

And the policy on shooting at or from a

moving vehicle?

3

A.

Yes,

4

Q.

Would you please turn to Exhibit 1 at the

5

I

am.

front of that black binder?

6

A·.

Yes:'

7

Q.

Are those the policies that you just

8

9

10

described your familiarity with?

A.

Let me just check real quick.

They appear

to be.

11

Q.

Who was involved?

12

A.

Yes.

13

Q.

Who was involved with you in your review

These are the same.

14

of this incident and the investigations that

15

followed it?

16

A.

At that time it would have been the four

17

of us,

18

Executive Assistant Chief was done,

19

myself and Chief Stock.

assistant chiefs,

and Chief Ortega.

So

Chief Connole,

20

Q.

Along with chief of police,

21

A.

Yes.

22

Q.

During your review of the incidents and
did you find any facts

Ruben Ortega?

23

the review,

that would

24

justify a conclusion as to whether or not Officer

25

Joseph violated either of those two policies?
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1

Yes.

J-1..

:!re that

2
3

you

tound?
t

5

necessarv to look at

r•"a:..ly

the totalitv of the

In mv npinion,

7

's

everything that

the

af!~ce_
,., i n

0 .... .1.

p.r:ocesses,

, n

..L ..L

1

..,

.l.

3

There
dispatch

ct.te:r,pt

W3~

~.Lna out .Li

Lv

l'\.C..J-\LJ .L l'I

i'''J..l'\.

u;

..,co

N

+--

vehicle

Che

UUjt:!L;<. . .

.l.

vvc

the shcot~ng

..,
fO

..i.5

no-c

lated

whether al .L the things

thaL

a.Le

~~s

he

ha~

uere

tn

-~ policy,

that were leaainq

w

i

'

.

or not

spencted

ci
()
ci
....

17

with that 20 day pay penalty because of

hir

::.
oO

vehicle

pC.i..lC:/,

IC

w

~

Q.

"'ICw

19

0

20

....IC
Q.

So I

out of policy.

MS.

think

STONEBROOK:

this

Mav I

is

irreleva~-

resoond

to

LU

Ir

~- .-, :- .

IC

·~'-..,I'- .......

LU

~

1,,.
.l

~.·~thing

-

!I)

<C
..J

a:
u

22

~~"

he

determinerl

i

ri

vac1.1urn.

cl

'"
~

guidelines

i3
"-

.., ,,

...J .......... ,.J ,

·..

+ . . . - ,_ =

r,f

tne

... v
. ., ,..,

.....J

y_ ..

"h -~

+-

~

av

e

,, 0

~-: .

we· re Lel.1.ing whac a.i..1. weuc 1.n

Co

257
1

police chiefs'

finding that it was out of policy

2

and that can't be limited to one snapshot.
CHAIRMAN ROBERTSON:

3

Objection overruled.

4

We believe that we need to understand the totality

5

of the decision-making process here.

6

why I ' l l go·ahead and allow him to answer.

7
8

9

10

Q.

13

Stonebrook)

So Chief,

you were

telling us what what went into consid~ration?

A.

Can I

ask her to read back the last part

of what I was saying?
(Whereupon,

11

12

(By Ms.

So that's

the previous answer was

read

back by the Reporter.)

A.

I was going to say that the vehicle that

14

he had witnessed had been possibly involved in any

15

other crime or noticed by any other part of the

16

department or if there was an an attempt to locate

17

the vehicle.

18

When the vehicle is first seen by not

19

making notification,

20

The first concern that he begins to operate alone

21

and without the police department,

22

We have a high rate of speed involved here.

23

There's no attempt to contact dispatch.

24

probably the first

25

that's the first

concern.

if you will.

That's

concern.

The officer has to go a significant
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1

this

the fact

~mmediate stop

~~L

rolleJ

It violates

3

4

that the vehicle didn't

front

f0L

a

period

crur procedures

an

come
0£

~~~e.

to pul

of a vehicle and cut the vehicle of:

w~ absolutely d0~·~

advis~ thi~

:_--Jnsible .

(

7

Q.

Why is that?

R

A.

WF>l l .

vnn

nnt-

yourseolf

in

a

nositi..on ·..;he;:e

-.-:._ r:

10

instead of behind the vehicle.

You put y

11

potentially in the line of fire

if you ha~-

uangerous

suspect.

.LUU

iJuL

vei,icle

yuu..L

13

position to be rammed if the person in th

14

decides

1 c;

rl r, n
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to take off.
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cutting somebody off like this

you end any

21

possibilities of al~owina an escape route.
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23

my understanding that he sees movement

24

vehicle that he's
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arms
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Again,

1

car.

2

we're leaving a position of cover,

3

relative safety and we s t i l l haven't notified the

4

dispatcher of any kind of problem or called for

5

additional units or asked for any assistance

6

what~oever:'

I

have a real concern with that too.

a place of

In the department we refer to i t as

7
8

tombstone courage our playing John Wayne,

you put

9

yourself in great jeopardy'for no particular
We have the luxury of time on our side.

10

reason.

11

We have the ability of taking a lot of time in a

12

situation like this.

13

extreme jeopardy for absolutely no reason.

14

He approached the vehicle,

The officer put himself in

at that point

15

in time as he approaches the vehicle,

16

stop back at the rear of the car,

17

the individual out of the car.

He basically goes

18

up and tries to open the door.

Again creating a

19

fairly significant amount of risk for no obvious

20

benefit.

21

he doesn't

doesn't order

Again we sti~l haven't contacted dispatch,

22

still haven't alerted any other officers.

23

but Rob knows where Rob is.

24

25 ,

Then the car door is opened,

Nobody

the

individual inside the car appears to panic or

1

cause some movement in the vehicle backwards

2

at this point in time of course the car is sort of

He then drives backwards,

5

Officer Joseph

e

,it

8

and

point in time,

even in his

own comments he
s

1. 1

the circumstances very well,
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il i s

w t:::

can't see the suspect
d
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-ourse v:..

14

:::ce

policy.
Then as

15

the car proceeds

forward,

he

0

u

ci
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17

our policy in regards

a:

18

that's

.

to

firing at a vehicle
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w

firing at a moving vehicle.
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1

A.

In a case like this,

in any type of police

2

shooting it's important that you look at the

3

totality of the circumstances and that you look at

4

everything that's happened up to and including the

s

shooting incident.
We alway_s want to try to give the officer

6

7

the benefit of the doubt on any type of case.

But

8

we have to be concerned also with protecting the

9

citizenry and making sure that everything we're

10

looking at is necessary and is reasonable in terms

11

of what the officer does.
In looking at this particular case and as

12

13

you go through it point by point,

14

i t lacking in all kind of reasonableness.

15
16

17

Q.

I

kind of found

Did you review other evidence besides the

video?

A.

Not to a large extent,

no.

I

listened to

18

information that was provided to us by the

19

homicide sergeant and I saw a couple of the

20

photographs that were involved but didn't go into

21

a significant detailed look at every piece of

22

evidence,

23
24

25

Q.

no.

Were you familiar or aware of any eye

witness accounts in this case?

A.

Yes.

264
1
2
3

~

any eyewitness statements?
A.

One of the concerns we had is that there

was an eyewitness who had been across the street

5

who indicated when they looked out they saw an

6

offi~er standing in the roadway firing his weapon

7

but didn't see anybody else within their sight.

9

~

What do you recall that you considered of

4

8

'

Q.

Q.

Would you turn in the book to Exhibit

Numbe~ 13?

10

A.

Yes.

11

Q.

Do you recognize that exhibit?

12

A.

This is a letter or copy of a letter

13

written by Chief Ruben Ortega to Rob Joseph and

14

this basically outlines the circumstances of the

15

situation that we've been discussing and it

16

indicates that he has found against the officer in

17

the use of force and that he has violated our

18

policy.

~

i

~

t
u
L
(
L
Q

t

MS.

19

STONEBROOK:

And before we continue,

u

c

'u

20

Chief,

I would move to admit Exhibit Number 13

21

into evidence.

L

r

C

u

0

C

"

22

MR.

23

CHAIRMAN ROBERTSON:

So moved.

(By Ms.

Exhibit Number 13

24
25

Q.

READING:

No objection.

Stonebrook)

indicates that the Chief Ortega found that Officer

2 65

1

Joseph was out of policy?

2

A.

That's correct, yes.

3

Q.

On the use of .cfeadly force?

4

A.

Yeah.

5

Q.

Does that accurately reflect the decision

6

7

of the administration?
As I mentioned earlier,

it does.

Yes,

A.

we

the five of us had

8

talked about this extensively,

9

the opportunity to the get together and talk about
The feeling that Rob Joseph was out of

10

this.

11

policy was shared by every single member of the

12

administration.

13

Q.

14

before,

15

found?

For the reasons that you've told us
based on the evidence and the facts

you

16

A.

Yes.

17

Q.

Was it a close question for you on whether

18

Officer Joseph violated the deadly force policy?

19

A.

For me personally?

20

Q.

Yes.

21

A.

No,

22

Q.

What about shooting at or from a moving

23

vehicle,

24

for you?

25

A.

not at all.

that policy,

No,

I

was that a close question

had no reservations.

~--------J
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But I

guess I'm thinking he was going 83 to

1

hour.

2

catch the vehicle.

3

perpetrator stopped at the lights.

He indicates that this

So was maybe traveling at a high rate of

4

5

speed but at the same time was stopping at traffic

6

lights.

7

actions at this point in time were by no means

8

police-like in any way shape or form.

I

guess my concern is that the officer's

He doesn't operate as a police officer

9

He even indicates at

10

during this entire incident.

11

the end when he calls this in there's officers on

12

the scene within a minute but he made no attempt

13

to get anybody there before that or during or at

14

the time of the stop.
It was kind of a complete lack of regard

15

for our process and

16

for the way we do business

17

procedures,

18

It was very disconcerting to me to look at this

19

tape.

20

Q.

for the way our polici~s are written.

And as we've

just seen that,

can you tie

21

in any of those statements of Officer _Joseph to

22

the policies that you and Chief Ortega and the

23

other assistant chiefs found in Exhibit 13,

24

he was out of policy as to the use of the deadly

25

force and the shooting at the vehicle,

that

was there

288

1

anything in that video that pointed to those

2

findings

3

those two policies?

4

A.

that you would find specifically violated

Certainly.

Well,

we've talked a little

5

bit about all

6

indicated in the letter, he stopped in front of

7

the vehicle,

8

didn't get another car there,

9

that,

10

the stuff leading up to this.

As is

he failed to have notify dispatch,
etc ..

he

In addition to

he exits as he's falling away from the

vehicle,

11

is when he basically begins to fire.
He indicates

that he falls

and lands,

kind

12

of on the seat of his pants on his right buttocks

13

and coming back up,

14

to him,

15

down on the ground and he doesn't know how he gets

16

back up but he continues to fire the entire time.

that the car-is out of focus

that his weapon is out of focus.

He indicates that he fires

17

He's

at least two

If you'll look at

18

more rounds as he's falling.

19

the video tape you can also see you the car here,

20

officer down to the left rear of the vehicle on

21

the seat of his pants indicating that he's

22

continuing to fire.

23

and residential area right behind the

24

are two-story which is potentially in the line of

25

fire.

There's a sidewalk,

a

fence,

fence which

289

You have to know what's behind you.

1

He is

2

firing at a fuzzy target with a fuzzy gun while

3

he's moving,

while he's going down and corning up.

After that and after the car is moving

4
5

away,

there's indications that there's other

6

rounds fired,

at least two.

So yes,

7

I

think that there's things

that

8

we talked about specifically in the letter that do

9

violate both our use of deadly force and also

10

violate shooting at a moving vehicle.
MS.

11

STONEBROOK:

Thank you.

I

would move

12

that the video be admitted into evidence as our

13

Exhibit Number 16.

14

only copy and with other matters pending,

15

need some vehicle to have a copy of that itself.

16

We can have that in evidence but I

17

make arrangements with someone to oversee that or

18

something,

19

commission's custody that I

20

made.

21
22
23

However,

I must say that's our
I

would

somehow need to

if this has to remain in the

CHAIRMAN ROBERTSON:

could get a tape

We'll move it into

evidence and allow you to retain custody of it.
COMMISSIONER KRUSE:

May I

ask a couple of

24

questions for clarification.

Is it standard

25

operating procedure to do a video after an

Addendum 10
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1

Ruben Ortega and the assistant chiefs?

2

A.

Yes.

3

Q.

He identified you as one of those

4

assistant chiefs?

5

A.

Yes.

6

~-

At c&is point,

we will be speaking to you,

7

since we received information there on that

8

administration, we're looking now at what is

9

occurring in your position as the Chief of Police,

10

that's what we will be talking to you about as you

11

sit here today.
Would you look at Exhibit Number 14 sir?

12
13

A.

Yes.

14

Q.

Do you recognize that document?

15

A.

Yes.

16

Q.

What is that document?

17

A.

It's a letter that working through the
Joseph's

18

City Attorney's Office and through Mr.

19

attorney,

20

reinstatement so that that he could come back and

21

be a police officer.

22

MS.

23

that we were trying to work out a

STONEBROOK:

I would move that Exhibit

Number 14 be entered and admitted into evidence.
READING:

24

MR.

25

CHAIRMAN ROBERTSON:

No objection.
So moved.
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1

officers to stay behind because your vehicle is

2

your protection.

3

did get out and start firing at you,

4

vehicle,

5

kinds of things to protect you.

So that,

you know,

you have your vehicles'

if someone
you have your

doors,

those

Even if you pull up because it seems like

6
7

you are not getting their attention and you motion

8

them over,

9

back behind them.

when they pull over,

you still retreat

Even on high hazard stops when there's

10
11

four officers making the stop on a felony suspect,

12

all vehicles are still behind the suspect vehicle,

13

no one ever gets in front of it.
sir?

14

Q.

Why is that,

15

A.

Just for safety factors,

just so that if

they have that route to

16

they decide to take off,

17

go. Again we just continue following them until

18

they end up stopping.

19

So after he had the vehicle pulled over,
so now he knows

that i t ' s

20

and he had his gun out,

21

a dangerous situatioR~

22

situation,

23

who could have had a backup person there.

24

25

feels it's a dangerous

and still doesn't notify the dispatcher

Routinely,

if you feel i t ' s a dangerous

situation and you call it in,

people are less even

313

1

when the shooting starts.
he probably was in

To be very truthful,

2
3

danger at the time.

4

danger ended,

5

Ortega's letter,

6

off.

Bµ~ when he fell off the

which was discussed in Ruben
then that's time to like back

Because as mentioned,

7

there were witnesses

8

in the area,

he mentions how his gun is a blur,

9

he's a blur,

continues on shooting and the driver

10
11

is driving away.

That was a concern too.

How did that last set of facts

Q.

the blurring and the car driving

12

told us about,

13

away,

14

that fits in that policy?

15
16

17

that you

take us to Exhibit Number 1 and tell us how

A.

We can go through and read several of the

items.
Q.

Why don't you point us to some of the
You made the

18

things that you evaluated.

19

determination he was out of policy and we just

20

want to pinpoint where we could look to find

21

that.

22

A.

"The officer reasonably believes that the

23

use of deadly force is necessary to prevent death

24

or serious bodily injury to the officer or another

25

person.

Once he's off the vehicle then I

think
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1

that A no longer applies and that he should have

2

discontinued firing because now the suspect is in

3

flight.

He's trying t?-leave the scene.
At that point,

4

then under 3-06-03.02,

you

5

look at after the danger is gone,

there's other

6

methods of ~!fecting the arrest.

By that, meaning

7

that we could follow the suspect to his home,

8

more resources and make the arrest.

with

Then the direction in which the firearm is

9

10

to be discharged because of the possibility of an

11

innocent person being hit.

12

it's 12:30 in the morning is still a high traveled

13

street.

14

that were discussed in the tape that were worried

15

about his welfare at the time.

16

continue to shoot at a vehicle as it's driving

17

away,

18

kinds of things.

7th East even though

There were witnesses that came forward

especially with the blurry vision,

19

I

and those

understand that's part of a shooting

20

incident that people go through.

21

stress.

22

quit shooting.

23

And you just don't

We teach tha~; you know,

I mean,

It's part of the
that's when you

that's in the arrest of a felon.

24

All we had here was

25

violation first,

a DUI driver,

a speeding

then possibility of a DUI
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1

driver.
Now he's stepped it up a pace by actually

2
3

assaulting the officer.-

4

things have been elevated as a result of poor

5

police procedures.

6

all of these

And'then on page 27 of that Exhibit 1, 27

and 28,

8

that there was a violation of that policy?
A.

did you have evidence that would indicate

Firing at a moving vehicle,

in the review

10

and in his testimony and with the witness's report

11

and with what the investigators told me,

12

was obvious that he continued to shoot at the

13

vehicle as it was driving down 7th East.

14
15

0

now,

7

9

C

Q~

But,

Q.

As the Chief of Police,

decisionmaker.

that it

you are the

Is that correct?

16

A.

Yes.

17

Q.

You make decisions concerning whether an

18

individual officer at the police department has

19

violated a policy?

~

C
)

L

20

A.

Yes.

21

Q.

Now,

u

r

C

u

do you took at one part of an

n

(
.J

C

22

incident or at a whole incident or how do you make

23

that determination?

n
J

~

r

)

24
25

A.

I

think it's important to look at all of

the circumstances,

that you get a feel

for,

you
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1

2
3

4

as Chief of Police concerning that decision?

A.

I still think that it was the correct

decision.

Q.

And you still feel that you had
to support your

5

substantial evidence to indicate,

6

finding that you found him to be out of policy in

7

use of deadly force?

8

A.

Yes.

9

Q.

And out of policy with shooting at or from

10

a moving vehicle?

11

A.

Yes.

12

Q.

Thank you.
MS.

13

STONEBROOK:

14
15
16

Nothing further.

EXAMINATION
BY MR.
Q.

READING:
Chief Connole

I'm sorry,

Chief,

isn't

17

i t true that you at one ti~e ~ound Officer Joseph

18

to be within policy as far as the shooting goes

19

and out of policy as

20

issues?

21

A.

Well,

far as the stop and those

again, ~here was some negotiations

22

going on between his attorney and the City

23

attorney.

24

25

MS.

STONEBROOK:

coming forward.

Objection on this aspect

This testimony concerns a matter
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1

have stopped,

in your opinion'?

2

A.

Yes.

3

Q.

Any shots fire~ once he was on the ground

4

would be out of policy, in your mind?

5

A.

6

forward.

7

Q.

Yes, because now the car is moving

What if the car isn't moving forward'? What

8

if the car is close to the officer, we're talking

9

seconds here,

he's on the ground the wheel is

10

close to him, he doesn't know which way the car is

11

going to go,

still in danger or not?

12

A.

Uh-huh. Yes.

13

Q.

Would you agree with me,

sir,

that it is

14

the officer's subjective determination whether he

15

is in danger or not that determines whether he

16

should be firing or trying to defend himself'?

17

A.

Yes.

18

Q.

Now,

19

vision,

20

fight'?

21
22

A,

I think you also said that blurred

that sometimes happens when you are in the

From my readings,

yes.

Well,

there's been

experience somewhat also.

23

Q.

It's a scary situation'?

24

A.

Sure.

25

Q.

Is there a lag time'? We had testimony from
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1

know where he was. Why did you not punish him for

2

those violations instead of the violation of the

3

deadly force policy?

4

A.

The way I worded i t in my letter,

I

put "I

5

find that your use of deadly force in conjunction

6

with· IA ca~e 99002S is not in policy",

7

that I

8

just using the deadly force portion of it.

9

just saying that the use of deadly force in the

10
11

incorporated all of that.

which means

It's not that I'm
I'm

whole incident was not in policy.
Q.

But as far as Officer Joseph was

12

concerned,

13

punished for the violation of Exhibit 1 of the

14

City's case,

when he reads that letter,

he's being

true?

15

A.

I

16

Q.

It's your letter,

17

A.

No,

18

back,

that,

19

make sure through the debriefing that he knew that

20

i t was the whole incident that led up to the

21

incident.

don't know.

I

I'm just wondering?

was hoping that when I brought him

you know,

that we would discuss and

22

(Discussion off the record.)

23

CHAIRMAN ROBERTSON:

24

25

Q.

Chief,

(By Mr.

Reading)

I

She's ready.
think you mentioned,

on your direct testimony,

that one of your
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1

his determination .
MS.

2
3

you asked,

4

flawed.

7

sir.

You were saying assuming it was

COMMISSIONER REIKE:

5
6

That wasn't the question

STONEBROOK:

Put the question the

way you just-did and see how that goes.
Q.

(By Mr.

Reading)

8

evidence is not accurate,

9

that is not the facts,

If you find that that
in other words,

that

would that have changed

10

your attitude at all about the shooting being out

11

of policy?

12

A.

Can we discuss it?

13

Q.

Sure.

14

A.

I

Absolutely.

think that when I

came to this

15

conclusion that you need to look at the county

16

attorney has an investigator there,

17

homicide investigator there,

18

independent of those two we have an Internal

19

Affairs investigator there.

20

there was inconsistenci es with what Officer Joseph

21

said occurred and what they found as evidence to

22

their investigation .

23

Q.

we have a

and completely

All of them said that

Would you put higher priority on the

24

physical evidence or the testimony of the

25

individuals?
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1

A.

Well,

I'm saying that they used physical
I

2

evidence in their investigation.

3

going to bring expert wit~sses in.

4

fine.

If you can prove i t beyond a reasonable

5

doubt,

that's good too.

6

I had and the -evidence that I had is the reason

7

that I decided the way I did.
MR.

8

READING:

11

12

And that's

But the information that

That's all I have.

FURTHER EXAMINATION

9

10

know you are

BY MS.
Q.

STONEBROOK:
You had an opportunity to view the video

while we- were here?

13

A.

Yes.

14

Q.

In that, you heard Chief Shelton testify

15

that Officer Joseph's own statements there of

16

falling back down,

17

blurred vehicle, blurred gun and what have you,

18

was something that was considered bJ the previous

19

administration?

20

A.

Yes.

21

Q.

Now,

22

corning up and shooting at a

you were part of that previous

administration?

23

A.

Yes.

24

Q.

In Exhibit Number 13, in the black binder,

25

which was the decision of then Chief Ortega, page
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1

424 and 425,

2

at the scene along with witness accounts

3

contradict the statements,

4

indicate that you fired most rounds at the vehicle

5

as i t moved away from you and was clearly a no

6

lon~er a t~reat to your person.

your statements and

you sit here as Chief of Police and on

As

7

it indicates that physical evidence

8

January 3rd when you made your decision,

did you

9

feel there was evidence presented before you in

10

the things you've reviewed and you testified that

11

you reviewed,

12

car was no longer a threat to him?

13

14
15
16

A.

that he fired his weapon when the

From the information that I

received,

yes.
Q.

And as you sit here today,

have you had

any change of mind on that?

17

A.

No.

18

Q.

After Mr.

Reading pointed you to various

19

aspects of the Officer 1 and Officer 2 shooting

20

incidents,

21

haven't already give~ as to the differences

22

between those instances and Officer Joseph's?

23

A.

I

do you have any other thoughts that you

think that it would be fair to make it

24

clear that my position at that time was an

25

assistant chief so I

reviewed the facts

from the
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1

somebody who haR been there,

2

entirely possible that you may be acquiring a

3

target,

4

handgun and again,

5

the police reports i~ this case,

6

understandi ng that a

7

i t ' s entirely possible there may be a

8

rounds being expended,

9

officer may

firing,

particularl y a

haven't seen

I

i t ' s my

but

semiautoma tic gun was used,
series of

and the

being fired,

not be aware at some point that
in direction of the

10

there's been a transition

11

vehicle,

12

acceleratin g back and acceleratin g away.

13

known as

14

phenomenon .

15

MR.

READING:

16

MS.

STONEBROOK :

17

COMMISSIONE R REIKE:

lag time.

it's

as

It's

pretty common

It's a

Thank you.

18

hypothetic al

19

is picked up by

20

reverse,

21

abruptly stopped 1n a

22

away

23

the car accelerates away.

24

officer

25

is going away,

just a

stop,

to a

it can come

further.

Nothing

take a

Let's

l i t t l e further.

the car door as

it

grabs on a~a holds on and

from

it is

semiautoma tic

don't know,

I

yes,

done that,

The officer
zooms

the car then 1s

way that throws

the officer

the car and onto the pavement,
Two questions:

is aware that the car has

1n

now

and then
If the

reversed and

is he authorized or within oolicv
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1

to fire?

2

A.

3

sir.

There are actually two questions there,
Is he authorized under state statute?
COMMISSIONER REIKE:

4

I'm really looking at

5

the policy that we're dealing with today,

6

Lake City policy.

7

Salt

In so far as the policy black and white

A.

never shoot at a moving vehicle then

8

says you'll

9

the answer would have to be no.

In so far as the

is it inconsistent because the policy says

10

policy,

11

that an officer may determine and certainly the

12

officer has the power to determine when his or her

13

life is

14

in danger of death or serious bodily

15

yes.

in danger or the

16

life of a third person is

COMMISSIONER REIKE:

injury then

But the officer's

17

state of mind and perceptions such that this car

18

is trying to get away from me,

19

be rational

20

threat to bodily harm?

21

A.

I

then i t would not

to assume that there

is

any continued

think it would not be rational

to assume

22

there's any threat to that particular individual.

23

As to whether there might be a threat to another

24

party,

25

I

don't know.
COMMISSIONER REIKE:

That's what we'rP
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1

describe for the commission where it is you live

2

along that road?

3

A.

Where is I-80,

4

Q.

Yes.

5

A.

Here's the on-ramp. There's my apartment.

8

You are right there?

COMMISSIONER KRUSE:

6

7

Up here?

(By Ms.

Q.

Jones)

If you're looking at that,

it's the top one on the right-hand side.

9

A.

My picture is better.

10

Q.

Yes,

11

well ... You were testifying to us

that things happened simultaneously.

12

A.

Yes, ma'am.

13

Q.

And I'm not worried about the

14

simultaneously right now.

15

explaining what it is you saw and heard that

16

happened simultaneously.

I'm worried about

17

Q.

What did you hear?

18

A.

As I was walking out the aoor,

I

heard the

19

car wheels squeal,

20

told my wife and other people I've talked to,

21

friends,

22

pulling someone over because it's real lighted

23

there and you can't really see the lights,

24

know,

25

and gunshot I hit the deck,

then I

heard gunshot.

Like I
my

I didn't kno~ it was a police officer

blinking.

you

So when I heard a car take off
like I

said,

and I
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From what I

gathered,

they was walking

1

that long.

2

around because the next day I was asked did I

3

woke up by the police too.

4

they were knocking on doors.

5

honest with you.

6

Q.

I

said no.

I

get

guess

I don't know,

to be

So wi.'thin an hour or so of the time that

7

you heard and saw the things you've told us about,

8

would you say you had a good recollection of what

9

had occurred because it was still fresh in your

10

mind?

11

A.

At that time,

yes,

ma'am.

Right now,

I'd

12

hate to contradict or recant anything because that

13

was a long time ago.

14

ago.

15

Q.

To me,

it was a long time

And so you would say that when you were

16

answering the questions of Detective Yoshikawa i t

17

was based on a good recollection of what had

18

happened right within hours?

19

A.

Yes,

20

Q.

And you were telling the truth then?

21

A.

Yes, ma'am.

22

Q.

Even if you didn't like the questions,

23

ma' am.

answered truthfully,

you

didn't you?

24

A.

To the best of my knowledge,

yes,

ma'am.

25

Q.

And if you will turn to that exhibit,

page
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1

Q.

So on page 153, line ten, you told the

2

officer again that,

3

already run on I-80 and you say,

4

straight,

you said that his partner had
"Yo, man,

he went

he didn't go on I-80"?

5

A.

Yes.

6

Q.

So based on what you told the officer

7

within an hour or two of the time that you

8

observed this,

9

A.

he didn't go on I-80?
And then I found out later that

No ma'am.

10

he was caught down south somewhere.

11

Like I said,

12

guys on a crew.

13

14
15

Q.

that was a long time ago.

Yes, ma'am.

That's why I didn't know if I

even wanted to come here.

17

what I

19

Q.

run 20

isn't it?

16

18

I

It's hard to remember now what happened

over a year ago,

A.

I apologize.

said this night,

I'd have to sit and --

it happened.

It was fresh in your mind and the truth as

you knew it?
And now,--

20

A.

Yes.

21

Q.

So then on page 160,

I thought,

you know ...

you told the officer

22

that you heard the car step on it,

23

say almost a second later that's when you heard

24

the shots?

25

A.

Well,

yes.

and then you
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1

Q.

And then --

2

A,

Page 160?

3

Q.

Yes.

4

A,

Okay.

5

Q.

You were trying to explain to the officer

6

and be's trying to ask you questions and you are

7

describing what you heard and with the respect to

8

the car and then with respect to the shots.

9

you say you heard the acceleration,

10
11

And

the car

stepped on it, and then you heard the shots?

A,

Well,

yes, ma'am.

12

was almost simultaneously.

13

reflex on shooting,

Like I said,
It's

though,

it

just a human

pulling a trigger,

you know.

And you gave the example of throwing the

14

Q.

15

ball.

16

here and you make the first move,

17

first and then she catches it and you are telling

18

us that at least you said back within an hour or

19

two of the time that you witnessed that you heard

20

the car accelerate,

21

order?

22

A,

You throw the ball to Madam Commissioner

Yes, ma'am.

the ball comes

you heard the shots in that

I heard the car wound out.

23

It was like he stepped on the gas and then,

24

pop,

25

happened,

pop,

pop,

pop.

It was so fast,

like I said,

it was

you know.

almost simultaneously.

It
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1

provided?

A.

2

I wasn't asked that question by

Joseph.

I was asked that question at a later

3

Mr.

4

time by Loni DeLand.
CHAIRMAN ROBERTSON:

5

What was the

6

question? _I think you framed it differently than I

7

recorded it at first.

8
g

10
11

Q.

(By Mr.

What did Mr.

Reading)

Let's do it this way.

DeLand ask you to do concerning the

glass?
A.

Well,

really nothing.

I

just reported the

12

question that was asked by him and I said the

13

glass pattern indicates the vehicle was in

14

motion.

15

vehicle moving at the time that the breakage took

16

place.
CHAIRMAN ROBERTSON:

17

18

19

He then asked me which direction was the

Q.

(By Mr.

Reading)

Okay.

Can you answer that

question?

20

A.

Yes.

21

Q.

Tell me what :,cu analyzed to come to your

22

answer?

23

A.

Well,

the glass pattern is approximately
The window that it was blown out of

24

14 feet long.

25

is at its maximum length is only 28 inches long.
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1

A.

As

I understood what Officer Mendez

2

testified to was that there was a heavier

3

concentration on the north end,

4

shows

5

wider patch of glass on the south end.

and the diagram

that at least the operator identified a

CHA~RMAN ROBERTSON:

6

Which could mean the

7

glass was scattered further apart rather than

8

being concentrated in one area,

9

because if you look at the previous drawing,

is what I

look at,
it

10

shows pretty heavy sketch marks and they kind of

11

lighten up as they go out further.

12

depicted that as the car went further away,

13

range was wider for the glass versus back here.

14

(Demonstrating.)

15

A.

Well,

I

thought it
the

it really doesn't have a lot to do

16

with the car.

It has to do with the glass coming

17

down and impacting the ground at speed.

18

asked this question about concentration after

19

Officer Mendez's testimony and I

20

i t ' s really a nonissue.

21

any difference.

22

glass,

23

in Exhibit 11,

24

clearly.

25

Q.

told Mr.

I was

Reading

It really doesn't make

The 1-4 foot length of consistent

and that shows up in photographs which are
as I

saw,

By the skidmark,

tells the story fairly

can you determine how
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1

observed that he continued to drive in the manner

2

that he had driven before.
At that point ~rr time I

3

felt that I

had an

4

obligation to at least try to make a traffic stop

5

and see what his problem was.

6

Q.

He was stopping at lights?

7

A.

Yes.

8

Q.

If he was stopping at lights,

9

10
11

have given you any indication not to pursue him?
A.

Q.

13

lights?

14

A.

16

17

No.

He still was driving at a fast rate of

speed as he was coming out of the lights.

12

15

would that

When did you activate your overhead

Just as I was going through the

intersection at 2100 South.
Q.

At that time, did you-- you didn't call in

your position to the dispatch, did you?

18

A.

No,

19

Q.

Is that according to policy? Should you

20

I did not.

have called in?

21

A.

Yes.

22

Q.

Any particular reason why you didn't?

23

A.

There's a couple of factors that play into

24

that.

25

that my radio was on my hip and not in my vehicle

Being off duty,

in a sense,

and the fact
I

11
I
l
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mounted unit,

1

Q.

2

it's called a Convertacom.

Why did the radio happen to be on your hip

instead of in your car?

3

A.

4

When I was out of my vehicle talking to my

5

wife at one point at the park so it was on my

6

hip:

7

problems with my Convertacom and control unit that

8

controls my lights,
Q.

9

The other reason was I had been having

siren and PA system.

In your experience as a police officer,

10

have you known other officers to make traffic

11

stops without calling dispatch?

12

A.

Yes,

13

Q.

It's not in policy,

14

A.

No.

15

Q.

When you stopped the vehicle,

i t happens all the time.
though,

is it?

you noticed

16

on the vehicle was creeping forward and you pulled

17

your vehicle in front of that car.

18

do you see that black binder?

I want you to,

19

A.

Yes.

20

Q.

If you wouldn't mind turning to Exhibit

21

Number 10 in the City's book.

22

where -- is that position of your vehicle

23

accurately represented with how you parked your

24

car that night to stop Westley Scott?

25,

L

A.

Yes,

i t is.

If you know
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1

glass blowing out and it was right here.

2

it kind of exploded right in front of my face.

3
4

I mean,

You were propelled. backwards according to

Q.

Was that an accurate statement?

the video.

5

A,

Yes,

6

Q.

You eontinued to shoot again as you were

7

falling?

8

A.

Yes,

9

Q.

Hit the ground,

10

A,

Yes.

11

Q.

Did you come back up into a standing

12
13

14
15
16

it was.

I did.
continued to shoot then?

position shooting?
No,

A.

I

rolled up and as I was coming up I

fired.
Q.

You mentioned in the video that the gun

and the vehicle were blurry?

17

A.

Yes.

18

Q.

When did that happen?

19

A.

As I

came up off the ground,

fired that

20

last shot,

21

believe I

22

and I was looking at my gun and looking at the

23

car,

24

of my gun for what we call sight picture and I

25

couldn't get a focus of the car but the car

and I

I was trying to focus on my gun and I
came up to .n upright standing position

couldn't get focus on the front sight
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2

I don't recall exactly how I hit the

A.

1

ground or how I avoided being run over.
Do you have a recollection whether you

Q.

3
4

were always shooting your weapon in a

5

perpendicular position to the road or was the

6

weapon canted at any time during the time you were

7

shooting'?

9

I think in the first interviews I

A.

8

indicated I was shooting from a downward position
So flying through

10

and that was my recollection.

11

the air with the lack of greatest of ease,

12

my gun was probably in every direction that it

13

possibly could have been.

14

I

think

Do you have any estimate of how much time

Q.

15

this all took from the time you started to shoot

16

to the time the end of the shoot took place'?
It seemed like it all happened

A.

17
18

simultaneous ly at once.

19

you could,

20

it.

I don't know,

MR.

25

(Demonstratin g.)

READING: - No further questions.
EXAMINATION

22

24

assign a time period to

To me, it was that fast.

21

23

It was -- it's not like

BY MS.
Q.

STONEBROOK:
Now,

you've indicated,

not call dispatch'?

sir,

that you did
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that's correct.

1

A.

Yes,

2

Q.

And you indicated that oft times officers

3

don't call dispatch when they're going to make a

4

traffic stop?

5

A.

That's correct.

6

Q .•

But now, you were off duty,

7

A.

I was working a part-time assignment,

8

Q.

So you weren't on the clock for the police

9

is that true?
yes.

department?

10

A.

No.

11

Q.

So dispatch wouldn't have known that you

12

were out on 7th East or anywhere making a

13

potential stop or doing police work?

14

A.

No.

15

Q.

So wouldn't you say that it would make

16

more sense if you were off duty and were going to

17

engage in active police work to let dispatch know

18

you were working again,

19

police officer?

20

21

A.

that you are there as a

It makes sense for safety reasons.

But it

doesn't generally happen off duty.

22

Q.

But you didn't do Lt?

23

A.

I didn't do it.

24

Q.

Even though that makes sense for safety

25

reasons?
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1

you.
FURTHER EXAMINATION

2

3
4

BY MR.
Q.

READING:
Officer Joseph,

5

Exhibit 3,

6

with· you.

I_want you to turn to

which is Sgt. Askerlund's interview

7

A.

Okay.

8

Q.

I want you to go down to the bottom of

9

that page and

page 133.

10

A.

Okay.

11

Q.

The starting at line 47,

Mark Askerlund is

did you get dumped off after you

12

asking "Now,

13

fired all the shots or did you get off after you

14

fired two shots?" And that's confusing to me.

15

Your answer was:

16

all the shots.

17

shooting I

18

way,

19

shooting."

"I got dumped off after I
Like I said,

once I

fired

started

know at least two rounds went in this

the rest went in here.

I came back up again

What were you telling Mr. Askerlund at

20

21

that time that you fired all your shots on the car

22

or were you firing shot..s- as you came off the car?

23

A.

I

told him it was continuous shoot from

24

the time that I decided to shoot until it was

25

over.
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Q.

1

Now,

going

COMMISSIONER REIKE:

2

There is a

3

contradiction in that statement.

4

there's two different things said there?

A.

5
6

You acknowledge

Yes, that was my perception of what the

questions were.
Q.

7

( By ""Mr. Reading)

Now,

going to

8

Mr. Scharman's interview of you which is City's

9

Exhibit 4,

I think counsel called your attention

10

to Bates stamp number 189.

11

line 35.

12

attention to that.

I want you to go to

One of the commissioners called your

Are you saying there that you were

13
14

shooting continuously through the whole process

15

from the time you left the car to the time you hit

16

the ground and rolled back up?

17

A.

Starting from 35?

18

Q.

Yes,

19

A.

It says,

20

a round.

21

rolled off the vehicle onto the ground.

22

up and came back up prone.

23

through the whole process,

24

continually,

25

I

35 through 40?
"I don't know.

I could have shot

I don't know because what happened was I
I

rolled

And at that time,

I --

I was shooting

through the whole process and then as

came back up and perceived that it was no longer

Addendum 15
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1
2
3
4

as Chief of Police concerning that decision?
A.

I still think that it was the correct

decision.
Q.

And you still feel that you had

5

substantial evidence to indicate,

to support your

6

finding th~t you found him to be out of policy in

7

use of deadly force?

8

A.

Yes.

9

Q.

And out of policy with shooting at or from

10

a moving vehicle?

11

A.

Yes.

12

Q.

Thank you.
MS.

13

STONEBROOK:

EXAMINATION

14
15
16

Nothing further.

BY MR.

Q.

READING:
Chief Connole

I'm sorry,

Chief,

isn't

0
u

...

17

it true that you at one time found Officer Joseph

a:

18

to be within policy as far as the shooting goes

.,

19

and out of policy as far as the stop and those

20

issues?

21

A.

0

.

~

w
a..
<
a..

a:

w
,_

a:

0
a..
w
ll"

a:

.,w
<

.J

a:

"'u
~

:::

Well,

again,-~here was some negotiations,

22

going on between his attorney and the City

23

attorney.

0

"-

24
25

MS.

STONEBROOK:

coming forward.

Objection on this aspect

This testimony concerns a matter
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1

that was strictly limited to a matter in

2

settlement.

3

advisory here,

4

specifically indicates that evidence is

5

inadmissible of a settlement negotiation to show,

6

to prove something,

7

true that you found him to be in policy or

8

something.
I

9

And while the rules of evidence are
I must point out that Rule 408

in other words,

that wasn't it

have the documents here that will state

10

on their face real thoroughly protected draft,

11

draft settlement purposes only,

12

any reason,

13

that any discussion of settlement negotiations in

14

this matter are inadmissible.

Rule 408 and I

I

MR.

16

CHAIRMAN ROBERTSON:

Q.

(By Mr.

Reading)

inadmissible for

do object strenuously

just asked the question.

15

17

READING:

for

I

Objection sustained.
heard you say,

18

that if the officer was on the vehicle and

19

shooting,

20

his life?

it's probably okay if he was

Chief,

fearing for

21

A.

Yes.

22

Q.

Do you have any idea how fast a Glock can

23

be shot,

24

A,

No.

25

Q.

It's a pretty fast weapon,

11 rounds out of a Glock,
I mean,

I

rapid fire?

know it happens

r:apidly.

isn't it?

Addendum 16
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1

numerous shots fired?
That's what I'm looking at.

A.

2

On this one,

3

to be very truthful,

I don't remember how many

4

shots but I don't think there were many.

5

were four shots fired.

There

6

Q~

In O.t.ficer 2?

7

A.

Yes.

8

Q.

In Officer 1, there were how many shots?

9

A.

Two.

10

Q.

Two shots.

11

A.

Yes.

12

Q.

Would you look at Exhibit Number 5 -- I'm

13

sorry,

15,

in the black binder?

14

A.

Yes.

15

Q.

Do you recognize that document?

16

A.

Yes,

this is a letter I

David Yocum,

District Attorney.

17

MR.

18

READING:

I

received from

object to any further

19

discussion about this letter because i t lacks

20

foundation.

21

CHAIRMAN ROBER.:rSON:

22

MR.

23

Mr.

24

officer.

25

READING:

What?

It lacks foundation.

Yocum isn't here nor is the fellow who was the

MS.

STONEBROOK:

Chief Connole received
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1

letter or its contents being read into the

2

record.
MS. STONEBROOK.:.

3

4

Q.

rhank you.

(By Ms. Stonebrook)

Chief,

your letter

5

that you wrote to Officer Joseph was Exhibit

6

Number 14? _ .

7

A.

Yes, ma' am.

8

Q.

The date on that?

9

A.

January 3rd.

10

Q.

And at that point, had you relied on any

11

information received from the District Attorney's

12

Office in making your deliberation?

13

A.

Before January 3rd, had I

relied on any

14

information? I

relied on information that they

15

were no longer going to proceed forward with the

16

prosecution of Officer Joseph.

17

faith reinstate him if he had a felony hanging

18

over his head.

I couldn't in good

Once I was assured that they were not

19
20

going to proceed with the criminal portion,

21

that we could bring h1m back and give him a second

22

opportunity for his career as a police officer and

23

do some re-training and those kinds of things.

24

25

Q.

I

felt

Can a police officer violate either of the

two policies -- and so that you don't have to keep

555

1

asked that the admission be taken today.

2

will withdraw Exhibit Number 15 and remove that

3

letter from those ~inders.

But we

Otherwise, all of my exhibits have been

4
5

admitted into evidence and I

6

judgment on the weight that you will give to

7

those.
MR.

8
9

Something about housekeeping

that we had to do was-MS.

10
11

READING:

rely on your best

STONEBROOK:

Would you take that in

your part of your ten minutes,

12

MR.

READING:

13

MS.

STONEBROOK:

sir.

Sorry.
I

was just taking my last

14

moments with the commission to take care of what I

15

needed to do.

16

exhibits.

So I would direct you to our

Those tell a story in themselves.

17

What we came here to show you is that we

18

had substantial evidence to support the findings

19

being made,

20

of policy in both the use of deadly force,

21

use of-- and in shooting at a moving vehicle.

and that is an Officer Joseph was out
and the

We presented the facts and the

22
23

circumstances that indicated that.

24

administrations that made this finding,

25

one.

We have two
not

just

We had Chief Ortega's administration that

Addendum 17
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1

when that shot was fired.

2

importance of shot number three.

3

that shot was at on the ~nvironment.

4

5
6

Q.

So this is the

(By Mr. Reading)

now,

We know where

Exhibit Number R 39

is what again for the record?
A·.

R 39 is the suspension is compressed.

The

7

shot line we could have done the same thing with

8

this exhibit,

9

guys or three or four or five big guys on the back

if we would have put a couple big

10

of the bumper to compress it down and the rod

11

would go through out the hole.

12

Q.

What is Exhibit Number R 38?

13

A.

R 38 is suspension as it sits normally.

14
15

16
17

R

39 is with it compressed during braking.
MR.

READING:

Thank you.

We'd move for R

38 and R 39 to be admitted.
MS.

STONEBROOK:

I object to both of those

18

for the reason that I

19

response for copies of all exhibits that were

20

going to be used. While the ones that are up there

21

on display are very la~ge,

22

look at those and went on two occasions to Mr.

23

Reading's office to observe those.

24
25

At that time,
boards of pictures.

asked since ~e filed our

I was invited over to

he showed me those and the
For financial reasons I
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1

didn't choose to have each of those redone.

2

during neither of those times did I

3

exhibits nor were they provided to me in the

4

smaller form.

5

surprise.

But

ever see these

And I believe they are unfair

They have never given us anything

6
7

concerning braking systems or springs mechanisms

8

or anything such that I

9

been so inclined a mechanic's expert to respond to

10

could have engaged had I

these.
So because of the unfair surprise and the

11
12

reason I've asked for a long period of time for

13

copies of all exhibits and these were never shown

14

to me,

I

do object to them.
READING:

For the benefit of the

15

MR.

16

commission,

17

representative of his testimony.

18

testifying to this and his testimony can come in

19

and this is merely illustrative of his

these were prepared by Mr.

CHAIRMAN ROBERTSON:

20

He's

Lord as
just

testimony.

If you are going to

21

include those as an exhibit,

22

have had prior knowledge and had prior notice of

23

that.

24

objection and not allow them to be entered as

25

evidence.

So I'm going to --

then counsel should

the rules state the
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MR.

1

2

testimony,

READING:
though,

I

You are not excluding his
hope?

3

CHAIRMAN ROBERTSON:

No.

4

COMMISSIONER REIKE:

You were aware of the

5

testimony that the argument would be made about

6

the ·compressed
MS.

7

STONEBROOK:

No,

sir,

I

was not.

The

8

first time that I ever knew anything about

9

suspension was the day of the first day of hearing
was presented with this

10

when I

11

that binder is number two,

12

1994 Escort with nothing more.

13

been faxed a copy that.

a

red binder and in

tear suspension of a
I

had never even

So all concerning this suspension and the

14

how i t relates,

is

very unfair and no,

I

15

springs,

16

had never had any advance information concerning

17

that the suspension and whether you need five men

18

to hop on the back to weight i t down or whether

19

you don't.

20

investigate any of that.

21

MR.

I've never had an opportunity to

READING:

Well,

by way of explanation

those were certainly presented over

22

and argument,

23

a month ago that the suspension was going to be an

24

issue and counsel had ample opportunity to contact

25

me to ask me concerning those and she did not.
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Now,

1

she hasn't deposed my expert and my

2

expert has been known to her for eons of time.

3

She had the availability to find out what his

4

testimony was going to be.

5

concept of undue surprise is really accurate.

MS. -STONEBROOK:

6

7

So I

don't think this

You didn't give me that

until after this hearing had begun.

8

MR.

READING:

9

MS.

STONEBROOK:

True.
If we had finished that

10

very day it would have been a surprise then.

11

the fact that I should guess what that picture is

12

going to mean is something you are suggesting I

13

should have just guessed? Well,

14

them.
MR.

15
16
17

READING:

I

still object to

The commissioner has ruled.

As long as the testimony stands,
Q.

And

(By Mr. Reading)

So Mr.

we're fine.
Lord,

your

18

testimony is that car was braking'when shot number

19

three was fired?

20

A.

Yes.
MS.

21

STONEBROOK°':

Could I

request since

22

they're not coming in that we put the exhibits

23

down?
MR.

24
25

Q.

READING:

(By Mr.

Absolutely.

Reading)

Let me show you what's

Addendum 18
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1

policy.
To facilitate this hearing,

2

we have agreed

3

Officer Joseph has agreed that he is not

4

requiring the city to put on its evidence and put

s

it to

6

penalty.

7

whether he was in or out of policy for

8

shooting.

9

goes away anyway.

its test as

.12

We are focusing only on the finding

I'f he

is found

the

in policy the penalty

If the commission finds and supports the

10
11

to ~he proportionality of the

city that he was out of policy then he is willing
to take his weapon and take that as

to having the

13

city put on their evidence as to whether that was

14

disproportionate or not.
So there's only one issue because the

15

Secondly

16

other one was taken off the table.

17

because we wjll probably be addressing those two

18

officer shootings back in 1998 that we had

19

requested your assistance and the city was kind

20

enough to give us th_e- information concerning those

21

internal

22

that being disclosed to the public.

investigations,

I

23

think at

we were ~oncerned about

that time we had talked about

24

making this meeting not open to the public.

25

think I

would make

that mot1on quite frankly

I

to

1

not have it open to the public.

2

CHAIRMAN ROBERTSON:

3

MS.

STONEBROOK:

Okay.

I appreciate Mr.

4

Reading's

representation.

We did memorialize that

5

conversation in writing,

6

their agreement have to meet our burden under the

7

first prong:

8

by the department as they have conceded that if

9

those facts support the charges,

and we only then based on

Do the facts support the charges made

then is the

10

sanction thoroughly disproportionate to the

11

charges as to amount

, 12
13

14

I am quoting that from your own rules

discretion.
and

to a violation of

regulations.
So the two part test.

With respect to the

15

second portion as

16

situation,

17

we gave them as

redacted without any

18

information and

i t ' s my und~rstanding that both

19

the witness and everybody

20

be noting them as offir.er one or officer two,

21

something to

22

Mr.

So as

to whether this will be a closed

Reading has accepted the documents
identifying

reviewing them will only

that extent.
long as we would keep to that.
so

that that privacy

the

23

redacted format,

24

concerned,

25

not you would under your guidelines have this be

it would be up to you,

sir,

is
whether or

MEMORANDUM
GB NEWHOUSE LAW CORP.
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: July 7, 2021

FROM: George B. Newhouse, Jr.
RE: Recorded Interview by George Newhouse (“GBN”) with John Mazza via Zoom1
On July 7, 2021, G.B. Newhouse interviewed John Mazza via Zoom.
The following memorandum is a summary of the conversation between me and the
witness. Although the interview was recorded, with Mazza’s consent, this
memorandum is not a complete recitation or transcript of the interview. The Q & A
format, in part, of this memorandum does not necessarily imply a verbatim
transcription.
The standard Upjohn Admonition was given. And the interview was recorded with
the witness’s permission. Mr. Mazza was informed that we can protect the identity
of witness(es) if the witness wants a disclosure to be confidential. Mazza broached
the subject of witness confidentiality.
Mazza (may be referred to as “M”): “First we started out with the FBI and DA.
And there is a concern out there that folks do not want their identities reported to
City.
GBN: This will not be a problem; we can protect the identity of witnesses if a
witness wants to remain confidential. We want to optimize our ability to obtain
relevant, truthful useful information. The City will authorize that anonymity and
protect identity.
Mazza:

I personally experienced some retribution years ago, right before I ran for

1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

City Council. “I was charged with felony littering,” [Note: such a crime does not
exist, at least not beyond an infraction, PC 374], and the City parked a police car in
front of my house for two days. The cops were after me.
Mazza then discussed his background. He retired about 30 years ago; he was
involved in the investment industry and first got involved in City politics. He has
been on the Planning Commission for 12 to 15 years. People come to him with
information about goings-on in Malibu. He has very little first-hand information
about wrongdoing in the City, however. Most of his information is “hearsay.”
He sees the “battle” as a struggle between the pro-development side versus the
“slow growth” side, and this has been going on for years.
Mazza provided further background: Mazza has been retired for 30 years,
investment business, ran a stock funds and brokerage business. Involved in the
securities business. He held various SEC licenses, including Series 7 & 8. The
name of first firm was William O'Neill & Company; through that firm he got
involved with investors’ business daily. Then started his own firm called Drake
Capital.
Moved to Malibu in 1972. Served on Planning Commission the past12-15 years.
Mazza: Jefferson appointed me the first time. Has known Jefferson for 45 years.
He has been in the surfing business since he was a kid. Considers Jefferson a
friend.
Mazza discussed his service on the Planning Commission, which is an appointed
position; he serves at the discretion of the Council member who appoints him. He is
currently serving by appointment of Steve Uhring.
GBN: How do you know Mr. Uhring?
M: Through activism. We had a mutual friend who was very wealthy who
sponsored a lot of our initiatives. I was at the time the President of the Malibu
Township Council. We worked together on 4-5 elections and four initiatives. I
also worked on various campaigns, including Steve Uhring’s.
Mazza commented that he also worked on Jefferson’s and Bruce Silverstein's
campaign as well as Skylar Peak’s campaign. He supported Mikke Pierson.
Virtually everybody was not pro-development, at least when they ran for City
Council. But things change.
GBN: Who are the people on Council who are viewed as Pro-Development?
2

M: Right now, it's Karen Ferrer, Mikke Pierson and Paul Grisanti. What
happens is that you can’t get elected to Malibu City Council if you are proDevelopment, so they all lie, and run with pictures of animals, such as mountain
lions, to create the false impression that they are pro-environment. Then they flip
once they get into office.
GBN: Why do councilmembers flip once elected?
M: It’s a complicated story, but here is the history. To be brief, in 1998 a Council
member passed away and his wife got appointed -- Sharon Borovski. Being from
Chicago, she introduced “Machine Politics” into Malibu City politics. “The
Machine” supported the following cast of characters including Carol Randall, along
with Council members Laura Rosenthal, Lou LaMonte, and few others. From then
on, the Machine would pick candidates and run them for City Council and by those
measures, the pro-development folks took over City politics. “The more money you
have behind your campaign the better chance you have of getting elected” Mazza
stated, in what is perhaps a universal truism in politics generally.
Skylar Peak was a different situation. At the end of his term he got into a
situation that turned him away from anti-development. He developed some
troubles, “and in my view was forced to do what he did” [flip to pro-D]. Mazza
knows Skylar Peak’s family well... his father was an electrician and ran a business,
and Skylar still runs that business. But he’s got some serious mental problems.
The Council refused to allow him to become Mayor because of those issues. For
example, on one occasion, Skylar got arrested running around a shopping center in
his Speedos trying to stab some people with scissors. This led to a “huge situation
in Santa Barbara where the police came to his house, SWAT team ready, and he
held them off for a while.” This created some controversy. It got sealed, however,
Mazza says. The City covered it up and it was never publicized “down here”. From
that point on, Skylar became the third vote for pro-development.
The bottom line is that developers use the back channels to get what they want.
GBN: One of the candidates you say you supported early on is Bruce Silverstein.
How did you meet Mr. Silverstein?
M: “He just appeared out of the blue.” Mazza had never met Silverstein as a
candidate until Mazza had an opportunity to interview him. “He popped right out as
saying the right things.” Mazza elaborated, “2020 was an unusual campaign to say
the least. If you didn't have a lot of word of mouth and were not adept at using
social media, it was challenging in the 2020 election to get elected.” Silverstein got
something going for himself. He excelled at the use of social media.
3

GBN: Was Silverstein introduced to you as “anti-Development”?
M: No, he ran on a law enforcement plank which appealed to me because I'm a
“follow the rules” guy, which can be frustrating in Malibu. The rules are not
followed in Malibu. “We have a Local Coastal Plan but it is not always followed.”
There is a “Catch 22” which is you can only appeal if the decision involves
development on the Ocean side of the highway. If it occurs on the mountain side of
PCH, the City “Apparatchiks believe they can do anything they want” since effective
review is difficult or denied.
GBN: Can you give me an example of this?
M: We have a ban on all car dealerships in Malibu. A shopping center owner who
happens to be well connected, Steve Soboroff, wanted to put in a Tesla dealership
and they just changed the rules, allowed the car dealership to go in and said, in
effect: “You can't appeal it anyway.” We have super pro-development Planning
Commission right now, and they are prone to say ‘Done’.
GBN: Who are the five Planning Commissioners right now and what is their
inclination vis-à-vis development?
Mazza: Dennis Smith, who is a grading contractor is one. He is “super pro D”.
Next is David Weill who is also a super development guy appointed by Mikke.
When he first came into office, Mikke appointed a fellow named Kraig Hill, but
Mikke fired him after one session when some architects got pissed off with him and
Mikke fired him. Weill has never voted against any proposal [for development]…
Hill was put back on Planning Commission by Silverstein. And there is Jeff
Jennings who has been a feature of Malibu politics since we started, a former
Mayor, and very pro-development. He is a Libertarian. (Mazza was appointed by
Uhring.)
GBN: With respect to the allegations in the Wagner affidavit, did you know about
those allegations before they were revealed at the December 2020 City Council
meeting?
Mazza: No, I did not. “I think Bruce elicited that information. Jefferson has
always been adverse to talking about these things because he caused a great
reaction (flak) when he ran for Council the second time — it was vicious. His car
got paint balled.
GBN: Who would have done that?
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M: The “Machine” — there is a guy who is the rep with Mountains Recreation &
Conservancy Agency (“MRCA”). [Note: The MRCA is a quasi-governmental
organization “dedicated to the preservation and management of local open space
and parkland, wildlife habitat, watershed lands, and trails in both wilderness and
urban settings, and to ensuring public access to public parkland.”] The
organization is “a radical machine;” this guy “was their sort of hit man for years and
years. Maybe they want to go flatten your tires or whatever.” Mazza volunteered
“Lloyd Ahern who is now with that crew.”
GBN: Who is Lloyd Ahern?
M: He's a cameraman, ex surfer. He's always siding with the “Borovski machine.”
GBN: Is it your understanding -- that Sharon Borovski still controls the prodevelopment machine?
M: “Well she's always [had a drinking problem] and so she sort of stays in the
background but she has an office in her house with an extensive Rolodex filled with
information about every person who ever voted or ran for office in Malibu, and what
they are. She does the “old machine style politics”, including deploying targeted
letters, different letters to different people. She knows how to raise money and
she's generally in the background of everything although she usually stays in the
background. There is a group known as the Ex-Mayors who often meet with her.
GBN: When did you first hear about or actually read Wagner’s affidavit?
M: I actually read it for the first time in the paper. I heard about it beforehand,
however.
GBN: Did you talk about the allegations in the affidavit with Bruce Silverstein?
M: I don’t think so. I did talk about the affidavit with Steve Uhring. During the
COVID-19 outbreak, Bruce did not leave his house. One does not really talk to
Bruce without a witness typically. He would insist on recording any meeting.
GBN: Did Mr. Silverstein campaign on the plank that he wanted to terminate
Reva Feldman?
M: Yes, he was very clear about her not continuing her employment. Upfront
about that. He wanted her out.
GBN: Did he ever say why?
5

M: The reason was a lot of this “behind the doors stuff that was going on” and the
fact that she wouldn't give Bruce any information (despite numerous Public Records
Act requests). “He would put in Freedom of Information Act requests before the
election and he got stonewalled -- I'm sure you've talked to him. He is an attorney
and he's got a little bit of an ego and “he acts like he believes how good he is. But
he appears to be pretty good; he's pretty smart yeah. Along with the antidevelopment people we have always totally distrusted our City attorney where
there's a long history of shenanigans. [Mazza goes on to talk extensively about,
and the reasons why, he distrusts former City Attorney Christi Hogin: “No one on
our side ever trusted CA Hogin.” NB: Mazza went on about how distrustful
Hogin was for several minutes, explaining how she got hired as a 23-year-old
attorney with few evident qualifications but got herself in the position.]
GBN: Did you discuss the bribery allegations in the Affidavit with anyone?
Mazza: I was a Planning Commissioner in 2010 when this happened.
GBN: Did you hear about these allegations at the time when they were redoing
City Hall?
M: “Yeah he [Wagner] told me right off . . . I don't remember the occasion but he
told me about some guy who was gonna plaster his house.”
GBN: Was this a contractor?
M:

That is what he [Wagner] said, yes.

GBN: Did Wagner say who it was that offered him a bribe?
M:
I don’t recall the name of the contractor. [When asked why he could not
recall the name], Mazza replied “There was a lot of shaky stuff going on in the City
during the City Hall purchasing [renovation] — so people were looking but I didn't
pay much attention because Jefferson said he had turned it over to Christi Hogin,
the City attorney, for follow up.” Jefferson later said that it was a plasterer/sub
vendor who offered the bribe, which he had refused.
GBN: So, Jefferson said that he had turned this over to the City Attorney? He
came to you said this happened pretty much the way it reads in the Affidavit and he
told you that he had disclosed it to the City attorney?
M: That’s right.
GBN: Did he say what action, if any, Ms. Hogin had taken in response?
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M: Yes. I can’t remember her exact words but [something to the effect] there was
not enough evidence, not enough money for the authorities, blah, blah, blah. She
just dropped it.
GBN: Did Jefferson say he was following up on it?
M: Jefferson said that he followed up in writing to the City attorney and may well
have sent an email to her. [There was some discussion about Candace Brown being
the only person who sent emails on his behalf. Mazza recognized that Jefferson
really did not “do emails”]
[Note: Mazza’s description here is inconsistent with Wagner’s. Wagner told us that
(1) he did not follow up with Hogin after allegedly telling her about the attempted
bribe at his surf shop and giving her the contractor’s paperwork; (2) he does not
know what follow-up, if any, Hogin did. Wagner did not allege any conversation
with Hogin in which she claimed there was not enough evidence or money]
GBN: Do you have a copy of that email?
M: Oh no. I never got that. He was very paranoid at the time because the City
was reading all his email and shortly after that Candace told me that she started
copying all the emails to her computer. She said she'd have copies because the City
had a policy of destroying emails as soon as they were received. [NB: should
check if City had an email retention policy]
[Note: Wagner told us he has no paperwork regarding the alleged attempted bribe;
Candace Brown made no mention of any emails or other paperwork either]
M: The group that I was involved with, the Malibu Township Council, which
started in 1946, obtained an injunction in a lawsuit involving the Council violating
the Brown Act by doing a swap of 500 acres of City land, and they did not post it.
Found emails between the Council members. . . The case should have been settled
years ago. . . Perhaps it did not because Christi was trying to run up her legal bills;
“run the bills up.”
[Conversation then reverted back to what Jefferson said about poker chips.]
GBN: Seems like a serious allegation that I think would have been reported to law
enforcement -- was it?
M: Yes, I expect that it would have been.
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GBN: Are you aware yourself of any improper payments made to Malibu City
officials for official action?
M: Yes, and here is an example. Peter Morton who is the owner of Hard Rock
Café, was building a house in Malibu. And since I was on the Planning
Commission, I knew what was going on. He bought two lots and put a guest house
on one lot and a house on the other and view corridor through the middle, which is a
requirement. “When they're almost done -- about 4-5 months from being done -one day up comes about 15 cement trucks and they pour a 9 foot wall across it. I
knew that this was not right, so I went down to the permit department and said
‘what's going on and how can you do this?’” They checked and said, “Oh it's not in
the plans. We will take care of it.” Mazza says this came from the head of the
permit department, a guy named Craig George. Mazza asked why it’s still there
“and I went in one day and they said “oh we finally handled it. It's all over with.”
Mazza “just walked over the end of the counter” and got the Compliance officer and
turned him in. The guy went berserk, started screaming and yelling. What he
found out about how the issue was handled was this: “Found out that the City got a
million dollars from him.” Claimed that he got appointed to negotiate on behalf of
City with O’Melveny & Myers. He was required to buy a house on PCH for $2.1 M
and tear it down for the view. Then give the City a million dollars and amend the
Coastal Act. Probably cost him $5-6M. Never a word about this from Craig George,
but he was involved. In my mind, there is no doubt in my mind about a major
payoff there.” Claims to have seen other examples of things like that happening in
Malibu . . . buildings appear without permits. Things miraculously get “fixed”.
GBN: Your suspicion is that Mr. George got a payoff to allow that to occur?
M: There is no other explanation.
GBN: Did you ever question him about that since you were a Planning
Commissioner?
M: I was told to stay away from him. He stayed on for another five years. No
inspector who has gotten caught has ever been publicly fired. They just say [to the
employee], “You gotta leave now.”
GBN: You are aware of some inspectors who violated the rules and were
terminated, is that right?
M: There was an inspector who was terminated about one year ago [
]. I
asked one of the expeditors about it and they said: “Oh, yeah he got caught with his
hand in the till.” [He did not recall the inspector’s name, thinks that it started with
an .] I can try to get that name for you. Says that personnel records would be
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sealed. Over the years I could show you some buildings got built, and some such
with violations. Says that City retaliates on residents who blow whistle. Says he
could not get a building permit. “It would get put on the bottom of the pile.”
M: Very little compliance done in the City. Recently we got a compliance officer
who actually tries. The prior one was fired for trying get someone to comply –
friend of one of the mayors.
M: About one year ago, there was a planner who was the wife of the compliance
officer [and the planner, a female] supposedly got caught taking a bribe. He left
and supposedly got another job in another city. Nobody ever followed up on that.
Her husband is a straight guy.
GBN: How do you know this? Source?
M: The reason I say this is that I had a person come to me in the last six months…
and this person said that they had to pay a bribe to get the final notice on their
burn out. This guy is a movie producer, “not a flake” and they had been harassed
before by City Councilmember, Laura Rosenthal. I am sworn to secrecy on that
name. They have some other permits that they are concerned about retaliation by
City. Amount of the bribe solicited is $10K a building inspector. [Note: We asked
Mazza to approach this person and ask if we could interview him, and he never got
back to us. This claim is, as a result, unsubstantiated.]
M:

I get these calls “not too often.”

M:
So, I went by his place every two weeks and asked him about the handling of
this issue. Another guy bought an expensive home and wanted to add on to it, but
to do so would have exceeded the maximum square footage of 11,500 square feet.
He and the inspector agreed to build a larger foundation and then just dry wall off
the area where the house would exceed the 11,500 square footage. You will see
houses listed on the market with larger square footage than permitted.
GBN: Any other examples of people cheating on size limitations when making
modifications to their house?
M: Yes. Steve Soboroff bought a house in Malibu. He wanted to exceed the floor
area coverage for his house. He had a lot that was “X” size. To get around that,
he put up a wall and installed greenery on the wall and the City allowed that to
count for his square footage for the lot -- i.e. he was artificially increasing the
supposed square footage of the lot, but not really. He was allowed to do this
because the City Council approved the change. This change fell into the “Not
appealable” zone.
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Another developer claims that he paid Laura Rosenthal $250,000 to get a permit to
build something that was not otherwise permitted. [Note: Again, this person was
never identified, and we were not able to corroborate it.]
Mazza has had discussions with the FBI related to Wagner’s claims. He says that
he and Wagner met with an FBI agent recently (in the past year) in a park, Bluffs
Park, on the corner of PCH and Malibu Canyon Road. He was paranoid that
someone would see him meeting with the FBI. Jefferson was there, and Mazza too.
Mazza met earlier with the FBI stating “we first went down and met with the FBI
at Westwood.” [The Los Angeles Division’s regional headquarters is located at
11000 Wilshire Blvd in Westwood.] The agents sent someone down to speak with
them on account of this occurring during Covid – “but they would not meet with us.”
Private investigator Rob Joseph arranged that meeting with the FBI. Mazza said
that the three of them, Jefferson, and Rob Joseph, went into the FBI HQ and met
with agents. When was this meeting? He “guessed” that meeting was last year
(2020).
M: CeCe Woods hired Rob Joseph and he did all this PI work, but one day Joseph
returned to Salt Lake City.2 Apparently, he had falling out with CeCe Woods.
Mazza has not spoken with him recently (before he left town). He believes the
“Machine crew” were following him around.
GBN: Do you have the name of the FBI agent with whom you worked?
M: No, can’t find it. Jefferson would have it. Female agent and not two agents.
GBN: What was discussed with the FBI agent?
2
Note: Joseph’s Instagram account states that he is a “Bar and Night
Club owner, Actor, Producer. Real life showtime cop and investigator.” See
https://www.instagram.com/
. His investigations firm, Paramount
Detective Agency, appears to largely focus on “cheating spouses.” See
https://www.paramountdetective.com/. He served as a police officer, but was
terminated, and later reinstated, according to an account in a court opinion, because
of his involvement in a police shooting. See Joseph v. Shepherd, et al,, 2006 WL
3692453 (10th Cir. 2006) (affirming dismissal of Joseph’s claims that his civil rights
were violated after he was fired for involvement in shooting but criminal charges
filed against him were subsequently dismissed), cert. denied, 552 U.S. 813 (2007).
Further details about the matter and Joseph are may be found in Joseph v. Civil
Service Commission, 53 P.3d 11 (Utah Ct. App. 2002), and Joseph v. Yocum, 2002
WL 31656696 (10th Cir. 2002).
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M: “We told her the same thing I am telling you.” She said that the incident is too
old, not enough money, etc. The Special Agent reportedly stated: “We need a
quarter of a million dollars” before we will open the investigation. Mazza said that
they were trying to give her some other examples of corruption.
GBN: When you were a Planning Commissioner did anyone ever try to bribe you?
M: Not really. Other examples of “problematic behavior, however, include the
following:
If he brings something up with City Staff that is before the Planning Commission,
they just tell him that if he brings this up, they will accuse him of having a conflict
and recuse him.
Lorraine Jobs has a fancy house in the Paradise Cove area, and after paying
millions of dollars for the residence, she is going to tear the house down. Literally
all of it, including the appliances. The developer offered to give the inspectors some
of the (of course) very expensive appliances, Viking stoves, etc., to City employees.
Dismissed this as “petty graft.” Mazza had no basis to allege a corrupt payment.
The Malibu Castle burned down 20 years ago. It was rebuilt without ever going to
the Planning Commission and getting a permit. They would need a permit
“theoretically” to go forward on the rebuild but did not get one.
GBN: Who would we talk to for details about some of these violations?
M: “I am not in a position to provide names”, but he cited examples of going down
to the City Hall to inspect building records for property. You would see the
records, but on a repeat visit to City Hall, the papers would disappear.
He cites various other “incidents” in which code enforcement is failing but no other
evidence of corrupt payments.
In the summer of 2020, Yves St. Laurent (YSL) wanted to a have a fashion show at
Paradise Cove in front of the restaurant to introduce some new fashions. The
Coastal Commission (State) turned him down, denying a permit citing
environmental concerns. City said “no” too. Nonetheless, they proceeded to build
an extensive runway right on the beach and held the event in front of the Paradise
Cove Café. Code enforcement went out and cited them but discovered that Reva
had arranged for a filming permit to allow the building of the walkway and they
held the event on the beach, supposedly with a film permit. But it wasn’t really a
filming event. See photo below. Mazza, again, speculates that someone (probably
Reva got bought off).
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Several weeks or months later, Reva goes to Paris for a Holiday. He suggests that
Reva got some special favors for issuing the bogus film permit. [We checked with
Lisa Soghor, who indicated that they did issue a film permit for the event.]
https://www.voguebusiness.com/fashion/saint-laurent-resort-mens-spring-summer2020-malibu
If you want to do an event in Malibu, get a Temporary Use Permit (TUP) to do the
event. When Soboroff wanted to open the Whole Foods Market, he would be
required to get a TUP. Uhring called down to City Hall and found out the TUP had
just been issued two days before. He filed a complaint. City Attorney said, “Oh
no, it’s OK”, and a permit was issued.
Policy No. 43 provides that a Code enforcement officer cannot enforce a Code
violation unless you identify yourself and the person you are calling on. This tends
to deter people from filing complaints: “Do you want to get your house burned
down?” Mazza asked rhetorically.
No enforcement of Commercial Codes . . . Laguna Beach has a very strict
commercial code. In Malibu much commercial code compliance issues just get
ignored.
Other witnesses to speak with:
Former City Clerk, Lisa Pope who left on bad terms. She is in Carson or Vernon.
Lisa told me that when Reva was going to appoint an assistant CM, and she said
I’m out of here.
Sperber billionaire, he owns land here. [Evidently a reference to Richard Sperber,
the president and CEO of a landscape services company founded by his late father]
Skylar got involved in approving a house for him, to build a house next to his house.
The Green Machine developed some property near Web Way.
Paul Major, a developer in Malibu

He knows a lot of stuff.

Also interview Steve Uhring.
The interview concluded with our thanks to Mr. Mazza.
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: July 13, 2021

Evan A. Jenness

RE: Interview of Malibu Planning Director Richard Mollica1

On July 13 2021, Evan Jenness interviewed Malibu’s Planning Director, Richard
Mollica, at City Hall.
Introduction: I commenced with Upjohn advisements, and an introduction
explaining my and GBN’s engagement as special counsel who are charged with
investigating allegations in the Wagner affidavit. I will hold our communications in
confidence except that we will report our final findings and conclusions from our
investigation to the City Council, including this interview, and we do not control
what the Council does with that information. Our role is as a neutral fact-finder,
not as advocates for any particular positions. I advised that we were authorized to
receive information anonymously, and requested that Mollica advise me if any
information is to be provided as such. He indicated his understanding and
agreement. He did not think there would be any need to provide information
anonymously.
Background: Mollica started working with the City of Malibu in September 2004,
as an intern. In January, 2005, he was a consultant because there was no open
position available until May, 2005, when he got a job with the City. In November,
2005, he was promoted to Assistant Planner to the City Planner. In December,
2011, he became a Senior Planner. In June, 2019, he was promoted to Assistant

This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
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Planner. In October, 2020, when the City Planner, Bonnie Blue left, Mollica became
the Acting Director. He was appointed to the position of Director in January, 2021.
Mollica complemented his immediate predecessor, but observed that she sometimes
missed deadlines, which he strives not to do. Mollica's vision for the City and his
job is as follows: first, to communicate as well as possible with the public; second, to
streamline processes in the City where within his control; third, to correct the
zoning code where needed; and fourth, to re-grow his staff because many staffers
left his Department over the past years since they perceived that management did
not value their institutional knowledge and tenure. He added that the public, in
Malibu as other cities, also challenges City staffers.
Before 2004, Malibu had not implemented a local Coastal Act. Instead, the Coastal
Commission did the task. It was in 2004 that Malibu first assumed the duty of
implementing the Coastal Act. This created a huge workload for City staff, without
any increase in staff numbers.
Mollica's Department has 19 people, including Code Enforcers, administrative
personnel, and approximately 12 Planners.
The Planning Department has a role in most ordinances, in public works projects,
and in ensuring code unity, among other things. Also, all permitting needs input
from the Planning Department.
Wagner’s Affidavit: Mollica’s family has known Jefferson Wagner for decades, and
he has read Wagner's Affidavit. Regarding his reaction to it, he stated, “I just don’t
get it.”
Regarding Wagner’s allegations of corruption, Mollica is aware of only a single prior
instance where a City inspector was handed an envelope containing cash. Bonnie
Blue told Mollica about this event. The Inspector later saw the $5,000 [Note:
another witness thought the amount was $500] and went to his Supervisor, Bonnie
Blue, and they called the Sheriff's Department. A Code Enforcement Officer was
notified.
Regarding the Mani Brothers Malibu Beach Inn, the City is under pressure to stay
on track from time to time, but that project was handled “no differently from any
other projects.”
The Mani Brothers had acquired a property that was in violation of permits
regarding both a crosswalk across PCH, and a restaurant which should have only
been for guests, but was in fact open to the public.
Prior to 2004, the Malibu Beach Inn was owned by previous owners, and they were
in violation of their permits that had been issued by the Coastal Commission, but
which were challenged. The crosswalk that was later installed was part of a deal
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between the Coastal Commission and the Mani Brothers to settle the Malibu Beach
Inn’s violation of the permits.
Mollica expressed emphatically that because the violation was a violation of a
Coastal Commission permit, it was the Coastal Commission's duty and right to
resolve that problem.
The City believed the Coastal Commission had authority to approve the crosswalk,
and that the Coastal Commission was the higher authority relative to Malibu when
it came to the crosswalk violation. It might have surprised outsiders, but that was
the order of authority. Mollica had seen it in another area as well.
Malibu City is the Coastal Commission’s “successor entity” when it comes to
implementing the Coastal Act.
Background on Manis and the Crosswalk: There are two Mani Brothers. Mollica
did not immediately recall their names [Simon and Daniel], but noted that the more
rotund one [Simon] handles the business side, and the leaner one [Daniel] deals
with contractors and permitting. The leaner one, when working as a contractor,
apparently was once caught working without permits. That’s the worst thing
Mollica’s ever heard about him.
The prior City Attorney, Trevor Rusin, and Mollica, would advise the more rotund
Mani Brother on projects, and periodically tell him that his project would not be
approved. He would say things like, “there's always a way to get my way!” But, that
was it. Manseneri Gottschalk [sp?] are the attorneys for the more rotund Mani
Brother, and the lawyer is very aggressive. He calls City Hall too much and is
extremely pushy, in Mollica’s view.
Background on Manis and the Hertz parking lot project: Stephanie Hanner was the
first Malibu City Planner to handle Malibu Beach Inn project. She has since left
the City. Mollica was the second Planner to take over the Malibu Beach Inn project.
The Mani Brothers were constantly trying to rework the project, and figure out
work arounds, in order to evade issues that were identified by the City as
problematic.
Architect Lester Tobias is a big critic of the parking lot. He thought there was no
way that the parking lot was within 300 feet of the crosswalk, as would be required.
He also thought it created a traffic problem. Mollica spoke with him about his
concerns.
Bonnie Blue and Mollica were left to “freethinking” regarding what to do about the
issue. Mollica thought that the Mani Brothers plan to use the Hertz parking lot on
the East side of PCH for its valet parking was a poor project from the very
beginning, because the plan required the use of lifts for vehicles.
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The Planning Commission is an appointed body. It continued giving the Mani
Brothers opportunities to try to cure its repeated objections to their plans.
After the Mani Brothers had addressed all of the errors pointed out by City staff,
the staff made a final recommendation to approve the project. However, Bonnie
Blue and Mollica realized that the parking lot was not in fact within 300 feet from
the crosswalk, and changed their position again, and decided not to improve it. The
Mani Brothers bought more time.
After Blue and Mollica demonstrated the parking lot was more than 300 feet from
the crosswalk, there was debate on what certain key language meant. What were
the points of beginning and end regarding “300 feet”? Bonnie Blue felt that the 300
feet should run from the valet door, not the front door of the Inn. This would have
meant that the Hertz lot would not meet the 300-foot maximum distance
requirement.
In the Staff report to the Planning Commission, we wrote that placing the
measuring points from the door of the Inn, or the valet door, would lead to different
results.
In the Staff report, they pointed out that the Public Works Department's approval
was required. The Public Works Department uses Kimberly Houma as
consultants, which writes traffic reports.
While they had tried to address the City’s issues, ultimately the Mani Brothers
were not permitted to do it. See the April, 2021 minutes for a chronology of events
leading to the final rejection of the Hertz parking lot proposal.
Mollica wishes that the Planning Commission had denied the project on first look,
rather than giving the Mani Brothers so many opportunities to cure the defects in
their project.
Reva Feldman wanted to get things done, and to be completely on top of everything.
She never wanted to be the only person in the room who did not know what was
going on.
The Mani Brothers went directly to Feldman's office during the back and forth. It
was either the rotund Mani brother or his attorney, or both, who went straight to
Feldman's office when they were unhappy with a decision by Mollica or Blue.
Feldman kept her door open to anyone who wanted to speak directly with her,
which proved challenging for Department heads.
Feldman wanted the crosswalk/parking lot project to move forward, but she wanted
all projects to move forward efficiently. Mollica does not feel she had a particular
bias in favor of the Mani Brothers or this particular project. However, her
willingness to meet with someone anytime the person was unhappy with the
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Department proved challenging for staff. Prior directors had not been willing to do
that. Nonetheless, Mollica does not believe this was a product of any type of
favoritism or corruption on Feldman’s part.
Mollica explained that Feldman had very high expectations of staff, and her follow
up was excellent. She required City Departments to be on top of all projects and she
would call out staff who were not performing. She had a drive to complete all
projects, and the Mani Brothers project had started back in 2016. Mollica
understood the pressure was to bring the project to the Council, which was the
endpoint, and not to necessarily decide in favor of the Mani Brothers.
Nobu and the Soho House were other hot button projects. Feldman wanted the
problems fixed and was constantly on top of the Public Works Department to get it
done. But, again, she showed no special favoritism.
Feldman was someone who worked seven days a week and 24 hours a day. She was
a tough boss who expected high performance from others as well. She wanted
projects to move forward, and to be brought to the Council for a hearing, regardless
of whether the project was going to be approved or denied.
Feldman's willingness to meet with just about anybody gave people like the Mani
Brothers a sense of importance. It frustrated City staff.
The planning process is complicated, and Feldman would meet personally with
developers. However, Mollica was never told to decide one way or another on a
project. But, he was always told to complete the work. Getting things done
efficiently was always the agenda.
An issue that Mollica found problematic at times was that City Council members,
as well as Feldman, did not know the Code. Meetings regarding Code issues
definitely occurred regarding the crosswalk project.
Also, the City has divisions among its people. There are what Mollica would think
of as “old people” versus “new people” to Malibu. There are a lot of differences
between the two groups. The first group is exemplified by horses, art and surfing.
Many people in the second group own large homes in Malibu as their second or
third home, and they build a lot of fences.
Attempted Bribe Allegation: Mollica knows nothing about Wagner’s claimed
attempted bribe regarding the City Hall renovation. He advised that we speak with
Rob DuBoux [done]. Ha Ly was the Project Planner for the City Hall project. The
Public Works Department managed the contract and supervised the contractors on
the City Hall project. In Mollica’s view, DuBoux was and is extremely sharp in
dealing with developers. He's an attorney and an engineer.
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Wagner Affidavit ¶ 28 (generalized allegation of unspecified acts of corruption):
Overall, Mollica said that he holds the City Hall staff in high regard, and feels they
do a good job and operate appropriately.
Does Mollica have knowledge of any instances of favoritism or corruption regarding
City contracting? Mollica said only that that he has gone to permit sites and seen
inconsistencies relative to permits. In terms of wrongdoing, he described former
Inspector
, however. Mollica referenced two incidents regarding
approvals for permitting where the project construction was inconsistent
with the permits that had been granted based on
approvals.
At the beginning of the 2021 year, the City fired
termination appropriately handled the problem of
and other wrongdoing.

. Mollica feels that the
inappropriate favoritism

had been with Malibu since before 2004. In 2006 or 2007, Mollica caught
signing off on permits before it was appropriate to do so. This was in effect a
falsified inspection report by
.
On one occasion in approximately 2009, Rob DuBoux identified a
permit in
which the entire house had been built before the permits were issued. The house
was “a nightmare.” Mollica worked hard to get the project into an acceptable state
in order for the permits to be issued. It turned out that it had already been built!
Even worse,
had known about the framing going up.
Mollica also heard about
doing a favor so a homeowner could get a home
loan, instead of the tougher route of getting permitted first, which would have been
more expensive.
I asked Mollica if he knew why, in light of the preceding history,
was not
fired sooner. Molica advised we speak with Yolanda Bundy in the Building and
Safety Department. Bundy was the head of the Department as of December 2000,
and she “cleaned house quite a bit” in the Building and Safety Department. Mollica
speculated that there probably were a lot more people like
before she did
that.
Conclusion: I thanked Mollica for his time, and invited him to contact me if he has
further thoughts about the issues we discussed.
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MEMORANDUM
GB NEWHOUSE LAW CORP.
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: June 4, 2021

FROM: George B. Newhouse, Jr.
RE: Interview of Rick Mullen by George Newhouse, Jr.
On June 4, 2021, G.B. Newhouse interviewed by telephone Rick Mullen (“Mullen”),
former councilmember and resident of Malibu.
The following memorandum is a summary of the conversation between me and the
witness. It is not a complete recitation, transcript or exact record of the interview.
The memorandum contains and reflects the thoughts, impressions and legal
analysis of counsel, and it therefore protected by the attorney work product
doctrine. 1
The interview commenced with the standard Upjohn Admonitions given. I
explained our role as counsel for City Council performing an internal investigation
and the basic mandate of the investigation. Mullen was told that we could treat
information as “confidential” if requested. He did not express that need.
•

Background:
o Employer – Mullen is a firefighter. He has been employed by Los
Angeles County Fire Department for past 23 years.
o Rank: Captain, current assignment Station 72 Becker Canyon (just
outside Malibu City Limits)
o Education – Master’s Degree in Military studies

o Military Service: Mullen served as a Marine aviator
1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

o He flew Sikorsky MH-53 Pave Low combat search and rescue
helicopters for the United States in Afghanistan.
o Retired as Colonel and also served in Gulf war.
•

City Politics
o Mullen lives in Paradise Cove, and got involved with Malibu City
Politics as neighborhood rep. Mullen became President of the
Homeowner’s Association and started attending City Council meetings.
He helped negotiate settlement of a lawsuit in which the City was
loosely involved. In that regard, he got to know city Attorney (C.
Holgin). . .Involved with Santa Monica mountains conversancy.
o Mullen observed that for several years there has been a tension in City
Government between “Developers v. Preservationists.” Mullen said
that he was generally pro-environment but not stridently so. Mullen
stated that “eventually people wanted me to run for City Council – I
am not an environmental fanatic.” He is supportive of property rights
but wants to restrict and keep development to keep it under control
and that involves a balancing of interests. “This faction (those
protective of the environment) urged me to run.” Mullen explained
that the City was founded in order to establish or maintain “local
control” to preserve the natural beauty of Malibu. He referred me to
the Mission Statement of the City of Malibu which he
endorsed: ”Malibu is committed to ensure the physical and biological
integrity of its environment through the development of land use
programs and decisions, to protect the public and private health, safety
and general welfare.” Mullen said that he ran and was elected on the
basis of furthering that Mission Statement. He said that he was
supported by people like John Mazza and Steve Uhring who were in
favor of restrictive measures like Measure R, as they sought to protect
environmental interests and slow development in the City.
o Did he have experience on any City Commissions prior to City Council?
Yes, he served as a Public Safety Commissioner. Susan Ulrich
encouraged him to run.
o Mullen was first elected to City Council in 2016 (his first and only
term). When asked why he served only one term, Mullen explained
that while his family supported his run for City Government the first
2

time, when it came time for re-election, they were less enthusiastic.
Despite his misgivings, he put his papers in at the last minute, but his
heart was not really in it. He had previously run as a coalition with
Jefferson Wagner and Skylar Peak (the first time); on his campaign to
be re-elected he did not get as much support. Mullen was not reelected, trailing the three winning councilmembers (by a wide margin.)
o The 2016 campaign was motivated, in large measure, by opposition to
the City Manager, Reva Feldman. “Many of my supporters hated the
City Manager and the City Attorney at the same time. There was big
opposition was to her.” As noted, Mullen frequently interfaced with
City Attorney Hogin, and never had any problem with her. He was
involved with a lawsuit against the Coastal Commission which the
City won. Mullen had a good opinion of Ms. Hogin’s integrity and
ability. He thought that she was well respected everywhere and stated
frankly, “I did not understand the fierce opposition to her or to Reva
Feldman” but he was aware of that political opposition, which was
open and notorious.
o With regard to City Manager Feldman, Mullen expressed that his only
concern was her prior involvement with the Mountain & Recreation
Conservancy (MRCA) – although he never had a problem with her
while on council. She appeared to Mullen to be professional in how
she was dealing with the conflicting interests in the City. She did a
good job, and Mullen respected that.
•

He has known Jefferson Wagner for many years.
o When asked how he met Wagner, Mullen said that he got to know
Jefferson during his first term. He does not consider Jefferson to be a
friend in terms of hanging out with him, but he likes Jefferson overall:
“He is a nice guy. He says a lot of goofy things”, and while he
sometimes acts inextricably, “his heart is in the right place and he
seems to be a man of integrity.“ That said, Jefferson does not always
effectively communicate his ideas in the public forum in Mullen’s
opinion.
o There are times when Jefferson’s approach seems overly simplistic: “I
think that he is more of a two digit IQ guy on some issues. . .
Leadership is above all, about communication, and Jefferson did not
always fare well in that regard.”
3

o With regard to the Council’s review of the City Manager’s contract,
Jefferson was fairly ardent that he did not want to extend Feldman’s
contract. Mullen recalled the discussions during about her contract
renewal in 2018. When asked why that was so, Mullen said:
“Jefferson would talk about inconsequential things.” Mullen agrees
with Skylar’s impression of Reva, however. He thought that Reva was
a very engaged professional who was doing a great job for the City.
Candace Brown, however, was one of the City Manager’s more militant
detractors. In Mullen’s opinion, he believes that someone or
something else was driving the anti-Feldman train.
o Did you consider that your politics and those of Wagner were aligned
when you ran for Counsel in 2016? Mullen answered: Yes, their
supporters were largely the same.
•

Referencing the Wagner Affidavit and the litany of claims of corruption found
therein, Mullen was asked when he first read it. Mullen was not sure. He
“believes it was after the last council meeting when he, Skylar, and Jefferson
cycled off. He was critical of Jefferson’s behavior, however, in unleashing the
Affidavit at that time. As Mullen put it: “Why hold that back? The last
meeting is for the departing councilmembers to wax poetic -- to thank the
Citizens of Malibu for their support, etc. Mullen saw it done differently:
“Instead, Jefferson drops this bomb as he walks out the front door, like rolling a
hand grenade into a meeting.” Mullen viewed it as a stunt. He saw it as
disrespectful – he dismissed the Affidavit as “lame,” and clearly lacking in
substance and credibility. In short, Mullen did not credit the allegations made
in the Affidavit.
o Asked what his reaction to the specific allegations in affidavit was,
Mullen replied, “I don’t believe it. If it was important, it should have
been addressed at or about the time the event(s) supposedly occurred,
in 2010.” He again expressed the view that it was not productive and
was disrespectful.

•

Mullen was asked whether he has any information about corrupt acts in Malibu
City government; (e.g. “have you heard”). Mullen responded affirmatively: “Zero.
Zero, and while I have heard relatively credible people make those allegations
from time to time, it does not ring true to me.” Mullen opined that these “are
people with their own agendas.” As far as Mullen can see, there is no basis for
it based on his observations and what he has heard. He thinks that City
Government acts in an ethical and efficient manner . . . he called the current
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staff in City Government a “bunch of hard-working people trying to get the job
done.” He learned to appreciate their professionalism and commitment.
•

Mullen was asked whether he heard about Wagner’s claims of corruption and
mismanagement before reading it in the affidavit.
o Mullen said that he had heard “portions of it” way back to 2010, but
nothing like the bribe allegation. That one he had not heard before
even from Wagner.

•

He had no knowledge of any bribery or specific acts of corruption.
o Did Jefferson ever tell you about an attempted bribery of him during
your time on the council with him or before? The answer was “No.”
o Did anyone ever attempt to bribe you or provide an inducement for
official City action while you were on the Council. Mullen said “No.”
o Did City Attorney Hogin ever bring such claims or concerns to the
attention of City Council? Again, she did not.

•

I asked Mullen whether he had any knowledge about the crosswalk that the
Malibu Beach Inn (Mani Brothers) got installed across PCH (¶¶19)? None.

•

Discussion of the City Manager contract when it came up for renewal in 2018:
o Mullen recalled but was mystified by the opposition to extending
Reva’s contract in 2018. Mullen recalls challenging Jefferson’s
outspoken adversity to Reva: We said in Council, “OK Jefferson, tell
us what your issues are with the City Manager.” Mullen observed
that Jefferson could not or would not elaborate in a way that made
sense or provide sufficient detail. This led him to conclude (and he
still thinks) that Candace was the true moving force in opposition to
City Manager Feldman (an observation that the investigators speaking
with Ms. Brown also inferred as possible).
o I asked whether he got a phone call from Antonio Villaraigosa (“AV”)
about Reva’s contract (¶22)? Mullen said that he did get a phone call
from AV one day as he was in his car driving on PCH, but AV was not
calling about the City Manager’s contract. In fact, AV did not mention
Reva’s contract at all. Mullen provided the background on the call.


At a previous City Hall meeting, actor Martin Sheen appeared
and asked to make Malibu a sanctuary city. He asked for their
support for this. Mullen said, “We did not support it” after
some debate.
5



Later Villaraigosa called. At the time, he was running for
Governor or considering a run, but again, it did not appear that
AV was calling to discuss Reva Feldman. “He didn’t mention
Reva at all.” It was, rather, a general call, in which Mullen
inferred that Villaraigosa was calling to enlist support for his
campaign. He recalls Villaraigosa asking him: “What is
important to you about Malibu . . .?” The call had nothing to do
with Reva’s contract extension. Nothing, Mullen emphasized.



Mullen was asked whether he told anyone about that call from
AV. Did you mention it to Jefferson? Mullen said the call was
unusual enough that he probably did mention it to Jefferson
(and others). How many times does one get a call from a wellknown politician running for governor?

o Had you ever spoken with AV previously? Mullen said, “No. It did
not happen again.”
•

With regard to specific allegation by paragraph No.
o ¶27: During your tenure on City Council did you ever learn of
“multiple acts of actual or attempted corruption by a member of City
Council?” No, not at all.
o ¶28: Did anyone ever tell you “about members of City Staff who
solicited and received incentives to facilitate action by City Staff” by
residents? No, but he thinks that John Mazza may have made such
claims from time to time. He did not know any factual basis for such
claims.
o ¶29: Did anyone ever tell you about “various valuable favors done by
various members of City Staff for friends and supporters of City
Manager” Feldman?” No.
o ¶30: Did anyone ever tell you about “multiple incidents in which code
violations have been deliberately overlooked for favored residents by
City Staff?” No, never heard that either.
o When asked about any personal knowledge of any other acts of
corruption or deliberate wrongdoing by Malibu City Officials, Mullen
said absolutely not. Had he heard about such reports, he would have
told someone.

6

Final comment by Mullen (paraphrased but the overall flavor is correct): “I like

Jefferson. He is a nice guy and something of a Malibu icon. But I am very
disappointed that in departing council service he had such a negative attitude
that he would do two things: (1) his final act was the equivalent of rolling a
hand grenade into City Hall (for no good reason); and (2) encouraging Bruce
Silverstein to run for office and together they ran out-of-town a very
professional, competent City Manager (Feldman) and that is a loss to good
government. It is not only a poor reflection on the City but on City
Government. I didn’t see any basis for it. The effect is bad for morale of city
government and its employees.”

Contact Information:
Rick Mullen
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MEMORANDUM
GB NEWHOUSE LAW CORP.
ATTORNEY WORK PRODUCT/ CONFIDENTIAL
TO: File

DATE: July 9, 2021

FROM: George B. Newhouse, Jr.
RE: Interview of Former Malibu City Councilmember Skylar Peak1
On Thursday, July 8th, George Newhouse interviewed former Malibu City
Councilmember Skylar Peak. The meeting occurred at SoHo House in Malibu. The
interview commenced shortly after 6:00 p.m. The following memorandum is a
summary of the conversation between me and the witness. It is not a complete
recitation, transcript or exact record of the interview. The memorandum contains
and reflects the thoughts, impressions and legal analysis of counsel, and it therefore
protected by the attorney work product doctrine.
I commenced with an introduction explaining our engagement as special counsel
charged with investigating allegations raised in the Wagner affidavit. This meeting
is both confidential and protected by attorney/client privilege as Peak is a former
councilmember. The privilege is held by the City Council and can be waived only by
them. Informed Peak that we report to the City Council re findings and
recommendations. Our report is confidential, however the results of our
investigation including this conversation could be disclosed by the City. We don’t
work for media or periodicals. We don’t have an agenda. We’re neutral factfinders,
will report the facts back, and the City can determine what if any action they want
to take. I emphasized that we are just seeking the truth. There are no “good facts”
or “bad facts”, just what happened. Skylar indicated that he understood these
conditions and was willing to speak with me.
This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

1

We discussed Skylar’s background and interest in City of Malibu politics.
Peak is 37 years old. He is divorced (wife Janet previously interviewed) and lives in
Malibu. He is an electrical contractor and former council member. He has lived in
Malibu nearly all his life. His father operated an electrical contracting business,
Peak Power Electric,
and the business has been
going since 1978. Telephone number there is
. Website for the
business says: “PEAK POWER ELECTRIC provides full-service electrical
contracting and field service for both residential homes and offices to customers in
Malibu and its surrounding areas.”
His father, also an electrician passed in 2009, and Peak now operates the business.
He says that he understands well the business climate for contractors in Malibu.
He has long been interested in City politics — noted that his dad grew up in Malibu.
Peak says that he was raised in Malibu. Dad had an interest in local politics and he
would bring him to the City council meetings. Dad served on the Wastewater
Advisory Committee, and quite a bit later, so did Peak. He was appointed to the
wastewater committee in 2010. He was appointed by one of the council members,
Pamela Conley Ulich (elected in 2008 along with Wagner). She made me a parks
commissioner. Peak ran for counsel in 2012, and he was elected. [NB: Ulich’s
contact information is
. She is a member of
the California Bar and a real estate broker in Malibu.]
Peak has known Wagner for his entire life . . . remarked that Wagner was the
Marlboro man and something of a Malibu icon. Runs a local surf shop. Wagner and
Peak both cycled off the council in 2020. Both served two terms - term limits.
He sees Wagner as an acquaintance. . . “I am a surfer and know friends of
Jefferson.”
We discussed Wagner’s affidavit. He said that the allegations in the affidavit, about
which he knew nothing beforehand, took him by “complete surprise.” Did not see it
at or before the meeting. “I did read the affidavit and it was during COVID, so we
probably got an electronic copy.”
Asked what he thought about the revelations, Peak said it was all BS. “Look, I like
Jefferson, but he has been struggling since the fire.” Peak remarked that in his
view, “Wagner may have been manipulated by certain people . . .”
I asked about perceptions of some that he and Rick Mullen were of one political
mind, and Peak remarked, “Wagner, Mullen and he all ran together . . .” but he
came to see things differently after a while.
2

An example would be their respective (and ultimately differing) views of the City
Manager (“CM”), Reva Feldman. Wagner made a big deal out of Reva’s ascension
from Assistant CM to City Manager. He said that “Reva was the Assistant CM
when I went on the Board in 2012. We did a diligent search, and it was evident to
me that Reva was both qualified and good at the job. “I supported Reva’s contract.”
In Peak’s opinion, she did a great job as City Manager and considered her to be very
diligent, well organized, and very responsive to the City Council. “I support
promoting people from within” and Reva was an internal hire. “In my view” he
remarked, she was “doing an amazing job.” For reasons Peak could not understand,
however, Wagner would not give her a good review and was opposed to her getting a
raise. Peak explained the review process for City Manager. Each City Council
member rates her and provides feedback. And they circulate the reviews internally
. . . In her prior review, Wagner had criticized her communication skills, “and I let
him know that he was being unfair to her.” Peak disagreed with Wagner’s criticism.
He had no information suggesting that Feldman was corrupt in any respect. Heard
nothing to that effect. When asked if it was possible that Wagner, who is decidedly
anti-development, thought that Feldman was too accommodating to the proDevelopment, Peak said no. “I do not accept that Reva was pro-development. . . She
has to deal with the community and the Council as a whole, and that necessarily
means that she is going to spend a lot of time with Developers who spend a lot of
time at City Hall. He saw nothing wrong with that.
I asked whether he had any information whether Feldman was tight with Antonio
Villaraigosa (AV). Peak did not know. I asked whether he ever spoke with AV
about Reva’s contract with the City, and Peak said “no.” “I did not speak with AV,
but I did get a call from AV on my phone (it might have been a member of his staff).
The person left a VM . . . which he did not return. He figured it was a fund-raising
call. He does not know whether Rick Mullen got a call from AV.
Peak has no knowledge of any corruption in the City Hall or the Council. . . No one
ever offered him a bride or an inducement for official action. Peak pointed out that
he works as a contractor in Malibu and “I have not heard of that happening.” Is it
true, then, that the allegations in the Affidavit took you “completely by surprise?”
He replied, “complete surprise.”
Peak also questioned the timing of Wagner’s disclosures. “I don’t see why you do
that on the day that you are leaving City Council.” “What is the point of that?”
This suggests to Peak that someone manipulated poor Wagner into doing what he
did.
I asked more generally about “rumors” or hearsay reports about someone being
offered an inducement and he said, sure sometimes these rumors circulate, say
someone offered “a case of champagne to make some issue with City Hall go
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away…” but Peak was not aware of any specifics. It happens fairly frequently that a
business owner or resident takes some action without a permit. He did suggest that
the Code Enforcement folks are less than diligent at time, and that they allow some
“violations” to go unenforced.
Peak does see some shortcomings in code enforcement . . . but has no knowledge of
actual corrupt payments . . . “I know of a job on Morning View . . . A house goes on
the market and there are pictures of the interior and it has so many rooms and the
interior looks this way. After the house is sold again, it is much larger, and has
obviously been remodeled with necessary permits. “But does this mean someone in
City Hall got paid off ???” He questions that inference. . .
We discussed contracting procedures for City Council. I asked him:
Does City Council have any discretion about which bidder to select in a contract
affecting the City? – for example in a significant contract involving city property?
The answer was “No” with Peak stating that the City must select the lowest
responsible bidder – this is all controlled by California law – the public works code.
Very little latitude for a councilmember, part of the reason Peak rejects the “corrupt
vendor” offering a bribe story.
I thanked Peak for his time and invited him to call me if he had further thoughts to
share. He asked to be kept informed as the investigation develops. Meeting
concluded.
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: July 7, 2021

Evan A. Jenness

RE: Interview of Acting Malibu City Clerk Kelsey Pettijohn – Via VTC1

This afternoon I interviewed Acting Malibu City Clerk Kelsey Pettijohn (KP). The
following is a summary of the interview.
Introduction: I commenced with Upjohn advisements, and an introduction
explaining my and GBN’s engagement as special counsel who are charged with
investigating the Wagner affidavit. I will hold our communications in confidence
except that we will report our final findings and conclusions from our investigation
to the City Council, and do not control what it does with that information, including
information provided in this interview. Our role is as a neutral fact-finder, not as
advocates for any particular positions. Of course, were are seeking the truth.
KP’s background: KP grew up in Malibu. She was first hired by the City in 2016,
as a temporary employee to assist with the overload created because of the election
year. She briefly worked as an office assistant. In 2017, she became a Deputy City
Clerk. She became the Acting City Clerk as of 4/12/21 when Heather Glaser
resigned. She will either be affirmed or go back to her prior position as a Deputy
City Clerk.
KP’s duties as Acting Clerk: (1) Responsible for records management, including
responding to Public Records Act requests (PRAs); (2) Election Supervision; and (3)
Administrative Coordinator for City Council meetings, which soon will resume
being conducted in person, per the Brown Act, which applies to all State agencies.

This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

1

Elections supervision experience: There have been no elections since she has been
Acting City Clerk, and during former City Clerk Heather Glaser’s term, Glaser
mostly handled this. KP assisted in preparing candidates documents, acting as an
elections official, and completing PPC practices.
EAJ: Does the City take any steps to verify candidates’ residency in Malibu? All
the City does is check a candidate’s voter registration. It takes no action to confirm
the candidate is actually living at the residence at which they are a registered voter.
Did the City receive any complaints regarding candidates’ residence during her
tenure with the City? Yes. It received allegations against Jay Wagner and directed
them to the DA’s office. KP did not personally receive the complaints. Evidently
Wagner owned multiple properties, and was a registered voter at a condominium he
owned in Malibu. The allegation was that he lived in a home that was outside of
Malibu. The City did not investigate the matter itself.
Later, in November 2017, the City received a Public Records Act request from the
District Attorney’s Office, seeking records regarding the residency of Council
Members Wagner, Skyler Peak and Rick Mullin. The nomination paperwork, which
the City Clerk maintained, included the Council Members’ attestations of residency.
The Clerk offered to permit the DA investigator (a woman) to look at it, but would
not provide a copy, which the investigator wanted.
In March or April 2018, DA Investigator Robinson wanted to inspect the nomination
papers and also wanted copies. The Clerk provided him with redacted copies
[redacting the identities of the Malibu residents whose names/addresses were on
the nomination paperwork].
KP is unaware if Robinson interviewed anyone, except in late-2019, Robinson met
with Heather Glaser (then City Clerk) to discuss the recall effort against Council
Members Skylar Peak and Rick Mullin following the Woolsey fire. The recall effort
was the result of some residents feeling the City had poorly handled the fire. KP
feels that the City handled the unexpected and grave event reasonably well given
the circumstances – fire in 3 of 4 corridors (?), and intermittent cell phone service.
KP herself worked in the Emergency Operations Center at the time.
Regarding post-Woolsey development: About 500 homes were lost and only 40 have
been re-built. Many are in the process. The rebuilding process goes as follows:
(1) The City Planning Department is the first stop for rebuilding. It can be
problematic because records preceding Malibu’s 1991 incorporation may be hard to
obtain (to prove prior structure).
(2) Building Department, to obtain permits.
(3) With permits in hand, a contractor can commence building.
2

Allegations of Corruption: Has KP ever heard or received any? Only vague ones,
but never anything specific. KP has heard allegations of corruption made during
City Council meetings, but they have only been vague – nothing specific. She
herself has taken calls from members of the public expressing distrust of
government, but nobody has ever made a specific allegation of corruption to KP.
Does KP feel any of the allegations she has heard about have credibility? No. KP
works on responding to Public Records Act requests. At times, the requests appear
to be a consequence of suspicions of the requesting party, e.g., a recent one seeking
records to see if an employee was dining each day at Nobu (it didn’t turn out to be
true).
Has KP received any PRA requests that have confirmed any wrongdoing? KP
hasn’t seen anything like that over the past 5 years, although occasionally errors
are uncovered - “we aren’t perfect.”
As of 2018, PRAs have been made via EMR. The City must respond within 10 days,
although a 14 day extension may be obtained. There are some grounds for
withholding or redacting records.
What are most of the PRAs for? Most seek the plans of development projects –
questions regarding a specific property, and these are often made by expediters or
developers. Some relate to film permits. Others are generated by rumors in the
City, e.g. “All memos from Sacramento lobbyists.”
Have you ever uncovered any evidence of potential corruption/bribes/kickbacks?
No. And, KP has personally worked on PRA supervision since 2018, and as a
Deputy Clerk in 2017.
Was KP previously aware of the corruption allegations in Wagner’s Affidavit? No,
that was the very first time she had ever heard of the claimed bribe alleged in the
Affidavit. Of course, the date of the events preceded her tenure.
KP’s Role Regarding Elections: Previously, as a Deputy in 2016 (the year KP
started, which was an election year) she worked on the City’s first election that was
consolidated with the LA County elections, and the County largely oversaw the
election.
KP assisted in 2018, 2020 elections by: Preparing candidate contact forms;
assembling educational materials for candidates; the Clerk met with and informed
each candidate of their duties and deadlines; and KP answered public questions
regarding elections.
2020 Election: This election was highly unusual because of the pandemic. KP was
not working in the City office with Heather Glaser, but was working from home to
avoid personal contact. The City had to adopt new practices to minimize in-person
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time with candidates, but Glaser did have to meet with them. There were many
more candidates than was typical (probably a consequence of Covid), and KP did not
recognize some of the names. There was “more disconnect between voters and
candidates” because of the pandemic.
Is there divisiveness between Pro- and Anti-Development groups in Malibu? KP
says that to understand this, you have to know Malibu’s history, as she does, having
grown up there. The flagship example is that Malibu incorporated just for the
purpose of preventing a sewer system from being installed because residents
wanted to preserve Malibu’s rural atmosphere and to prevent e.g., large hotel
development, which could not occur because septic tanks won’t support that kind of
development. To this day, there is a struggle between people who want to preserve
the rural character of Malibu, and people who don’t. This struggle between the two
parts of Malibu are largely unknown, even to many who move to Malibu and don’t
understand why there are not more amenities. It creates complexities in City
management too. Malibu is a small city, but is within the Santa Monica School
District, which creates frustrations for some residents. The Coastal Commission’s
role does too, as does the location of PCH, running through Malibu, along the shore.
Are allegations of corruption new, or an ongoing feature of Malibu life? There has
always been frustration with the permitting process because of the Coastal
Commission. What about allegations of corruption? Allegations of corruption have
been around but it’s never anything specific in KP’s experience. There are people in
the online media who fuel the issue. People make vague allegations, but the people
always disappear if the City follows-up. They never engage with the City or provide
any specific proof. If any specific corruption ever came to KP’s attention, she would
have reported it to the City Manager, and any relevant Department head. If it was
concrete enough, she would have reported it to the City Attorney.
KP does not know why there appear to be more corruption allegations now, but they
are always vague and she hasn’t seen any of the allegations proven up.
Crosswalk between the Malibu Inn and the Hertz parking lot: This was a while
ago. The City had done a PCH Safety Improvement Study, which recommended the
crosswalk to improve safety. [see Pacific Coast Highway Safety Study @
https://www.malibucity.org/443/PCH-Safety-Study (approved by Council 6/22/15)2]
PCH is owned by Caltrans, which was responsible for permitting. KP thinks, but is

EAJ follow-up research: The study referenced by KP states, in relevant
part: “Pedestrian collisions were much fewer in number [than auto collisions on
PCH] and tended to involve pedestrians crossing PCH away from intersections or
crosswalks.” But, the 130 specific recommendations do not appear to include a
cross-walk in the area of the Malibu Beach Inn/Sweetwater Canyon/Hertz.
2
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unsure, that the City initiated approval. EAJ should speak with Public Works
Director Rob DuBoux – he managed that particular project.
Note: KP stated that on 6/14/21, the City Council rejected the Mani Brothers
proposed permit for off-site parking for their hotel, the Malibu Inn, at the Hertz
parking lot that is across PCH (on the East Side) from the Malibu Inn (on the West
Side of PCH). The Mani Brothers request was first put before the City Council in
March, 2021 and rejected on 6/14/21. The approval of the cross-walk was long ago,
by a different Council. KP does not see any connection between approval of the
crosswalk and the Mani Brothers interest in having a parking lot since, as she
understands it, the approval of the crosswalk was a consequence of the PCH safety
study’s recommendation. In light of the fact that the parking lot has not been
approved, the crosswalk does not benefit the Mani Brothers, except that maybe it
makes it easier for pedestrians to get access to the Malibu Inn.

Contact Information:

[Note regarding Council qualifications:
Elections Code Section 201 provides, “Unless otherwise specifically provided, no
person is eligible to be elected or appointed to an elective office unless that person is
a registered voter and otherwise qualified to vote for that office at the time that
nomination papers are issued to the person or at the time of the person’s
appointment.”
Election Code Section 349 provides, (a) Residence for voting purposes means a
person's domicile. (b) The domicile of a person is that place in which his or her
habitation is fixed, wherein the person has the intention of remaining, and to
which, whenever he or she is absent, the person has the intention of returning. At a
given time, a person may have only one domicile. (c) The residence of a person is
that place in which the person's habitation is fixed for some period of time, but
wherein he or she does not have the intention of remaining. At a given time, a
person may have more than one residence.”
Government Code Section 36502 provides, “(a) A person is not eligible to hold office
as councilmember . . . unless he or she is at the time of assuming the office an
elector of the city, and was a registered voter of the city at the time nomination
5

papers are issued to the candidate . . . . If, during his or her term of office, he or she
moves his or her place of residence outside of the city limits or ceases to be an
elector of the city, his or her office shall immediately become vacant.”
Government Code Section 34882 provides, “A person is not eligible to hold office as
a member of a municipal legislative body unless he or she is otherwise qualified,
resides in the district and both resided in the geographical area making up the
district from which he or she is elected and was a registered voter of the city at the
time nomination papers are issued to the candidate as provided for in Section 10227
of the Elections Code.”]
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/ CONFIDENTIAL
TO: File
FROM:

DATE: July 19, 2021

Evan A. Jenness

RE: Interview of Malibu City Council Member Mikke Pierson1

On July 19, 2021, Evan Jenness and George Newhouse interviewed Malibu City
Council Member Mikke Pierson. Newhouse provided standard Upjohn admonitions
before the interview commenced. He also advised we have authority to take
information without disclosing the name of the source, if we are informed the
information is being disclosed subject to those terms.
Background: Pierson has been a consultant for small businesses since 2017. He
also provides leadership and communications training. He previously was in the
business of surf, skate and snowboard retail sales. He was business partners with
Jefferson Wagner for many years, which he feels puts him in a unique position to
comment on Wagner’s Affidavit. Specifically, he went into business with Wagner on
1/1/1986, when Zuma Jay was located upstairs, in the small shopping center in
which it is located today, on the lower level. Wagner attacked Pierson and his
business after he and Wagner separated as business partners. Pierson openly
expressed his disrespect for Wagner.
Pierson’s first term on the Malibu City Council commenced on 11/6/2018 – two days
before the Woolsey Fire. He previously had served as Planning Commissioner, on
appointment by Laura Rosenthal (who he has known for 12-14 years; they met
through their children). He also had previously served for one year on the Public
Works Commission.

This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

1

Perspective on Malibu and its Government: Pierson stated that overall, Malibu is
not pro-development. But there is what he described as a “no development” group.
It is very small, but very vocal locally. Pierson referred to the group as John
Mazza’s “Party of No” development. According to Pierson, The Party of No assumes
there is a conspiracy any time it doesn’t get its way with respect to City matters.
Pierson served on the Planning Commission with Mazza.
Kraig Hill is also linked to the “Party of No.” Pierson appointed Hill to the
Planning Commission. They have been friends since childhood, and he lived in the
Pierson’s first family home in Malibu. They connected when Pierson was looking for
support when he ran for City Council. Hill was very active assisting in Pierson’s
environmental campaign, and he worked on his website. Hill wanted to be a
Planning Commissioner, Pierson looked around and found no takers, and appointed
Hill. Thereafter, he started to see Hill making decisions that were outside of the
Code. That’s not proper, of course. Pierson’s view is that if there are problems with
the Code, it should be fixed, not violated. Hill became very vocal when there were
votes, and Mazza and Uhring liked him, as did their “Party of No” development
group. Pierson let him go from the position because the behavior of the Part of No
invited lawsuits against the City, in his view.
Hill, in pro per, appealed a decision to the Coastal Commission and lost. It was an
embarrassment for him. Pierson is not pro-development, but believes that the City
must respect the Code. He consulted with Hill several times to address the issues.
Many Commissioners speak with the Council Member that appointed them, so this
was not uncommon generally.
Now, Silverstein has appointed Kraig Hill.
Many people in Malibu government can’t work productively with one another
because of their divergent views on development and other issues. But, Pierson has
made it a personal mission to get along with Silverstein. Pierson finds it a
challenge at times because of Silverstein’s [negative behaviors]. Pierson also heard
that Silverstein fled to Malibu to avoid federal charges in Florida, which would be
troubling to him if correct. Pierson has strongly worked to avoid disparate conduct
on the Commission. He persuaded Silverstein to agree to a pact of peace in order to
move forward with the City’s business. They have largely been successful.
Most properties in Malibu have Code enforcement problems – many properties were
bought with the violations already occurring. This was because long ago, there was
no Code enforcement. The Party of No idealizes a time of [minimal development,
and full Code compliance] that never existed, in Pierson’s view.
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The “Party of No” had largely burned out. But, it bounced back with Silverstein
because he figured out how to get rid of former City Manager Feldman and former
City Attorney Christi Hogan (who was planning to retire anyway).
According to Pierson, the “Bu-Anon” crowd, which he described as a fringe group of
conspiracy theorists, have manipulated Wagner on an ongoing basis. He identified
the group as John Mazza, Jay Flora Katz and [online reporter] Cece Woods.
Councilmember Steve Uhring is on the outside of this group, and Silverstein is in
the mix too.
Wagner Affidavit: Pierson does not believe Wagner’s allegations that he was the
intended recipient of a potential bribe. Pierson stated that his view is a product of
knowing Wagner for many years, and forming the opinion that Wagner chronically
misrepresents the truth. He added: It’s one thing to be bribed, but why keep it a
secret all these years?! Why not tell others?? How could he possibly recall so many
details about the bribe, except not recall who made it? It also makes no sense to
meet with Hogan at Zuma Jay’s.
Pierson indicated that he wanted to provide some background on Wagner, and
stated the following: He’s a very strange guy, and we separated soon after being in
business together. Wagner knows nothing about business. He broke the law – for
example, by using a credit card machine as his personal ATM. The bank almost
closed our account because Wagner kept running charges and taking money from
the till. Wagner also chronically misstated the truth – this probably is something
from his childhood. He had no close friends when we first met. He also lost friends
very easily. He also was dishonest with the women he dated. The women would cry
on my shoulder, and one woman even committed suicide by hanging herself. But,
Wagner is older now and with Candace Brown. He has some very serious issues in
my view. Wagner even believes his own lies, and tells them all of the time. He lies
on a huge scale, and a lot of people have been hurt by him because of this.
Especially those who have gotten to be close with him. Even on the City Council,
Wagner would tell blatant falsehoods – he just makes things up from whole cloth.
Pierson continued: Wagner tells stories that are totally untrue, e.g., he once made
up a story about an ombudsman supposedly speaking with Wagner – it was all
totally fabricated. When we worked together, I used to play along with Wagner, to
see how far Wagner would go in telling false stories. For example, I would make up
something false about the two of us and throw it out as a teaser. Wagner would
take the lead and start telling an entirely phony story.
Wagner’s agenda in the Affidavit is like a small child – he was just making up
claims to get attention.
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In Pierson’s view, the Affidavit is completely implausible. Silverstein authored it,
for one thing. Note that under the Brown Act, Council members should not be
talking to each other unless all are together.
Pierson also found it far-fetched that Wagner now wants to be City Manager after
claiming to be “a weak person” when he dropped the Affidavit on the City Council
while rotating out.
One thing that Pierson learned from being in business with Wagner was how
Wagner works. If somebody at the store wanted a deal, Wagner would tell them to
go get him lunch first, and then he’d give them a deal. He was versed in trading
favors. Maybe the Affidavit is a way of deflecting attention from himself. It’s also
possible Wagner was manipulated. But, Wagner has always been a conspiracy
theorist. After Pierson was elected, Wagner claimed to “know things,” but never
said what those things were. There’s always been an undercurrent of corruption
allegations in Malibu, and the Affidavit is a continuation of that sentiment among
some.
Regarding Wagner’s Bribery Allegation: The alleged bribe Wagner describes in his
affidavit makes no sense because of the RFP process. Pierson does not see how this
could possibly help a contractor since the entire process requires the lowest
qualified bidder get the contract. [Note: numerous witnesses have said this]
Regarding Wagner’s Crosswalk Allegation: This is not how it happened. Rob
DuBoux was also surprised by the crosswalk. Feldman disliked the Mani Brothers
along with the rest of us. The Mani Brothers and Caltrans and the Coastal
Commission (which has had a tenuous relationship with Malibu) made the
crosswalk happen, and excluded Malibu from the chain of events. There is no
evidence that Feldman or anyone in City Hall facilitated the Mani Brothers in
circumventing the City regarding the crosswalk. City staff had recommended
against the crosswalk, so it is hard to imagine that they or Feldman wanted it. It’s
not Malibu’s control, though: it’s the Coastal Commission jurisdiction, Caltrans
(PCH crossing), and private property (Malibu Inn).
Where the City has tried, it has had some success. For example, Caltrans wanted a
crosswalk across the area from Malibu Seafood, the City said they had to go through
Malibu’s permitting process. Caltrans was stopped when it tried.
Wagner Home Search/Feldman Salary Increase: Pierson does not believe the
Affidavit allegation that the search of Wagner’s home was retaliation for Wagner
not voting for Feldman’s salary increase.
Was there antagonism between Feldman and Wagner? No. But, Feldman was one
of the few City Managers who was female, and she felt she operated in a man’s
4

world. Pierson and Feldman spoke about it, and he’s sure it’s true. However,
Feldman never said to Pierson that Wagner made passes at or hit on her.
[Note: We did not advise Pierson that the DA has confirmed the accuracy of his view
that the reason for the raid was Wagner’s claimed residency, or that the warrant
was signed by the court on May 29, 2021 – two days before the search of Wagner’s
home and salary vote – and thus the court issued the warrant before Wagner’s
adverse vote on Feldman’s salary].
Wagner Affidavit Paragraph 27 (Catchall): Pierson has no knowledge of anything
like this. Over the years, he has seen some City staff dysfunction. It’s difficult to
build in Malibu, and City Staff struggle to push through projects. Pierson has no
idea if an inspector took a bribe, but such a person would be fired if he got caught.
Mazza and the conspiracy theorists spin threads to make up things. Code violations
(¶¶ 28-29) – that’s a frustration for residents. But, Pierson has always seen an
explanation for why decisions have been made a certain way. Residents sometimes
build without a permit, and others observe this happening and think the neighbor
who is building must have received special favors from the City. Some residents
have homes built with illegal/unpermitted walls, and others see it. But, the public
can always call the Code Enforcement Department to report violations that they
believe exist.
Pierson expressed the view that ethics are taken very seriously in Malibu’s
government. Pierson himself takes ethics and following the rules very seriously.
Michael Amry, and Israeli Engineer, tried to hire Pierson to coach him, but Pierson
turned it down as a conflict. He also turned down a developer who wanted to fund
his campaign for City Council. He even turns down cups of coffee. When he came
into City government, he entered a very rule-oriented culture. He never saw
Feldman do anything that pushed the boundaries. She and then-City Attorney
Hogan disagreed with Pierson’s position on some issues, like the pesticide ban,
because Feldman thought it was illegal, and eventually Hogan approved it. Overall,
Feldman was very responsive – she quickly handled most things, and was
motivated to take action.
Feldman & City Government: Feldman was a very good administrator, but not a
natural communicator, in Pierson’s view. She always thought the City Council
should be the public interface, but Pierson corrected her and she improved
afterwards. After she left the position, there was a massive outpouring of support
for her.
Silverstein’s attacks on Feldman were unconscionable – he even harassed her when
her daughter was in the emergency room. Pierson observed that Silverstein
believes in scorched-earth tactics.
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Does Pierson think there was gender bias in the campaign against Feldman and
Hogan? There could be. The “Party of No” adamantly disagreed with Feldman’s
and Hogan’s positions, however. Pierson worked well with Feldman, but hadn’t
known her prior to the election. He spoke with her for over two hours following his
election, and gave her feedback on how poorly he felt the City’s communication had
been during the Woolsey Fire. After that, Pierson felt her communication with the
City improved.
Pierson was surprised to learn how much Feldman’s staff loved her. But, she also
fired people who didn’t perform. The League of Cities voted her City Manager of
the Year one year.
Feldman knew how much she had messed up communications during the Woolsey
Fire. But, this was her first disaster. At a first public meeting, all City Department
heads touted their own performance, and it further traumatized the public. After
that, she learned to just say sorry when anyone complained. Rebuilding from the
fire has been a challenge for the City, including getting new staff.
As a Council Member, you receive lots of calls from “nutty” people. Wagner is a
conspiracy theorist and may have had a tendency to believe the things these people
told him, even though they would have proven to be false if looked into. Pierson
approaches City staff directly to find out if any claims that come to him are truthful.
Mayor Paul Grisanti usually follows Pierson’s lead on the Council even though they
have different perspectives. Grisanti even sued Pierson on one occasion – it was >
35 years ago, though. Grisanti has no environmental agenda, but is a thoughtful
person. Pierson has an environmental agenda – a “should do” list, and “must do”
items.
Parts of the Code don’t work well for Malibu. It fails some residents and there are
cases where it needs to be changed. With a view towards addressing this, Malibu’s
Zorasis Committee is charged with evaluating the Code. Uhring and Pierson are
both on it. The Committee is tasked with making recommendations regarding
zoning code issues. There is also an environmental committee.
After Farrer and Pierson were elected, he never saw other Council members at
public events. Wagner was always a total no-show. Skylar Peak has issues. Mullin
only occasionally showed up. They worked not to speak with each other outside
Council meetings, of course.
Summer 2020 YSL Show: The City did not approve this. YSL lied to Malibu and
got a filming permit, which comes from an outside group – they aren’t issued by
City Staff. By the time that Malibu realized what had occurred, it was too late to
stop. [Pierson expressed the upset many have shared with Counsel about this
event]
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Paradise Cove’s owner is Bob Morrison (who leases it from owner Steve Dalbert) above the high tide marker. There are massive Code violations at the restaurant at
that location. Morrison will do anything for money, in Peak’s view.
Peak added that Paradise Cove is a Chumash burial ground, and Dalbert is coming
under pressure for preservation.
DA Investigations: Pierson has never heard about law enforcement interviewing
anyone in the community. Three to four months ago, someone told him to expect a
call from the DA – it didn’t happen. Pierson thought that maybe City Attorney
John Cotti may have sent Wagner’s Affidavit to the DA and that the DA had no
interest – Pierson is not sure. In any event, nobody in law enforcement has called
him.
Other Witnesses: We should speak with Laura Rosenthal
and
Lou Lamont
, both of whom are prior Council members. Pierson
texted Rosenthal with EAJ’s #. Maybe also with Sharon Barofsky.
Conclusion: We invited Pierson to contact us if he has further information or
thoughts to share, and thanked him for his time.
Contact Information:
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: June 4, 2021

FROM: Evan A. Jenness
RE: Meeting with DDA David Barkhurst, DA Investigator Sergeant Michael Robinson;

Proceedings on Motion to Unseal Search Warrant Affidavit; and Call with Sergeant
Robinson1
On June 4, 2021, before proceedings on our motion to unseal the affidavit in support
of the Wagner search warrant, Co-counsel George Newhouse and I met, in Dept. 100
of the LASC, with Deputy DA David Barkhurst, and the Wagner search warrant
affiant, DA Investigator, Sergeant Michael Robinson. Both handled the
investigation of Wagner that led to the execution of the search warrant at his home.
DDA Barkhurst provided us with the District Attorney’s Office “declination memo”
in the matter, which is captioned “Closing Memorandum,” and details the reasons
for the investigation, and why the investigation was closed without the filing of
criminal charges. This is typically referred to as a “declination of prosecution”
memorandum. A copy is attached, and describes an investigation (1) pertaining to
Wagner’s residency, a qualification for Malibu City Council service, and (2) which
commenced in 2016 - long before the Council vote on then-City Attorney Reva
Feldman’s salary increase.
[Note, this memo evidently was not provided to Wagner’s attorney, Gary Smith,
who was interviewed by GBN, and stated only that DDA Yochelson called him in
January 2020, to inform him of the declination of prosecution, and to tell Smith that
his client’s property would be returned.]
1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

DDA Barkhurst explained that the investigation was closed without the filing of
criminal charges because ambiguities in the law raised a reasonable doubt about
whether the prosecution would be able to show that Wagner committed perjury
(Penal Code § 118) on his voter registration form, nomination form, and an
additional form he described as a “statement of fact.” Barkhurst said that as a
“matter of law, not as a factual issue,” the DA’s Office felt is could not prove perjury
or false statements beyond a reasonable doubt at trial.
Both DDA Barkhurst and Sergeant Robinson affirmed their view that Wagner’s
actual residence was outside Malibu City Limits, and in the unincorporated area of
the Los Angeles County. But, according to Barkhurst, the matter was closed
without the filing of criminal charges because they could not prove beyond a
reasonable doubt that Wagner had intentionally lied about this fact when
completing paperwork for his candidacy due to the ambiguity in the definition of
“residency.” Further details of the decision are detailed in the attached declination
memorandum.
We expressed appreciation for the clear explanation of the decision and copy of the
declination memorandum. We also asked when the investigation was opened. We
pointed out that Wagner, in his affidavit (by incorporating an article from “The
Local,” a publication by CeCe Woods) expressed his view that the DDA
investigators’ search of his home was because of his negative vote on the City
Manager’s proposed contract extension. Both Barkhurst and Robinson denied a
connection.
We sought their concession that the affidavit be unsealed, noting that the affidavit
would shed further light on this issue. We also pointed out that if the DA refused
to disclose the document at this point, it could be inferred that they were trying to
hide something and would fan the flames of speculation regarding the reasons for
that search.
Barkhurst stated that the date of the commencement of the investigation is
reflected in the investigation number listed at the top of the declination memo –
2016 (see the investigation number in the closing memo).
Robinson also stated that it took a “long time” to prepare his affidavit and the
application for the search warrant, and to make other logistical arrangements for
the search. [Note: this would be correct as a general matter. Logistical
arrangements for a major search, especially one involving multiple sites, require
inter-office approvals, among other things, and would generally require weeks of
preparation.]
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Robinson, who appears to be a tenured investigator, began to speak more freely
with us, and Barkhurst did not attempt to restrain him. Robinson stated that he
spoke with Heather Glaser and Christi Hogin, who could verify when he first met
with them, which is when Robinson first became involved in the investigation. He
also stated that he first began working in the DA’s Public Integrity division in
January, 2018, which is when he started working on the Malibu matter.
Robinson also stated that there have been several different public integrity matters
opened regarding Malibu, but are limitations on what he could discuss.
Robinson reiterated that Glaser and Hogan would know when the investigation
began, because he spoke with both. Robinson then retreated somewhat from his
earlier statements, and added that he was not saying that he spoke with them
about this matter [Wagner’s residency].
[Note: our impression is that Robinson’s retreat may have been an attempt to
protect the sources of his information (since that was the legal grounds on which the
DA had opposed Robinson’s affidavit being unsealed). The clear implication of
Robinson’s statements was that he had discussed with Glaser and Hogan the issue
of Wagner’s residency and where he actually lived.]
When we raised the issue of CeCe Woods’ online article (suggesting the search of
Wagner’s home was retaliatory), Robinson bristled, challenging the description of
her articles as “media.” Specifically, he stated, “That’s not really media.” Both
Barkhurst and Robinson immediately nodded with familiarity when we referenced
Woods, making clear they are well aware of the criticism of the DA’s office that has
evolved from CeCe Woods’ on-line reporting.
Barkhurst stated that their opposition to our motion was based on a DA office policy
that when an affidavit has been sealed pursuant to People v. Hobbs (to protect an
informant), they will not agree to it being unsealed, no matter what. Their
opposition is not based on any of the unique facts of this case, which the DA does
not consider relevant (“If we had to examine the facts in each and every situation,
we would not have a policy”). Barkhurst was unmovable.
Robinson appeared anxious to provide us with further details, even commenting
that he could clarify the actual facts regarding a number of the other allegations
that we are investigating in the Wagner affidavit. He gave me his business card
and indicated a willingness to speak with me further, although he noted several
times there are limited parameters on his ability to speak with us.
Regarding DA investigator Arthur Choi’s recent visit to Wagner, some questions
await resolution. Recall that yesterday, when Barkhurst and I spoke in length, he
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said he did not know who Choi is, and said Choi did not work on his investigation
regarding Wagner’s residency, but that he would look into it and get back to me
with any further information if he was able to do so.
Today, Barkhurst told us that Choi had gone to speak with Wagner about whether
his affidavit “was a waiver.” He also stated that it was not “two or three weeks
ago” that Choi spoke with Wagner [which Wagner had told us, when we met with
him two weeks ago]. Rather, according to Barkhurst, “It was longer ago than that.”
He did not explain further any of the reasons for Choi’s visit.
Copies of the closing memo the prosecutor provided to us regarding the Wagner
investigation, and Sergeant Robinson‘s business card are attached.
A new Judge was assigned to hear the motion because Judge Tapia was unavailable
today. She heard little argument and ruled that the Hobbs case controlled her
decision today, and the affidavit would not be unsealed.
I called Sergeant Robinson by phone later in the afternoon and expressed a
willingness to consider any further information or leads he could provide. He
stated:
-“None of the other things Wagner is saying were reported to us by him . . . we never
received any criminal allegations from Wagner and therefore they were not
thoroughly investigated.”
-Cece Woods is a “pseudo-journalist,” and keeps stirring up inflammatory falsehoods
in the community in Malibu. “There are people in Malibu who think they can just
say whatever they want and get away with it,” he commented, evidently referring to
Woods.
-We should speak with Christi Hogin because he requested election year documents
from her, and evaluated everyone’s paperwork, to reach a decision on Wagner’s
residency.
-He no longer has “the Malibu files,” and we would have to get any further
information by calling the Public Integrity Division and asking them “who took over
the Malibu cases.” He also referenced a “second investigation,” but could not say
what it was about or if it has been closed, again referring me to the PID.
Contact Information:
Michael Robinson
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Sergeant Robinson provided his card (copy attached).
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CLOSING MEMORANDUM
TO:

FILE

FROM:

ALAN YOCHELSON
Head Deputy, Public Integrity Division

SUBJECT:

In Re: Jefferson Wagner
PID Case No. 16-0553

DATE:

JANUARY 24, 2020

I.

INTRODUCTION:

Jefferson Wagner was elected to the Malibu City Council in November 2016. His term expires
in June 2020. Term limits prevent Wagner from seeking another term. A complainant alleged
that Wagner does not live within the Malibu city limits, as is required of city council members.
An investigation revealed that Wagner owned both a house outside the Malibu city limits and a
condominium within the Malibu city limits. Wagner's house, in unincorporated Malibu, burned
down in the Woolsey fire of 2018. Wagner currently resides in the condominium inside the
Malibu city limits. Wagner listed the condominium address as his residence address when he
registered to vote in 2016 and when he filled out candidate nomination papers in 2016.

II.

STATEMENT OF FACTS:

Jefferson Wagner purchased a house in unincorporated Malibu in 1992. On March 29, 2016,
Wagner also purchased a condominium within the Malibu city limits. After Wagner purchased
the condominium, he completed a California voter registration form. That voter registration
form required the registrant to list the "registrant's legal name and residence." The voter
registration form does not define "residence." Wagner listed the condominium address on the
voter registration form as his residence. On that same form,· Wagner listed his prior registration
address as his business within the city of Malibu.
To run for city council, the city of Malibu requires that a candidate circulate a nomination paper
and obtain the signatures of 20 registered voters in the city. Wagner filled out this form, entitled
"Declaration of Circulator" and "Affidavit of Nominee," on July 21, 2016. On those forms,
Wagner listed his "residence address" as the condominium in the city of Malibu. He listed his
mailing address as his business within the city of Malibu. Like the voter registration forms, the
candidate circular and affidavit of nominee forms do not define "residence address."
Wagner signed the voter registration form, the Malibu candidate nomination form, and the
affidavit of nominee, under the penalty of perjury. The legal issue is whether Wagner committed
the crime of perjury or the crime of filing a false nomination paper when he listed his
condominium address as his "residence."

1

(;+,%,7$

A defendant commits the crime of perjury in violation of Penal Code section 118 when
he knowingly makes a declaration under penalty of perjury, and willfully states as true
any material matter which he knows is false. Likewise, a defendant violates Elections
Code section 18203 when he files, or submits for filing, a nomination paper or
declaration of candidacy, knowing that it or any part of it has been made falsely.
Both perjury and making a false nomination statement are specific intent crimes. To prove either
crime, the People must prove beyond a reasonable doubt that the defendant knowingly made a
false statement.
Throughout the investigation, Wagner stated that he considered himself to have multiple
residences. While he acknowledged that he spent the majority of his time at his house in
unincorporated Malibu, he also maintained that he periodically stayed at his condominium within
the city limits. Wagner stated he considered the condominium to be one of his legitimate
residences.
Based on the investigation, it appears that Wagner' s daughter was the primary resident of the
condominium. However, Wagner's daughter corroborated Wagner's statement that Wagner
occasionally stayed at the condominium. Wagner's partner also stated that Wagner occasionally
stayed at the condominium.
Wagner's house in unincorporated Malibu burned down in the Woolsey fire of 2018. At that
time, Wagner and his partner moved into the condominium, and Wagner's daughter moved out.
Wagner appears to now occupy the condominium in the city of Malibu as his primary residence.
California Election Code section 349(a) defines a person's residence for voting purposes
as that person's "domicile." Section 349(b) defines "domicile" as, "[T]hat place in which
his or her habitation is fixed, wherein the person has the intention of remaining, and to
which, whenever he or she is absent, the person has the intention of returning. At a given
time, a person may have only one domicile. Section 349(c) defines "residence" as,
"[T]hat place in which the person's habitation is fixed for some period of time, but
wherein he or she does not have the intention of remaining. At a given time, a person
may have more than one residence."
None of the forms that Wagner completed in this case define "address" or "residence."
None of the forms required Wagner to list his "domicile." None of the forms referenced
Election Code section 349. None of the forms stated that "residence for voting purposes
means "domicile."

III. CONCLUSION
The failure of the forms to define "residence" creates a reasonable doubt in this case that Wagner
committed a crime. To prove a crime, the People would have to prove beyond a reasonable
doubt that Wagner knowingly provided a false statement on the forms. Wagner has stated that
he considers himself to have multiple residences, and he listed one of those residences on the
2

forms. Wagner is currently residing in a condominium within the city limits of Malibu. That
condominium is the same address Wagner listed on his voter registration form and candidate
nomination papers. Wagner has maintained that he considered himself to have multiple
residences. Wagner's position has been that when he listed his condominium as his residence
address on the forms at issue, he was making a truthful statement.
For Wagner to be found guilty of perjury or filing a false nomination paper, a jury would have to
believe that the People proved beyond a reasonable doubt, that Wagner knowingly made a false
statement on the forms at issue. The forms here do not further define address or residence, nor
do the forms reference Election Code section 349.

In this case, a trier of fact could reasonably find that Wagner did not knowingly make a false
statement when he listed the condominium address on his voter registration and candidate
nomination papers as his residence address. The forms do not define that term, and do not ask
for the candidate' s primary residence, his domicile or "where he lives." The use of the term
"residence" on the forms, without further definition, leaves reasonable doubt as to Wagner' s
state of mind when he completed the forms.
For the foregoing reasons, the investigation into this matter is closed.
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: July 9 & 19, 2021

Evan A. Jenness

RE: Interviews of Mayor Pro Tem Bruce Silverstein – Via VTC, In Person1

George Newhouse and I interviewed Mayor Pro Tem Bruce Silverstein twice in his
capacity as a witness. This memorandum documents both of those interviews. He
also provided various information by email, which is incorporated, or in the
attached exhibit.
First Interview: On July 9, 2021, we interviewed Silverstein via VTC. The
interview commenced after standard Upjohn admonitions with the additional
advisement that Silverstein is being interviewed as an individual, rather than in
his capacity as a co-supervisor of our investigation.
Silverstein thought former City Manager Reva Feldman was an ineffective City
Manager. But, he has no personal knowledge of corruption by her. He has been
told about two people with personal information, but he wants a subpoena before
providing the information to us.
Silverstein indicated that he preferred to have a subpoena. Regarding his
perception that this is necessary, he referenced Feldman’s settlement agreement
which has a non-disparagement clause, with a carve-out for compulsion.
We agreed to contact City Attorney John Cotti regarding this issue. Meanwhile,
Silverstein requested to go forward with the interview.
Investigation:
This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

1

Wagner and private investigator (Utah) Rob Joseph went to the FBI. The FBI did
not approach Wagner. We should speak with them.
John Mazza has some people who want to speak with us but who are concerned
about retaliation.
Council member Farrer is critical of “conspiracy theories,” so Silverstein is cautious
regarding sources. He receives calls from conspiracy theorists and 90% of them are
unsubstantiated. He has identified a few with credible claims. He will identify
them if provided with a subpoena. He also will tell John Mazza to inform the people
that we can receive information without relating the source/anonymously.
Silverstein also pointed out that people who paid money improperly to City staff
have 5th Amendment rights to remain silent.
Silverstein recommends we obtain the names and contact information for City
employees who left or were terminated in the last few years.
Silverstein wants to see the City Hall Renovation paperwork – RFP, proposals, subcontractors. We need to identify the subcontractors of the successful bidder, which
will be in the City Hall Renovation project file at City Hall.
In a subsequent email, Silverstein provided the contact information for law
enforcement he had previously referenced:
FBI Special Agent Lauraine Alston –
(switchboard number). Ms.
Alston called Silverstein (out of the blue). He did not reach out to her.
Also, Jefferson Wagner told Silverstein that he was interviewed by Arthur Choi
from the D.A.'s Office.
(cell).
Silverstein reached out to Mr. Choi, but he said that he could not confirm that he
was engaged in any investigation, and did not request any information from
Silverstein.
Background: Mayor Pro Tem Silverstein was a Delaware resident in 2011. In
2014/2015, he bought a home in Malibu. The 2018 Woolsey Fire was his first foray
into government and politics.
Wagner Affidavit Allegations: We advised Silverstein that we would like to focus on
the Wagner Affidavit allegations since that is our mandate, but have also heard
about other issues which we could look into if a further investigation is sought.
Silverstein stated that, speaking for himself only, he is less concerned with the cost
of the investigation than getting to the bottom of relevant issues because that was a
campaign promise that he made in running for City Council. He always knew the
cost would be at least $75K-$100K.
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Silverstein finds the Huizar-like bribe described by Wagner to be very troubling and
it has an air of credibility in Silverstein’s view. Silverstein does not suspect anyone
working for the City to have been involved in the search of Wagner’s home. He is
concerned about corruption by City staff, however.
Regarding the Wagner Affidavit’s Bribery Allegation: After Silverstein was elected,
he was contacted by Wagner, who stated he wanted to give Silverstein some
information. He gave Wagner a box of documents and said, “There is lots of
incriminating stuff in there.” Silverstein reviewed it overnight, and found nothing
material. Then, Wagner orally related the allegation in the Affidavit. Silverstein
told him the information must be in a sworn affidavit – “I helped him write it – I
put them down in writing . . . I prepared that for him . . . I acted as a scrivener . . .
I’m not good at remastering. I didn’t embellish what he said.”
Silverstein said he did not take any notes of the communications he had with
Wagner.
Wagner told Silverstein, “Christi came to my shop and said, ‘That’s a bribe!’.”
Silverstein states that Candace Brown can corroborate that former City Attorney
Christi Hogin went to Zuma Jay’s, and told Jefferson to go to the authorities.
Wagner told Silverstein what’s alleged in the Affidavit.
Silverstein’s objective was to list only facts that – if true – could indicate a problem.
Wagner had no documentation with the name of the bribing party. He said he had
turned the paperwork identifying the contractor over to Christi Hogin.
Silverstein does not recall if Wagner provided a physical description of the person
who attempted to bribe him, other than stating that it was a man.
Silverstein found Wagner’s statement credible. Wagner also said that he told
Candace Brown about the bribe, and that she was at Zuma Jay’s when Christi
Hogin was there and Wagner told Hogin what happened, and gave Hogin the
paperwork.
Silverstein is unsure, but maybe Wagner told Mazza?
One other resident claims that Wagner told her contemporaneously – Janet (JJ)
Katz. But, Silverstein has found that “99 out of 100 things that she says don’t pan
out.” [Katz did not respond to subsequent emails from Counsel]
More recently – in 2/2020 or 3/2020 -- Wagner says that he told the FBI, private
investigator Rob Joseph, and John Mazza what happened regarding the attempted
bribe. Wagner has a sticky note with the name of the FBI agent. Subsequently, a
different FBI agent (female) called Silverstein.
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JJ Katz posted on Facebook that we are doing an investigation of the Affidavit, and
the public should call us if they have information.
The female FBI agent contacted Silverstein in 1/21 or 2/21 – after Wagner’s
Affidavit was released and publicized. She asked Silverstein many general
questions, and also had the Affidavit. She said, “Do you know who Feldman is?”
and “Do you know of any corrupt activities by her?” She defined corruption as
“using a public office to obtain another public office or personal benefits.” The agent
honed-in on Feldman. Silverstein said, “No – I have no personal knowledge of
anything.”
Knowledge of Corruption: Silverstein has no personal knowledge. He offered that
he is comfortable that there presently is no corruption in City Hall.
Information Silverstein has heard regarding corruption (he will provide the
witnesses names if provided with a subpoena) is the following:
-Around 2018/2019, per Mazza and Uhring, someone paid funds to a Code
Enforcement Office to avoid certain code work. The funds were actually paid. The
Enforcement Officer subsequently quit and is not employed by the City, but a
relative is employed by the City. [See other interview notes – these two appear to
have been identified to us by another witness].
-Wagner says that while he was Mayor in 2018/2019 (?), Reva Feldman reported
that they caught someone taking inappropriate action and fired him. Silverstein
states that this should have been reported to Malibu’s auditors, but it wasn’t.
Silverstein found paperwork documenting the termination while he was reviewing
City documents. He doesn’t know the name of the person, but is awaiting the
information. Two people have complained about this person.
-Someone told Silverstein that a former City Council member allegedly has bank
records reviewed in a civil case that show financial impropriety. [Note: this appears
to be a reference to claims of former Mayor and Council member Skylar Peak’s
former spouse with respect to their divorce proceedings].
-A Malibu resident has told Wagner he was coerced into selling his property to a
relative of a Council member because the buyer “could get permits which the seller
never could.” Silverstein did not know what type of coercion had occurred.
-Multiple people have told Silverstein about a single incident

-Multiple people have told Silverstein about an incident where a former Council
member sold his home to someone who had problems with the City, and those
4

problems went away. No allegation that the price was unfair, unknown if the
problem was resolved on terms comparable to those available to anyone else.
Mani Brothers Crosswalk: In April – June, 2018, the Mani Brothers wanted to use
the Hertz lot on the East side of PCH for their valet parking. ZORASIS is a
committee of the Council that was evaluating if private property ownership was
allowed for just parking lots. Zoning now prohibits that. ZORASIS members are
Skylar Peak, Rick Mullin and Jefferson Wagner. As part of ZORASIS, Wagner and
Peak were considering the issue. The Mani Brothers wanted the crosswalk across
PCH to connect their hotel with the Hertz lot. The cross-walk was part of a
settlement between the Manis and the Coastal Commission in which the Manis
would get the crosswalk.
Silverstein believes Caltrans may permit a cross-walk but nonetheless, the City
must still approve it.
Silverstein believes that the City of Malibu was required to issue a permit, but it
never did, and did not even try to do so. [He appears unaware of the information
other witnesses have provided: the Coastal Commission had agreed to the crosswalk
and Caltrans thus issued a permit, which superseded the City’s authority to issue a
permit as part of Malibu’s local Coastal Act plan].
Silverstein views the Manis as wealthy landowners who needed a solution to enable
building a pool in their parking area, and thus the cross-walk was precisely where
they needed it to provide safe passage to parking in the Hertz lot.
This happened when Feldman was the City Manager, and her contract was coming
up for an extension and raise. Villaraigosa allegedly contacted Wagner, Peak and
Mullin and raised the issue of Feldman’s extension.
Silverstein asks: “Why did the former Planning Director and Feldman believe it was
not their business to stop the crosswalk?” According to Silverstein, it was the law in
2018 that City staff were required to provide a permit, and Silverstein wants to
know why they didn’t require it. [Silverstein did not cite the law he was
referencing]
Silverstein heard Reva Feldman had a relationship with a “brother of Villaraigosa,”
and wants to know if a familial relationship facilitated the crosswalk. Silverstein
acknowledged he knows of no legal proscription to the City Manager having a
personal relationship with a relative of Villaraigosa, or a relative of his.
Silverstein believes Malibu should know if people in the Planning Department in
2018 knew the crosswalk required City approval, and were discouraged from
intervening. Silverstein acknowledged that he has no evidence anyone in City
government was silenced.
5

Other: Silverstein says that private investigator Rob Joseph reached out to him on
Facebook Messenger. Joseph expressed his view that Malibu’s internal
investigation is a white-wash. Silverstein told him that’s incorrect. Joseph has
spoken with the FBI and a DA investigator. The female FBI agent said that if
others have information, they should call her. Silverstein will email her contact
information to us.
Silverstein stated that I and Newhouse were selected to do the internal
investigation because of EAJ’s relationship with attorney Mark Baute, but that I
won over Silverstein, so he agreed to our selection as special counsel. I explained
that it was Baute, a friend from whom I sublease office space, who brought the
potential opportunity to my attention, and that I followed-up by submitting an
application. He did not explain how my relationship with Baute caused our
selection by the Council, but expressed confidence in his view.
Silverstein will follow-up by emailing additional materials/information to us.
[Done].
Second Interview. On July 19, 2021, we interviewed Silverstein in person at City
Hall. The interview commenced after recitation of the same standard admonitions,
and confirmation that Silverstein is being interviewed as an individual, rather than
in his capacity of co-supervisor of our investigation.
Newhouse informed Silverstein that we had followed-up on his prior leads [see
attached exhibit].
Newhouse advised that we were told that former Malibu Inspector
for poor performance, not corruption.

was fired

Silverstein says that a female FBI agent (Allston) called him in 2/21 and they spoke
for > an hour. She had Wagner’s Affidavit. She wanted to know if he knew Wagner
and Feldman, and what he knew about Feldman and corruption. She asked no
questions about Antonio Villlaraigosa, the Mani Brothers or any bribe or attempted
bribe. She asked him to give any other witnesses her contact information.
Silverstein gave her number to some people. Two residents she spoke with – Peggy
or Sam Katz, and maybe John Mazza. The Katzes suspected a Code Inspector
payoff, but don’t necessarily have evidence of it. Mazza spoke with the FBI along
with investigator Joseph.
Regarding the Wagner Affidavit’s allegation of an attempted bribe: Silverstein said
that he assessed the credibility of the claim. He knows Wagner to be honest and
noted that Wagner provided very specific details. What troubles Silverstein the
most is that he gave the information to the City’s lawyer, who did nothing about it
after receiving the information.
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We asked Silverstein how a contractor would have hoped to have any success in
offering a bribe given the sealed bidding process? He responded by asking what
difference this makes “since there are dumb criminals.”
Pamela Ulich and Jefferson Wagner are two people who Silverstein thinks
(although he is unsure) were on a sub-committee regarding renovations, and who
worked with a contractor. There were subcontractors hired by the general
contractor selected by the City. This tells Silverstein there is flexibility in the
contracting process. [Note: Wagner has not claimed that he had any greater
influence than other Council members regarding the selection of a contractor or
sub-contractor; he did not tell Counsel that he was on any sub-committee regarding
the renovation of City Hall].
The City Council had to be told about a sub-contractor being swapped out, but first
it had to be run through Ulich and Wagner . . . if they were on the committee. [It
appears that Silverstein trying to understand/explain how bribing a single Council
member could influence selection of a contractor given the sealed bidding process
regarding the general contractor]
Silverstein says he knows nothing about how the sealed bidding process works and
therefore can’t explain how the contractor would have hoped to advance his position
by bribing Wagner alone, but “maybe he’s a dumb crook.”
We should get the time records for Jenkins & Hogan and see if Christi billed time
for a visit to Zuma Jay’s surf shop.
[Note: Hogin told us that she has once been to Zuma Jay’s but was never told of any
attempted bribe by Wagner, at his store or elsewhere. EAJ followed up on
Silverstein’s suggestion regarding timesheets, and Hogin stated that she would not
have any time record of the visit because it did not occur, and if she had stopped by
Zuma Jay’s, it would have been Northbound en route to City Hall, and simply
telling Wagner to report the matter to the DA – which she would have done if he
had told her his story – is probably not something she would have billed for].
Silverstein is going to email us information that he found in the City’s legal billing
regarding references to a bribe. [Done]
Mani Brothers Crosswalk: Caltrans did not obtain permission from Malibu. The
Coastal Commission did not have authority to issue the Coastal Development
Permit. When questioned about this, Silverstein said he had not seen the
paperwork. Silverstein does not know if the Coastal Commission issued a Coastal
Development Permit (“CDP”). Silverstein believes it would have been wrong for the
Coastal Commission to issue a CDP for the crosswalk. They did it as a settlement
with the Manis. Trevor Rusin and Rob DuBoux said Malibu needed to issue the
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CDP. It was required, and could not be issued by the Coastal Commission,
according to Silverstein. Therefore, the crosswalk should not have been installed.
[Note: the recorded Consent Agreement between the Coastal Commission and Mani
Brothers, which counsel obtained subsequent to interviewing Silverstein,
contradicts Silverstein’s understanding]
Silverstein recommends we subpoena Malibu employee bank records to see if the
targets (unclear who he is referring to) spent inordinately. EAJ explained that we
presently do not have sufficient grounds to request a subpoena for personal files
such as bank records.
Evidence of Corruption: Paul Majors can tell us about the couple being coerced into
selling their property. He knows the who/how/when details. [GBN followed up on
this suggestion.]
Wagner knows about a City Staff member receiving an incentive to expedite an
inspection. He also knows about an employee who was quickly terminated in the
wake of rumors of her being caught soliciting an incentive. [Note: Wagner told us
neither of these things in response to our many questions about personal knowledge
of evidence of corruptoin].
Wagner told Silverstein that while Wagner was Mayor (end of 2018 or Jan/Feb,
2019), then-City Manager Feldman told him someone was fired for a financial
impropriety. The auditors should have been told about this, according to Silverstein.
[Note: Wagner did not tell us about this].
Silverstein will forward to us emails he sent Feldman asking her about Wagner’s
claim. Feldman did not tell him who the person was.
Silverstein stated that [now-terminated] Inspector
permit to Brandon Hallett.

issued an improper

According to his personnel file, FNU Sheldon was terminated mid-2020, and it
morphed into retirement from the Inspections department 9/15/20. A BBK lawyer
worked on Sheldon’s retirement/termination. Silverstein can’t tell from the time
sheets whether this related to incompetence or corruption.
We should interview Janet Katz, according to Silverman. [Katz did not respond to
EAJ or GBN subsequent emails seeking an interview]
Silverstein says that the City has a very aggressive document destruction policy for
almost all documents.

Update: On July 19, 2021, Silverstein emailed us that he located a reference to
"Attempted Bribery" in the City’s legal invoices, and was mistaken about the date
he previously identified. The date was July 30, 2020, not March 5, 2020. The
entries are as follows:
"CONFER WITH STAFF REGARDING ATTEMPTED BRIBE; RELATED
RESEARCH" (Trevor Rusin) and "(MURILLO) T/CONF W/ATTY RUSIN RE
STRATEGY" ) Denise Grimes).
[Note: this appears to be the matter many witnesses have told us about in which an
unwitting City employee received an envelope with cash while working in the field,
and promptly reported it to his supervisor, after which law enforcement was
alerted.]
Silverstein also said that he forgot to discuss with us a matter he was told about
where a former Council member allegedly had unaccounted-for bank deposits. John
Mazza told this to Silverstein and can provide the details. [Note: this appears to be
claims of Skyler Peak’s former spouse during their divorce proceedings]
Conclusion: We invited Silverstein to contact us again if he has further information
or thoughts to share, and thanked him for his time.
Contact Information:

9

INFORMATION RE: MALIBU INN CROSSWALK
From:
To:

Cc:
Subject:
Date:

Bruce Silverstein
George B. Newhouse, J r.
Evan A. Jenness
Re: Wagner Allegations Investigation
Friday, July 30, 202112: 10:59 PM

Eva n & George:
If you have the t ime and inclinat ion, and believe it wi ll be helpful to your investigat ion, you
may want t o review the recordi ng of t he City Council meeting at w hich t he Ma libu Beach Inn
crosswa lk was discussed, wh ich can be viewed at https://www.youtube .com/watch?
v=RDyGz3oyFgg&list=PLY-gd-9G iZWWo4jdBOOW3u1SxXgCJ il7m&t=6096s. The prese ntat ion
by Lester Tobias is particu larly inst ructive, as are t he comments of Skylar Peak and some
others.
As best I can te ll, the cross wal k was NOT constructed pursua nt t o a CDP that perm itted the
cross wa lk. Appare nt ly, CalTra ns did issue an "Encroachme nt Pe rmit " -- wh ich is a necessary,
but not a sufficient, requ irement to perform const ruction on PCH in Mal ibu . The ot he r
necessary requ irement is a CDP -- wh ich was grant ed for t he "sta irway" t o t he beach, but
w hich does not appear to have been issued for t he crosswa lk. The re also was a Consent
Agreeme nt t hat accept ed the const ruction of t he crosswa lk as an acceptable resolution of an
enforcement action .
Alt hough a CDP was requ ired from t he Cit y t o pe rmit t he construct ion of the crosswal k, t he
City w ro ngf ully allowed the crosswa lk t o be const ructed w it hout a CDP. The question is
"WHY?" Was it oversight (neglige nt or reckless) or was it intent iona l? If int entional, w hy was
that the case?
Sepa rately, d id someone provide you the name of t he w itness who has information about
unaccou nted for cash deposits in a former Cou nci lmembers' bank account?
Stay Saf e & Stay Wel l,
Bruce

Malibu City Council Meeting
June 25, 2018
www.youtube.com

From: George B. Newhouse, Jr. <george@richardscarrington.com>
Sent: Monday, July 19, 2021 9:53 PM
To: Bruce Silverstein
Cc: Evan A. Jenness <evan@jennesslaw.com>
Subject: Re: Wagner Allegations Investigation

Thanks, Bruce. It was good meeting with you today, and we appreciate the assistance and
support provided. Clearly the reference by Ruskin was to the bribe attempt to the staff
member who duly reported it. John may not have described the other matter to me so if you
want to update us, lets schedule a quick conference call tomorrow.
Best regards,
George Newhouse
213.709.6387 (cell phone)
Sent from my iPad
______________________________
George B. Newhouse, Jr.
RICHARDS CARRINGTON, LLC
545 S. Figueroa Street, Seventh Floor
Los Angeles, California 90012
P. 213-348-9016
www.richardscarrington.com

Confidentiality Notice and Disclaimer: The information contained in this email may contain privileged and/or confidential information
intended only for the use of the individual or entity named above. If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying, or other use of this email is strictly proh bited. If you have received it in error, please immediately
inform the sender and delete this message. Although this email and any attachments are believed to be free of any virus or other defect
that might adversely affect the recipient computer system, it is the responsibility of the recipient to ensure it is virus free and no
respons bility is accepted by Richards Carrington LLC for any loss or damage arising in any way from its use.

On Jul 19, 2021, at 7:27 PM, Bruce Silverstein
wrote:

Evan & George:
It was good to meet you in person today.
I found the reference to "Attempted Bribery" in the legal invoices, and I was
mistaken about the date in my prior email.
The date is July 30, 2020. I ha e no idea why I had written down March 5, 2020.
The entries are as follows:
"CONFER WITH STAFF REGARDING ATTEMPTED BRIBE; RELATED RESEARCH"
(Trevor Rusin) and "(MURILLO) T/CONF W/ATTY RUSIN RE STRATEGY" )Denise
Grimes).
Perhaps this is the matter you described to me where the employee was handed
an envelope with cash and reported it to the city.  
Also, I remembered after I went home that I neglected to discuss the matter I was
told about where a former Councilmember allegedly had unaccountable bank
deposits. I am assuming that John Mazza told you about this because he is the
person who told me about it. If John did not tell you, let me know and I will get
you the details.
Stay Safe & Stay Well,
Bruce

INFO REGARDING FORMER INSPECTOR
& MALIBU
INSPECTOR WHO INADVERTENTLY RECEIVED CASH FROM RESIDENT
From:

Bruce Silverstein

To:

Evan A. Jenness: George 6. Newhouse, Jr.

Subject:

Re: Privileged & C.onfidential

Date:

Saturday, July 17, 2021 2:26:11 PM

In addit ion to t he informat ion in my prior ema il, I found t he following:

1. On March 5, 2019, there is an entry by Trevor Rusin described as "PHONE CALL WITH MS.
PATEL REGARDING CRIMINAL THREATS INVOLVING COUNCILMEMBER WAGNER." I have no
idea what this is about and/or who is "Ms. Pat el." This t ime entry occurs the day after t he
reference to an "att empt ed bribe" and it also corresponds t o the time that Jefferson Wagner
spoke with the FBI. Perhaps, this is a reference to Jefferson Wagner's allegation of having
been offered a bribe to facilitate t he ret ent ion of a contractor and/or subcontract or.
2. Between Ja nuary 17, 2019 and March 30, 2020, t he re are multiple t ime entries
respecting some disput e involvi ng forme r Councilmembe r Joa n House, w hich resulted in
a settleme nt. This may be somet hing entirely innocent, but I have seen no ref ere nce to
this in any public records and it may be wort h understanding.

From: Bruce Silverstein - - - - - - - Se nt: Saturday, July 17, 2021 12:21 PM
To: Evan A. Jenness <evan@jennesslaw.com>; George B. Newhouse, Jr.
<george@richa rdsca rri ngton.com>
Subject: Re: Privileged & Confidential
Eva n and George:
In anticipation of my "interview" on Monday af ternoon, I am provid ing you w ith some
information I recently learned from a review of invoices to t he City from BBK from 2019 and
2020. As with our prior zoom call, I am communicat ing with you in my capacit y as a "wit ness"
in you r investigation, and not as a member of t he City Council Ad Hoc Committee that serves
as the "Client Representative" for your engageme nt by t he City.
As discussed more f ully below, t he legal invoices from 2019 and 2020 reflect mu lt iple matters
of potent ia l int erest, includ ing {i) substantiat ion of Jefferso n Wagne r's allegations of
employees who were quietly te rminated for impropriet ies t hat were concealed from t he
publ ic and from t he City's audit ors {who Ms. Feldman was responsible t o inform of such
matters), {ii) refe rence to an "attempt ed bribe," and {iii) lega l analysis pert aini ng to "secret ly
record ing meeting w it h city staff. "

SILVERSTEIN INTERVIEW, EXHIBIT

Notably, the allegations about an employee who was quietly terminated for improprieties was
one of the subjects of emails I sent to Ms. Feldman, which Ms. Feldman's lawyer claimed to
evidence my alleged "harassment" of Ms. Feldman, but which actually demonstrates Ms.
Feldman's willful and disingenuous disregard of my legitimate inquiries as a City
Councilmember -- especially since I had been informed by the City's auditors that Ms. Feldman
had an obligation to report to the auditors the termination of an employee for the type of
impropriety alleged by Jefferson Wagner and that no such report had been made. The email
chain is as follows:
1.
From: Bruce Silverstein
Sent: Thursday, March 11, 2021 3:16 PM
To: Reva Feldman
; Steve Uhring
Cc: John Cotti
Subject: Wagner Affidavit Allegations

Reva:
As you know, Jefferson Wagner's affidavit (the "Wagner Affidavit") alleges that he has
been told of at least one member of the City Staff who was caught receiving an
incentive to expedite a property inspection and was discharged quietly without the
incident being publicly reported, and that he knows of another employee who
suddenly resigned in the wake of talk of her having been caught soliciting or receiving
an incentive. This allegation appears in paragraph 28 of the Wagner Affidavit.
I asked Jefferson who told him about the member of the City Staff he alleges to have
been discharged, and he told me that you told him that had occurred when he was
serving as the Mayor. Did that occur? If so, please let me know the name of the
employee whose discharge you reported to Jefferson.
Also, if you know anything about the other employee referenced in the Wagner
Affidavit, please let me know what that is. I have no personal knowledge about this
matter, but multiple people have told me that the employee in question is married to
another member of the City Staff.
The pleasure of your prompt reply would be appreciated.
Stay Safe & Stay Well,
Bruce

3.
From: Reva Feldman
Sent: Monday, March 15, 2021 11:42 AM
To: Bruce Silverstein
; Steve Uhring
Cc: John Cotti
Subject: RE: Wagner Affidavit Allegations

Bruce,
In response to your request for records, I cannot comment on confidential personnel
matters nor turnover to you documents that pertain to confidential personnel
matters. Former Councilmember Wagner’s various claims and statements are under
investigation and I will not comment on those at this time.
Thank you,
Reva

Reva Feldman | City Manager
City of Malibu

2.
From: Bruce Silverstein
Sent: Monday, March 15, 2021 2:14 PM
To: Reva Feldman
; Steve Uhring
Cc: John Cotti
Subject: Re: Wagner Affidavit Allegations

Reva:
I did not request any records in my email -- but I am now exploring what rights, if any,
I have as a City Councilmember to review personnel records that are relevant to my
actions and decisions as a City Councilmember.
In any event, I noted in my email that Jefferson Wagner told me that you are the
person who told him about the City employee discussed in Jefferson's Affidavit.
Plainly, you can confirm or deny Jefferson's statement without violating any
confidences. If you did tell Jefferson what he says you told him, then you already
have told a City Councilmember the information. And, if you did not so inform
Jefferson, it does not violate any confidences for you to deny having done so.
Can you please confirm or deny whatever it is you told (or did not tell) Jefferson
about the employee(s) about which Jefferson refers in his Affidavit.

Stay Safe & Stay Well,
Bruce
4.
From: Bruce Silverstein
Sent: Sunday, April 11, 2021 1:22 PM
To: Reva Feldman
; Steve Uhring
Cc: John Cotti
Subject: Re: Wagner Affidavit Allegations

I am still waiting for a response to the below email from March 15.
5.
From: Bruce Silverstein
Sent: Tuesday, April 20, 2021 9:58 AM
To: Reva Feldman
Cc: John Cotti
; Steve Uhring

Reva:
I am still waiting for a response to my email below of March 15, which I repeated on
April 11.
Please confirm or deny whatever it is you told (or did not tell) Jefferson about the
employee(s) about which Jefferson refers in his Affidavit (as explained more fully
below).
Interestingly, a resident recently reached out to me about "many irregularities"
involving a man named
, who the resident says was an "inspector" who
was "fired" a few years ago. What, if anything, do you know about
?
Stay Safe & Stay Well,
Bruce
I never received a response to my email of April 20, 2021 -- another example of Ms. Feldman's
shortcomings.  
Also, the email from a resident referenced in my email of Aril 20, 2021 is as follows:

From: Brandon Howlett
Sent: Tuesday, April 7, 2021 12:56 PM
To: Bruce Silverstein

Hi Mister Sliverstein,
on Howlett. I am buil
e in Malibu. The address is
,. Our inspector was
. He has since been fired. I'
f the work you do at
uncil has overlap with our building
inspector or our building process in 2018 and 2019. We had many irregularities and I'm
trying to figure out exactly what happened. FYI we are still not finished with our house.
Any help would be appreciated.

All the Best

Brandon Howlett
--

Brandon Howlett
  

As noted above,
termination is referenced in the legal invoices recently produced
for my review. Indeed, the legal invoices reflect that the city went so far as to hire
a consultant/expert/investigator to perform what was variously described as (i) an
"investigation," (ii) a "building inspector file review," (iii) a "personnel investigation," (iv) an
"employee reference check," and (v) an "inspection audit." Of further significance, there is no
record of the City Council having been consulted about the matter or having approved the
agreement to retain the consultant/expert/investigator, and I have been unable to find any
evidence of the City's payment for the services of the consultant/expert/investigator in the
"Warrants" that are required to be submitted to City Council for approval of all payments
made by the City and/or in the City's audited financial statements. Nor have I seen any workproduct from the consultant/expert/investigator.
The specific references to the
matter (and one or two other potentially related matters
also discussed in the Wagner Affidavit) in the legal invoices are as follows:
10/8/19 1.4

“REVIEW OF BACKGROUND INFORMATION RE PERSONNEL INVESTIGATION;
T/CONFS W/MS. FELDMAN AND SOGHOR RE SAME; REVIEW OF CITY
POLICIES RE DISCIPLINE AND ADMINISTRATIVE LEAVE; PREPARE DRAFT
CORRESPONDENCE TO EMPLOYEE RE ADMINISTRATIVE LEAVE” (Cynthia
Germano)

10/9/19

.8

“COMPLETE PROPOSAL LETTER RE ADMINISTRATIVE LEAVE; REVIEW
DOCUMENTATION RE SEPARATED EMPLOYEE REFERENCE CHECK; T/CPNF
W/MS SOGHOR RE SAME AND EMPLOYEE INVESTIGATION” (Cynthia
Germano)

10/10/19 .3      “CONF W/MS. SOGHOR RE EMPLYEE INVESTIGATION ISSUES” (Cynthia
Germano)
11/12/19 .3      “T/CONF W/MS. SOGHOR RE VARIOUS PERSONNEL ISSUES” (Cynthia
Germano)
11/15/19 .7      “REVIEW PERSONNEL FILE AND E-MAIL TO MS. SOGHOR RE SAME” (Cynthia
Germano)
12/20/19 .5      “T/CONF W/MS SOGHOR; PREPARE NOTICE OF ADMINISTRATIVE LEAVE”
(Cynthia Germano)
12/21/19 .6      “REVIEW EMPLYEE FILE; FINALIZE NOTICE OF ADMIN LEAVE; E/MAIL TO MS.
SOGHOR” (Cynthia Germano)
12/22/19 .2      “E/CONF W/MS SOGHOR RE EMPLOYEE DISCIPLINARY ISSUE” (Cynthia
Germano)
12/26/19 .5      “T/CONF W/MS. FELDMAN RE DISCIPLINARY ISSUE; REVIEW OF PERSONNEL
RULES RE TERMINATION PROCESS” (Cynthia Germano)
12/27/19 .8      “REVISE NOTICE OF INTENT TO TERMINATE AND E/CONF W/MS FELDMAN
RE SAME; T/CONF W/MS SOGHOR RE SAME” (Cynthia Germano)
12/30/19 .3      “T/CONF W/MS. SOGHOR RE EMPLOYEE PROPOSED TERMINATION”
(Cynthia Germano)
12/31/19 .3      “E/CONF W/MS. SOGHOR RE EMPLOYEE ON ADMIN LEAVE” (Cynthia
Germano)
1/6/20    1.1

"T/CONF W/ATTY SCHWARTZ RE
; T/CONF W/MAS SOGHOR RE
SAME; T/CONF W/MS. VANDERDUSSEN RE POTENTIAL BUILDING
INSPECTOR FILE REVIEW; T/CONF W/MR. HEINRICH RE SAME” (Cynthia
Germano)

RETIREMENT AND REVIEW
1/7/20   .9   “T/CONF W/ATTY SCHWARTZ RE
CORRESPONDENCE RE SAME; T/CONF AND E/CONFS W/MS. SOGHOR RE
SAME AND CONF W/INVESTIGATOR; EMAIL TO INVESTIGATOR” (Cynthia
Germano)
1/8/20     .8        “T/CONF W/CITY AND MR. HEINRICH RE INSPECTION AUDIT; EMAIL TO
ATTY RUSIN RE RETENTION OF EXPERT” (Cynthia Germano)
1/9/20    .5

“T/CONF W/MS SOCOR RE SCOPE OF INESTIGATION/AUDIT; PREPARE
DRAFT AGREEMENT WITH CONSULTANT RE INVESTIGATION/AUDIT AND
E/MAIL TO MS SOGHOR AND ATTY RUSIN RE SAME” (Cynthia Germano)

1/10/20   .8

“T/CONF W/MS SOGHOR RE SCOPE OF INVESTIGATION/AUDIT; PREPARE
DAFT AGREEMENT WITH CONSULTANT RE INVESTIGATION/AUDIT AND
E/MAIL TO MS. SOGHOR AND ATTY RUSIN RE SAME” (Cynthia Germano)

1//14/20 .3

“E/CONF W/MR HEINRICK RE CONSULTANT AGREEMENT” (Cynthia
Germano)

1/22/20   .9

“E/MAILS WITH ATTY RUSIN, MR. HENDRICH AND MS. SOGHOR RE VCA
AGREEENT, REVISE AND FINALIZE AGREEMENT AND FURTHER E/MAILS RE
SAME” (Cynthia Germano)

1/28/20   .7       “REVIEW REVISED AGREEMENT FROM MR. HEINDRICH/VCA AND EMAIL TO
SAME; MULTIPLE E/CONFS W/MR. HEINRICH RE FINALIZING AGREEMENT”
(Cynthia Germano)

1/29/20   .2       “E/MAILS TO MS. SOGHOR AND MR. HEINRICH RE FINAL AGREEMENT”
(Cynthia Germano)
NEED MISSING PAGE FROM INVOICE
2/25/20   .3       “T/CONF W/VCA RE STATUS OF INVESTIGATION; E/CONF W/MS FELDMAN
RE SAME” (Cynthia Germano)
2/28/20   .5       “REVIEW/RESEARCH/EMAIL TO MS. SOGHOR RE EMPLOYEE LEAVE
QUESTION RE EXEMPT STATUS (Cynthia Germano)
5/8/20   .5

“T/CNF W/MS. SOGHOR RE EMPLOYEE SEPARATION (Cynthia Germano)

5/13/20 .6        “REVIEW OF EMPLOYEE RESPONSE TO NOTICE OF INTENT TO TERMINATE
AND APPLICABLE PERSONNEL RULES; T/CON W/MS. SOGHOR RE NEXT
STEPS” (Cynthia Germano)
5/15/20 .5        “REVIEW SUPERVISOR COMMENTS RE NOTICE OF INTENT TO TERMINATE
AND E/MAIL TO MS. SOGHOR RE TALKING POINTS WITH
EMPLOYEE” (Cynthia Germano)
5/18/20 1.5

“E/MAIL TO MS. SOGHOR RE EMPLOYEE SEPARATION; PREPARE DRAFT
CORRESPONDENCE TO EMPLOYEE RE SAME; T/CONS W/MS. SOGHOR RE
SAMEAND VARIOUS RETURN TO WORK AT CITY HAPP ISSUES” (Cynthia
Germano)

5/19/20 .6        “E/CONFS W/MS. SOGHOR RE POTENTIAL EMPLOYEE SEPARATION; E/MAIL
TO MS. SOGHOR RE ISSUES RE CALCULATION OF LEAVE” (Cynthia
Germano)
5/22/20 .8        “COMPLETE DRAFT OF EMPLOYEE SEPARATION AGREEMENT AND E/CONF
W/MS SOGHOR RE SAME” (Cynthia Germano)
5/28/20

.3        “E/CONF W/MS. SOGHOR RE EMPLOYEE SEPARATION
AGREEMENT” (Cynthia Germano)

8/4/20   .5         “E/CONF W/MS. SOGHOR RE NOTICE OF INTENT TO TERMINATE AND
EMPLOYEE APPEAL RIGHTS; T/CONF W/ATTY HOGIN RE PROPOSED
LAYOFFS” (Cynthia Germano)
8/10/20   .2       “E/CONF W/MS. SOGHOR RE EMPLOYEE TERMINATION” (Cynthia
Germano)
8/12/20 .3       “REVIEW CORRESPONDENCE FROM TERMINATED EMPLOYEE ATTORNEY
AND E/CONF W/MS. SOGHOR AND MS FELDMAN RE SAME” (Cynthia
Germano)
8/12/20   .6       “E/CONF W/MS. SOGHOR RE EMPLOYEE TERMINATION APPEAL; T-CONF
W/COUNSEL FOR EMPLOYEE RE SAME” (Cynthia Germano)
8/14/20   .3       “E/CONFS W/MS. SOGHOR SHELDON” (Cynthia Germano)
8/20/20   .6      “REVIEW OF CORRESPONDENCE FROM COUNSEL FOR SHELDON AND
RESPONSE TO TERMINATION ISSUES; E/MAIL TO MS. SOGHOR RE SAME;
REVIEW OF APPEAL POLICY” (Cynthia Germano)
8/21/20 1.10  “E/CONFS W/MS. SOGHOR RE SHELDON REQUEST FOR DOCUMENTS; DRAFT
CORRESPONDENCE TO ATTY KOLODZIEJ RE CITY RESPONSE TP SEVERANCE
DEMAND, ETC.; E/CONF W/ATTY SAFIE RE POSSIBLE SEVERANCE PAYMENT
OPTION” (Cynthia Germano)
8/24/20   1.3 “T/CONF W/ATTY KOLODZIEJ RE SHELDON; CONFS W/MS. FELDMAN AND
MS. SOGHOR RE SAME; CONF W/ATTY SAFIE RE LEGAL ISSUES RE
PROPOSED SEVERANCE PLAN” (Cynthia Germano)
8/25/20   .6       “T/CONF W/MS. SOGHOR RE LAYOFF ISSUES; E/CONF W/ATTY SAFIE RE

SAME, T/CONF W/VCA RE BILLINGS” (Cynthia Germano)
8/27/20 1.3
8/30/20 1.4

“REVIEW AND ANALYSIS RE SEV[E]333333RANCE OFFER; T/CONF W/ATTY
WAHLIN RE SAME; T/CONF W/MS. SOGHOR AND ATTY GERMANO” (Isabel
Safie)
“DRAFT SHELDON SEPARATION AGREEMENT” (Cynthia Germano)

8/31/20   .9

“FINALIZE DRAFT SEPARATION AGREEMTN FOR SHELDON; E/CONFS
W/SOGHOR RE SAME” (Cynthia Germano)

9/1/20   .3

“FINALIZE SHELDON SEPARATION AGREEMENT AND E/MAIL ATTY
KOLODZIEG RE SAME” (Cynthia Germano)

MULTIPLE OTHER ENTRIES
9/10/20   .5

“E/CONFS W/ATTY KOLODZIEJ RE SHELDON SEPARATION AGREEMENT,
RESIGNATION AND COLLECTION OF PERSONAL BELONGINGS; E/CONF
W/MS. FELDMAN RE SAME” (Cynthia Germano)

I have not yet reviewed the legal invoices for 2016 through 2018, which have been collected
for me, and which are being held for my review at City Hall.
I am prepared to discuss these issues, and others, with you on Monday afternoon.
Relatedly, I understand from Jefferson Wagner, Candace Brown, Steve Uhring and John Mazza
that you have been given the names of all but one of the residents I have been told to have
first-hand knowledge of information that corroborates allegations in the Wagner Affidavit, and
that Steve Uhring is working to get clearance to identify the other resident. Accordingly, I
have told John Cotti that it is unnecessary to have a subpoena issued to me in advance of the
interview on Monday afternoon. It may, however, be necessary for you to have subpoenas to
be able to audit bank records of staff and Councilmembers who are identified by witnesses of
engaging in financial improprieties.
Stay Safe & Stay Well,
Bruce

From: Evan A. Jenness <evan@jennesslaw.com>
Sent: Sunday, July 11, 2021 10:16 AM
To: Bruce Silverstein
Cc: George B. Newhouse, Jr. <george@richardscarrington.com>
Subject: Re: Privileged & Confidential

Good Morning, and thanks for the additional info. John Cotti was scheduling the Council
interviews for us, and we have kept a few days open on our calendars. When we last spoke, I
believe John was targeting the 19th. But, we also don’t have a specific date and time yet.

We’ll do our best to accommodate your schedule.
Best,
-Evan
Evan A. Jenness, Esq.
777 S. Figueroa St., Ste. 3800
Los Angeles, CA 90017
Tel. (213) 630-5088
Fax (213) 683-1225
Cell (310) 880-2068

Email: evan@jennesslaw.com
Website: www.jennesslaw.com

This message is privileged & confidential and/or attorney work product, and is for the
exclusive use of the intended recipient.
On Jul 11, 2021, at 9:59 AM, Bruce Silverstein
wrote:

George & Evan:
I don't have my "interview" this coming week on my calendar. Did we ever
establish a day and time?
Relatedly, attached is a document that contains multiple articles published at or
about the same time as the alleged attempted bribe of Jefferson Wagner, which
reflect numerous corruption arrests (and convictions) in L.A., S.F., and Oakland.  I
suspect that the arrests in these large cities was just the tip of the iceberg,
Stay Safe & Stay Well,
Bruce

From: George B. Newhouse, Jr. <george@richardscarrington.com>
Sent: Friday, July 9, 2021 12:40 PM
To: Bruce Silverstein
Subject: RE: Privileged & Confidential

Thanks, Bruce.

______________________________
George B. Newhouse, Jr.
RICHARDS CARRINGTON, LLC
1444 Blake Street
Denver, Colorado 80202
P. 303-962-2690
www.richardscarrington.com

<richardscarrington_4472f23a-0ff0-4bfa-a0c4-16692dd50c73.jpg>
Confidentiality Notice and Disclaimer: The information contained in this email may contain privileged and/or confidential
information intended only for the use of the individual or entity named above. If you are not the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or other use of this email is strictly prohibited. If you
have received it in error, please immediately inform the sender and delete this message. Although this email and any
attachments are believed to be free of any virus or other defect that might adversely affect the recipient computer
system, it is the responsibility of the recipient to ensure it is virus free and no respons bility is accepted by Richards
Carrington LLC for any loss or damage arising in any way from its use.

From: Bruce Silverstein
Sent: Friday, July 9, 2021 12:32 PM
To: George B. Newhouse, Jr. <george@richardscarrington.com>; Evan Jenness
<evan@jennesslaw.com>
Cc: John Cotti
Subject: Re: Privileged & Confidential

I found the name and contact information for the F.B.I. agent:
Special Agent Lauraine Alston –
(switchboard number). Ms. Alston
called me (out of the blue). I did not reach out to her.

Also, Jefferson told me that he was interviewed by Arthur Choi from the D.A.'s
Office.  
(cell). I reached
out to Mr. Choi, but he said that he could not confirm that he was engaged in any
investigation and did not request any information.

From: George B. Newhouse, Jr. <george@richardscarrington.com>
Sent: Thursday, July 8, 2021 4:01 PM
To: Evan Jenness <evan@jennesslaw.com>; Bruce Silverstein
Cc: John Cotti
Subject: RE: Privileged & Confidential

MEMORANDUM
GB NEWHOUSE LAW CORP.
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: June 1, 2021

FROM: George B. Newhouse, Jr.
RE: Interview of Gary A. Smith, Esq., Jefferson Wagner’s Attorney 1
On June 1, 2021, G.B. Newhouse interviewed by telephone, Jefferson (“Jay”)
Wagner’s former attorney, Gary A. Smith (“Smith”),
.
The following memorandum is a summary of the conversation between me and
Smith. It is not a complete recitation, transcript or exact record of the interview.
Smith confirmed that he was Wagner’s attorney, and had been engaged by Wagner
in 2018 following a raid by the District Attorney’s Office on Wagner’s residence in
Malibu.
Basic points of interview are below.
a.
Smith interacted with the DA’s office following the search. The client
(Wagner) provided him with a one-page search warrant (same cover sheet that we
have; it says “Service Copy” on it). Was it sealed? It was not sealed and neither
box was checked indicating that the DA sought to seal it on account of a Hobbs
issue. Based on that, he concluded that the warrant (or supporting affidavit) was
not sealed. (It turned out to be sealed by the District Attorney’s office later.)

1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

b.
I told Smith that Wagner said that his reaction, after viewing the
warrant, was to ask the question: “Who did you piss off?” He replied by saying that
it would be typical of him to say something like that.
c.
In connection with his representation, Smith dealt with a DA
investigator named “Robinson” [DA Senior Investigator, Sgt. Michael Robinson]. He
does not recall whether he asked for a copy of the affidavit in support of the
warrant. He said that not asking would not be unusual for him: “I tread lightly
with these guys at the early stages.”
d.
At some point, he did speak with the head deputy in the Public
Integrity Section of the District Attorney’s Office, DDA Alan Yochelson, and in fact
spoke with him on a couple of occasions, including when the DA called to advise
that the DA was closing the investigation. This transpired in their final call on
2/3/20. In that call, Yochelson advised that there would be “no prosecution” - that
the DA would not file criminal charges against Wagner. The two men did not have
an extensive discussion about the merits of the investigation. Robinson thereafter
contacted him to coordinate the return of the seized property. DDA Yochelson said:
“I am closing the investigation and there will not be any prosecution.”
e.
When asked if he knew CeCe Woods, Smith replied: “I know CeCe –
she is an activist and an agitator.”
f.
We discussed what he knew about the potential violation on which the
warrant was based. He said it was Wagner’s “house location,” which he stated was
400 feet out of the City of Malibu -- the property was in the unincorporated area of
Los Angeles County. Smith said that the DA did not have to do a search in order to
establish that fact.
g.
Smith told Michael Robinson that, in his view, the DA’s actions were
politically motivated. It is not clear how, if at all, Robinson reacted to that
statement.
h.
Smith said that there is also a possibility that the DA was also
investigating illegal business activity at the residence, but he had few details in
that regard.
End of Interview

2

MEMORANDUM
GB NEWHOUSE LAW CORP.
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: July 13, 2021

FROM: George B. Newhouse, Jr.
RE: Interview of Malibu Assistant City Manager Lisa Soghor1
On July 13, 2021, from approximately 3:30 to 5:00 p.m., George Newhouse
interviewed Malibu Assistant City Manager Lisa Soghor at her office at City Hall.
The following memorandum is a summary of the conversation between me and the
witness. It is not a complete recitation, transcript or exact record of the interview.
The memorandum contains and reflects the thoughts, impressions and legal
analysis of counsel, and it therefore protected by the attorney work product
doctrine.
The standard Upjohn Admonitions were given: it was explained that Ms. Jenness
and I are performing an internal investigation on behalf of the City Council
(“Council”). I also explained to Ms. Soghor that if there were facts that she wished
to keep confidential (even from the City Council or the City) that we could allow her
to speak anonymously. The following memorandum is a summary of the
conversation I had with the witness. It is not a complete recitation, transcript, or
exact record of the interview.
Soghor is articulate and extremely well-educated. She gives every impression of
being a dedicated municipal employee and an asset to the City. She did her
undergraduate work at Princeton University where she took her degree in 1986.
She then attended graduate school at UPenn, taking a master’s degree in
Landscape from the Graduate School of Design.
1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

Soghor has worked for the City of Malibu for five years, all five as the Assistant
City Manager. She was hired by Reva Feldman, with whom Soghor had previously
worked at the Mountain Recreation Conservation Authority (“MRCA”). The MRCA
is a Joint Powers Authority, a public state agency whose mission is the
management, acquisition, preservation, and protection of open space, wildlife
habitat, and urban, mountain, and river areas principally in the Santa Monica
Mountains.
Soghor was a deputy executive officer at the MCRA for a number of years, where
she managed all aspects of the agency, including construction, maintenance and
operations, etc. She worked closely there with Reva Feldman.
Soghor stated that she likes and respects Ms. Feldman, and that Reva was an
effective and dedicated City Manager: “She and I have known each for years. Reva
was a tremendous City Manager.”
Soghor’s duties and responsibilities as Assistant City Manager are to serve as the
second-in-command after the City Manager. When Feldman was here, she basically
told the department heads they were interchangeable. Soghor and Feldman worked
“closely together as a team.” Soghor explained, “we know how the other person
thinks and reacts in a given situation.” In particular, Soghor is in charge of the
finance department and is responsible for the finance budget. She also oversees
Payroll and HR which reports to her.
Asked specifically about Reva Feldman’s performance as a City Manager, Soghor
was effusive in her praise. “Reva was a dream boss. It was very clear what her
expectations were, and she was a strong leader, but at the same time, Reva was
willing to collaborate and to listen to others.” Feldman had very high standards of
performance. She asked a lot of her staff and expected a lot in return. But at the
same time, Feldman was honest and rule-abiding. According to Soghor, she always
felt “so comfortable with everything we do in the City.”
Feldman’s administration, according to Soghor had the highest ethics (and
performance). Soghor never heard any reports of corruption, not from the ranks
below, and certainly not from the City Manager.
Although a strong, and at times as noted, a demanding leader, Feldman was both
“warm and caring in terms of employees.” She provided the necessary support.
After Feldman announced her departure from Malibu, a Zoom call was set up
(which the undersigned watched). A significant number of staff were involved and
spoke out in a unified salute to their departing leader. “These were genuine
feelings.” Soghor said that morale in City Hall has suffered since Feldman’s
2

departure. Other people are leaving now because Reva has left. Soghor expressed
her feeling about the situation. “It’s a darn shame.”
Soghor was aware of Feldman’s former relationship with Antonio Villaraigosa, by
way of her close past relationship with Villaraigosa’s brother, Rob Delgado. They
have been “broken up for years,” however, well before 2018. Asked whether she
believed that Villaraigosa might have made a phone call to support Feldman’s
contract extension, Soghor scoffed. She stated that Villaraigosa was “never the
type to be doing anything that was not in his own interest . . .” Villaraigosa would
not have called in 2018 to help Feldman in any event. No chance of that. Soghor
pointed out that there was no reason to, and it as noted, was not in his nature. Per
Soghor’s observations, Villaraigosa and Ms. Feldman have been out of touch for
more than several years.
Asked about Christi Hogin, the former City Attorney, Soghor was again very
positive. She described the City Attorney as smart and respected by Staff. Soghor
has “total respect for her.” She praised the City Attorney for her integrity. “Its
high.” Hogin had the highest ethics. If informed about a bribe offer or attempt,
Soghor expressed a high degree of confident that she would have reported it to the
appropriate authorities, assuming of course that it had it been reported to her.
Asked about her knowledge of improper inducements, corrupt payments or the like
in City Hall or affecting City Staff, Soghor again said: “No.” She is not aware and
has not heard of any improper inducements, favors or bribes being offered. Not
even having a meal comped at a restaurant.
We discussed the Planning Department which would be involved in a review of the
contract files and again Soghor said she had no knowledge of anything improper.
That is not to say the City administration is perfect. There is a need for an
expansion of City staff - “we need more code enforcement,” for example. Soghor said
that the City just added a manager position and that is reflected in the latest
budget, which added a third code enforcement person. But again, she has no
knowledge about corruption in City Hall.
When told that some criticize the City administration for being overly bloated with
employees, Soghor said that is simply not the case. She explained, “We are trying
to hire the people that we need to serve the community more effectively.”
Trevor Rusin is an assistant City Attorney. She is aware that Mazza has
contended that some building inspectors were “getting something” they should not
have been at a project. She does not believe it.
3

Feldman did mention about Jefferson’s inappropriate comments to Feldman after
Jefferson went off the Board, but she did not witness same. Jefferson reportedly
said something to the effect that since he was “off the council he could kiss her,” as
Soghor recalled Ms. Feldman relating to her.
If someone asked for a waiver of otherwise applicable City fees, Feldman said that
“our policy” is if anyone in City government wanted to waive fees for an event, that
request would have to go to the City Council. City Staff would not approve such a
request.
This was the same for film permits — YSL wanted to do an event at Paradise Cove.
There are claims that YSL got a film permit to do what they wanted to do at
Paradise Cove, and that Feldman made it happen after the Coastal Commission
said “no.” I asked whether she heard rumors that Feldman went to Paris
thereafter, and was hosted by YSL? Yes, she heard those rumors but is skeptical
as to the veracity. They did an event there . . . pursuant to a film permit . . . Was
cheating involved? She does not think so. This happened in 2019.
Soghor has heard of one inspector who was fired. His name is
,a
Building Inspector. He was allowed to retire. She knows no further details.
Also,
, an inspector, was let go. They both ended in separations.
An investigative firm looked at this and said nothing was there.
Closing thoughts are that this is an unfortunate tactic to accomplish the goal of
getting rid of Feldman. It has hurt morale in City Hall, very significantly, and
strained the atmosphere at City Hall. “A real shame,” Soghor commented as the
interview concluded.
Conclusion: Soghor was thanked for her time and invited to contact me if she has
further information or thoughts.
Contact Information:
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: August 24, 2021

Evan A. Jenness

RE: Interview of Malibu Resident Mari Stanley1

Today, following a prior exchange of messages, I telephonically interviewed Malibu
Resident Mari Stanley (
). Stanley apologized for not returning my
8/18/2021 call earlier, but her husband has been sick.
I described my role and provided routine admonishments, including explaining that
while I will hold her statements in confidence, and our findings, including this
interview, will be reported to the City Council, and I do not control what it does
with the information. I also explained that we are authorized to accept information
in confidence and report it only anonymously, if she quests this in advance. Stanley
expressed concern about retaliation by “them” (the “City of Malibu”). But, she did
not want her comments to be anonymous EXCEPT for the highlighted information
at the end of this memorandum.
Stanley is a 25-year-resident of Malibu, and former GTE executive.
Regarding the YSL fashion show matter – it happened close to her home. People
fear retaliation especially in the adjacent mobile home park, if they report things to
the City.
EAJ: From whom do they fear retaliation? They are abused by private
management of the park, and the City turns a blind eye to the management . . . raw
sewage once was running down the roadway and they turned a blind eye. A
reporter living there in the park put the whole thing on a Malibu blog including
This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

1

photos. People asked why the City was doing nothing?! Everyone is afraid of being
targeted for enforcement and not getting permitted when they need permits from
the City. They don’t want to be labeled by the City as “unliked.”
EAJ: From whom in the City government are they afraid? Stanley commented on
“the City,” but identified nobody in particular.
Stanley stated, “they don’t like me because I [don’t?] support Pepperdine. I’ve stood
up in City Council and invited people to programs there and been falsely told it’s
not possible ‘because it’s a closed campus’.” EAJ: Who’s told you this? Sharon
Barofsky City Council member told Mari that Pepperdine was closed – this was
about 15 years ago.
Stanley continued: They dislike me for promoting troop support programs, and for
my current support for wave flags programs.
EAJ: Who is Stanley referring to when she says “they” dislike her? Stanley’s
response was not entirely clear, but she identified Feldman, stating: “Reva
Feldman has stated to the program owner – she’s tried to thwart the program –
there’s ‘pay to play’ at work here. Reva stated to him, as he related it to me.”
EAJ: What kind of “pay to play?” Stanley provided unclear/vague response that
included no specific facts or coherent explanation of any acts amounting to pay-toplay.
Stanley continued: I submitted a code enforcement complaint re: YSL on the
Thursday before the event, about the damages being done in beach area on the
sand, and also about the full construction/platforms/fire pits being installed. The
City Code Enforcement department failed to respond. The same experience was
had by others. They [EAJ: Who? Stanley: The City] could have done something and
they failed to do it. I left messages and they didn’t return my call, as is their
practice.
There was construction material floating into the water – a federal problem and
state protected area. It is a protected Grunion area and I also contacted Fish &
Game and they ignored me also.
The City later said there was a “filming permit.” This would not have been allowed
if they had known what they were doing. The City “shoveled it to Permitting,” in
Stanley’s view.
EAJ: Who did you
contact in Code Enforcement? Stanley: The City Hotline.
Doug Clevinger, I think it was him, but I’m unsure.
They had a fire on the beach!
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EAJ: Does Stanley have information that anyone was paid/threatened/mutual
exchange of personal benefits/coerced, and as a result the event was allowed to go
forward? Or her complaints were ignored? Stanley responded: Code enforcement
was obviously not acting on the reports – the complaints were made to the City. I
think it was Reva Feldman who did this because she was powerful. Or Bonnie Blue
because she was right below Reva. Someone in management must have told Code
Enforcement not to follow up on the complaints they received.
Stanley estimates she called the City Hotline 3-4 times – emailed and called the
City. She was talking with friends and many were having the same experience. A
Planning Commissioner had the same experience! [I asked her to have him call me;
it’s unclear to whom she was referring, but it appears to be a Confidential Source
interviewed by George Newhouse and reported as a CS].
[Stanley subsequently provided several emails she sent to the City, which are
attached]
Reva Feldman also did not report the environmental damage to the Coastal
Commission after the event – Malibu had a local coastal plan and an obligation to
do it but didn’t.
In Stanley’s opinion, Feldman “stood down to allow the YSL event to go along.”
Does she have knowledge of any payments/kick-backs/bribes/threats? Stanley said
that she is assuming there was [corruption] based on the “history of the City.”
EAJ: Why does she believe this? Stanley responded: Reva Feldman went to Paris
and had a lovely vacation before the YSL show. Both she and Bonnie Blue had
Rolex watches. She changed after that – her clothing, the way she kept herself up –
she glammed up after the Paris trip.
EAJ: Aware of any evidence this had anything to do with YSL? Stanley: [No, just
inferring/speculating]
When the event occurred, a massive number of people were bussed in; there was
filming; a runway set up; changing stations installed. Event was approx. June 6,
2019(?) - soon after the Woolsey fire. Rented out areas for parking. Cars for heavy
duty celebrities. It was a major event.
YSL has a yearly show and it does environmental damage everywhere they go!
Damaged desert dunes [describing other shows elsewhere]
Reva Feldman had the ability to quash everything here – to shut it down. She
delayed in putting up minutes of Council meetings, resisted closed-captioning
meetings.
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EAJ: Any evidence Feldman or anyone else in the City received a quid pro quo for
not acting on complaints about the YSL event? Stanley: I didn’t see her directly do
that here, but I have emails she was involved in a business in Malibu that parked
marketing vans on PCH for years and years. This was because of favors for Reva
Feldman. [describes tangents involving inferences, but relates no known facts] . . .
Reva blamed Caltrans for painting a curb, but someone in parking told me that it
definitely was not Caltrans. Reva lied to me in claiming that Caltrans had painted
the curb. A sailor on a ship seriously injured her leg, and Jefferson took her to
hospital. Illegal parking by vendor may have made it impossible for ET’s to access
the ship.
I took photos of the YSL set up so there’s a record. EAJ: Will you give EAJ copies?
Well, actually they are just from around the area because I couldn’t get into the
area. EAJ still interested in copies if Stanley is willing to share them. [Never
provided]
Another issue raised by Stanley: Stanley did a public records request and saw
Malibu was paying Reva’s return airfare from a vacation to Oregon. We should
have only paid for her travel to Sacramento, but we paid a greater amount because
of her detour on vacation. She changed her seat 5 times to sit with a new
Councilman for a 37 minute flight – couldn’t get work done on that. I found both of
those two things – submitted both of those things to City Council (Rosenthal,
LaMont on the Council at that time) for Reva’s salary reviews. Nonetheless, she got
a salary raise. Imagine what an audit would have revealed!? Shows falsification of
expenses – imagine what a full audit would have shown if I found those little
things. We wanted to bring in a Pepperdine group of students to do the audit work
– Wagner set it up with Pepperdine’s president -- but Reva killed it from being put
on Council agenda.
Nobody made a report to law enforcement.
[Tangent] Rosenthal had a business she started on the back of Malibu – “Dr. Water”
– featured prominently in a City event. We sniffed around and her business
bombed.
[Tangent] Mikke Pierson has publicly pushed that the best thing for his business
was being on City Council. He got materials from the City to use in his business.
He’s also done a nauseating number of promotional videos – purportedly for the
City of Malibu – on the City website.
[Tangent] I used to work for a public utility and worked with a former FBI agent
because there was minor embezzlement going on by an employee, with minor
sanctions only. I had department oversight and could see the gray areas of funds….
[Tangents continue] Did anyone bring up the Public Policy Director’s replacement?
4

Why do I have to be the one to enforce the Policy Handbook?! Christi Hogin
validated my complaint. They claim it’s “old” when it doesn’t benefit them, but
current when it doesn’t. I use the Policy Handbook all the time. Reva’s
responsibility was to review it with incoming Council members! It’s violated all the
time.
[lead: EAJ subsequently investigates Malibu Policy statements]
[Digresses into talking about failings of the City administration during the Woolsey
fire. Stanley eventually acknowledged her complaints are bad government
complaints, not corruption issues.]
Stanley: I fought in the gully with my husband fighting the fire with a hose! [EAJ
expresses sympathy]
Nobody in law enforcement has contacted me.

Conclusion: I invited Stanley to contact me again if she has further information
and thanked her for her time. I requested again she provide me copies of any
materials she referenced, or that she may locate, pertaining to the matters we
discussed.
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Begin forwarded message:
From: Mari Stanley
Date: August 25, 2021 at 6:08:40 AM PDT
To: Evan Jenness <evan@jennesslaw.com>
Subject: Fw: Plastic sand bags are being used to create a barrier wall against tide
action at the EVENT set up in Paradise Cove
This is a key correspondence regarding the YSL event and the lead Code
Enforcement officer at City of Malibu.
As you can see, he did state that they logged my complaint but there is
no discussion of them having been on site nor having any oversight of
the illegal work and actions that were reported. This does mention that
I had viewed correspondence that stated there were financial incentives
regarding the 'offering of public benefit money' by the fashion house.
The City is/was aware that there is information circulated.
There are phone calls that were made in which the City
deflected/deferred to the film permitting contractor that is a subset of
the Waste Management trash firm. Interesting that a trash company
has the highest revenue producing component, fascinating actually.
Mari Stanley
----- Forwarded Message ----From: Douglas Cleavenger
To: Mari Stanley
@yahoo.com>
Sent: Monday, June 10, 2019, 06:57:23 AM PDT

about:blank
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Subject: RE: Plastic sand bags are being used to create a barrier wall against tide action at the
EVENT set up in Paradise Cove

We will log this in our complaint log

Regards,

Doug Cleavenger
Senior Code Enforcement Officer
City of Malibu
Planning Department

CONFIDENTIAL NOTICE
This e-mail message, including any attachments, is for the sole use of the intended
recipient(s) and may contain confidential information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended recipient, please contact
the sender by e-mail and destroy all copies of the original message.

From: Mari Stanley
Sent: Thursday, June 6, 2019 12:34 PM
To: Douglas Cleavenger
Subject: Plastic sand bags are being used to create a barrier wall against tide action at the
EVENT set up in Paradise Cove

Hello Doug,
Please log this official complaint against the management of Paradise Cove MHP. The workers
aligned with the set up and prep of tonight's big Fashion Show EVENT have caused pollution and
debris (lumber that could impede water traffic!) to enter the water due to the high tide activity. There
were reports of an inflatable boat attempting to retrieve floating items such as lumber but we need to
insure that there is a serious recovery effort made with dive teams for items that got waterlogged and
sank or that were dragged out by tidal action and are at sea floor areas that may cause injury to the
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high traffic by tourists that are flocking to the area for summer recreation.

I'm also aware that the work crews are employing the use of plastic sand bags to construct a sea wall
to protect their staging area and construction work. The use of plastic sand bags is against our
municipal codes, it's far worse that they are being utilized at the water's edge where the break down
can be amplified by tidal action! I want to highlight that this is being done with NO SUPERVISION by
PC Mgmt or else PC Mgmt has approved the work and is partnering in the illegal temporary
construction using the plastic sand bags.

Yesterday I attempted to have a conversation with Kim at the Film Permit Office and she was sorely
curt and aggressive towards me. I will refer to the Council Policy Handbook and specifically Policy #9
that empowers me to challenge her behavior and specifically demand that her claims of having on site
representation extend beyond the hours of the actual event this evening. I want full representation
down there immediately and charged to the Film Permit contractor if it ends up being City Staff doing
the oversight to insure that no more laws are broken. So far we have Dark Skies ordinance being
trampled upon, ignorance of Fish & Game protections towards the grunion breeding grounds that exist
at Paradise Cove historically and currently per the Pepperdine University studies and educational
outreaches (Fish & Game website does have the grunion run occurring this evening as it also was on
calendar last night and tomorrow evening), the illegal use of plastic sand bags, the usurping of the
Special Event Permit definitions and application, the utter lack of transparency in that there was no
notification of this upcoming EVENT to the Zumirez Dr. residents who do share a boundary with
Paradise Cove property and therefore are legally entitled to proper notification as our beach lot does
meet with the Paradise Cove property line. As a corporate shareholder of the Lot 51, our Board of
Directors would be notified and in turn give notice to the residents impacted.

I also note that I am privy to email correspondence of the lead promoter seeking a location to hold this
event, specifically the outreach to CA State Parks and LA County Beaches & Harbor. Those emails
contain clear language offering sizeable donation in an outreach to embrace the rebuilding efforts after
Woolsey fire. I'd like to know just exactly where that money is being directed to due to the lack of
transparency covering this EVENT. With the fashion show being held in Malibu, funds that are
originally stated to be for the benefit of the community cannot be allowed to be transferred to private
parties for personal use and the sheer lack of transparency suggests that the donations are in jeopardy
of reaching the intended recipients.

Thank you for your attention to this matter,
Mari Stanley

Attached is a photo taken the afternoon of Jun 5th overlooking the progress of the set up at Paradise
Cove. Note the proximity of the building materials and construction work right at the wet sand line for a
good visual understanding and an excellent measure of the astounding ignorance/greed that is
pushing this gig in this location.
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From: Mari Stanley
Sent: Friday, August 27, 2021 11:26 AM
To: Evan A. Jenness <evan@jennesslaw.com>
Subject: Re: Parking violations by Malibu Surf Shack include out of date vehicle registration

I didn't include that the illegally painted curb involved the State Parks regional
superintendent, Craig Sap. He was involved as well and could provide more
information as well as collaborate her personal interventions that consumed public
employee labor and materials. Craig Sap was involved in many outside agency
meetings and groups to offer how Reva was viewed by surrounding community
leaders (was informed by a few that she was not well liked and seen as a problem
rather than any benefit, not Malibu residents but residents involved in their
communities and even employees of other local governments hearing inside
discussions of Reva's failures or manipulations)
Craig Sap was included in the YSL efforts to obtain a location for their event at Leo
Carillo beach for the emails specifically stating that YSL sought to use the Junior
Lifeguard bldg locations as staging with offer to rebuild them - there is a direct
financial offer in exchange for the approval to hold their event on the Leo Carillo
State owned property. That is in the email exchange which I spoke of in my
phone message to you yesterday (or the day before?) YSL representatives did tie
Leo Carillo into "Malibu" as they were very keen on benefitting through tying their
event to our disaster situation. The city name does have universal/international
appeal, even in the jungles of Fiji with non English speaking villagers I was
peppered with questions about Malibu...they didn't have televisions and listened to
the radio hooked up to car batteries to follow the national team in the World Cup
competitions when we visited the island and befriended some villagers to spend
wonderful time with them, fishing, eating and that ol' kava ceremony which I
hesitatingly participated in to not offend them. It was an honor to be included as
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a woman, guess I fished well enough to be included! Honestly, we traveled to
some very far off the beaten path spots and having a Malibu address on our
passports it always raised eyebrows as well as questions as to whether we knew
their favorite movie stars.
On Friday, August 27, 2021, 11:05:57 AM PDT, Evan A. Jenness <evan@jennesslaw.com> wrote:
Thanks, Mari - I appreciate the additional information.
Best,
-Evan
Evan A. Jenness, Esq.
777 S. Figueroa St., Ste. 3800
Los Angeles, CA 90017
Tel. (213) 630-5088
Fax (213) 683-1225
Cell (310) 880-2068

Email: evan@jennesslaw.com
Website: www.jennesslaw.com
This message is privileged & confidential and/or attorney work product, and is for the exclusive use of the
intended recipient.
On Aug 27, 2021, at 9:40 AM, Mari Stanley

wrote:

I forgot to mention that the curb was painted....soon after I got so
frustrated that I openly stated that I was going to go paint it myself but
that I would 'glitter' it up to make certain that it was highly visible to
everyone. I have a local FB group that focuses on issues/city meetings
and alerts (given that Reva made the singular decision that nothing that
occurred outside of incorporated Malibu 21 miles was worthy of telling us
about including the access routes to and from Malibu which are our
EVACUATION routes - she was in violation of the Council Policy
Handbook once again and was forced to modify but she still barely
complied) and used the group to begin to gripe openly of the efforts that
I had done to correct the illegal curb painting in hopes of getting
enforcement for the ongoing parking violations by Malibu Surf Shack.
When I threatened publicly to do the work in such a way that it would
shame Reva for lack of action, that seemed to perk the commissioners,
fire dept, sheriffs and others to join in and even then Reva sent the
CalTrans crew away once more. She was then forced to divert city staff
to do the work after many began to send emails and called to get this
done - that work was supervised by a lot of people including the Public
Safety Commissioners who fully supported the repairing of the illegally
painted curb.
Thought you might enjoy that a little public outing gets Reva itchy and
active, it is not my normal routine so that's how frustrated and insane
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the situation became over a tiny job that an outside agency had
ownership of but Reva stalled and refused them the ability to complete.
She messed with outside agencies often, this was one clear situation although minor in detail - that was public. Waste of public resources
was nothing new to her, I still say that she ran the City as if it was her
personal business rather than a local government.
Mari Stanley
On Wednesday, August 25, 2021, 06:33:41 AM PDT, Evan A. Jenness <evan@jennesslaw.com>
wrote:
Thanks very much. I’ll review them all. Greatly appreciate speaking with you yesterday also.
Best,
– Evan
Evan A. Jenness, Esq.
777 S. Figueroa St., Ste. 3800
Los Angeles, CA 90017
Tel. (213) 630-5088
Fax (213) 683-1225
Cell (310) 880-2068

Email: evan@jennesslaw.com
Website: www.jennesslaw.com

This message is privileged & confidential and/or attorney work product, and is for the exclusive use
of the intended recipient.
On Aug 25, 2021, at 6:25 AM, Mari Stanley

wrote:

One of the email chains regarding the illegal painting over of
the Emergency Red Curb designated area at Malibu Pier which
I discussed. This chain has Reva claiming that CalTrans was
responsible for painting the curb from Red to Grayish Whiteish
and allowed the Malibu Surf Shack to continue to park in
violation of many local and state ordinances/laws. Public
Access via Coastal Act was also violated in that the parking
was permanent for years blocking visual sight of the ocean and
also 'theft' of public parking to place prominent marketing and
storage of vehicles/trailers.
Note in my subject I mentioned the out of date registration
tags? That is the back and forth with the Sheriffs that
occurred when they first noted and agreed that the tags were
out of date by many months and that they would ticket the
vehicle and trailer to begin the process to tow it off if not
corrected or removed. Then he went to speak to another
sheriff and came back sheepishly to inform me that they would
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not ticket nor note the violation and began to hem/haw when I
asked why not after he had initially stated the laws were being
violated and enforcement was applicable. No real answer but
shrugging and very uncomfortable as I asked more questions
as to why the change in such short time after speaking with
another sheriff and who was able to override the written codes
that were clearly broken. I know it was a 'Reva said to leave it
alone' as she did so many special favors for some 'special
people' who ran the gambit from high rollers to real scum as
the owner of the surf shack is. He did actually threaten Lt Jim
Royal who I hope you also spoke to, he may have been booted
from Lost Hills in part with Reva's subverting his leadership as
she worked through Councilmember Skylar Peak to submit a
request to reinstate an officer that was viewed as friendly and
helpful to Reva - the letter was traced to Reva's computer at
the City based on the file info and was in violation of the
Council Policy in regards to support letters from the City
requiring a vote of council - never happened and yet it was an
official correspondence which Reva cultured if not pushed onto
Skylar for signature.
Mari Stanley
PS - this wasn't the end with Reva's email of CalTrans coming
out, they did come out and were sent away twice once they
were on site. Or they encountered the anger of the Malibu
Surf Shack owner claiming he had special agreements and
powerful friends. Malibu Surf Shack is owned by Sean Weber,
a real piece of work. He has made claims that he has family in
law enforcement and can get anything done or taken care of,
he uses that to intimidate people. Reva favored him as she
disliked Jefferson Wagner with a serious intensity that was
plain to see. Jefferson simply didn't buy into her games or
play by her rules, so he became a problem in her eyes and she
tried to soft bully his business by favoring the illegal actions of
Malibu Surf Shack. They did not have a permit to operate a
business at the Pier, that finally got worked out after the curb
was repainted red and he had enforcement actions for the
illegal parking that he continued to do.
----- Forwarded Message ----From: Reva Feldman
@yahoo.com>
To: Mari Stanley
Sent: Friday, March 22, 2019, 09:10:31 AM
Subject: RE: Parking violations by Malibu Surf Shack include out of date vehicle
registration
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Hi Mari,
I hope you are well. We reached out to Caltrans again yesterday and asked when this
work will be done.
We have not heard back. They are aware of the issue and have said they will paint the
curb red.
Best,
Reva

Reva Feldman | City Manager
City of Malibu

From: Mari Stanley
Sent: Thursday, March 21, 2019 2:59 PM
To: Reva Feldman
Subject: Re: Parking violations by Malibu Surf Shack include out of date vehicle
registration

I'm keeping track and haven't seen any repainting of the curb although
I'm aware of collisions in that area. Is it possible to have the CalTrans
work being scheduled for overnight at the Puerco to Corral stretch of
PCH include the repainting of the curb at the Pier??

Otherwise I will simply go down and begin to use chalk to set the record
straight and be a nuisance myself. I am not kidding. This has been a
full month of attempting to get this straightened out with too many
blockades put up - I can do this without the headaches it takes to get
any official work done!

I'd like to know if the vehicles in violation have been cited, how do I
confirm that enforcement is even being done after asking several who
told me it would happen. I see no movement by the vehicles and the
registration tags are still not current on one of the vehicles parked in the
illegally painted red zone/now white-ish.
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Mari Stanley

On Thursday, March 7, 2019, 11:30:42 AM PST, Reva Feldman
wrote:

Sorry it took me so long to get back to you on this!
I had a meeting and tour with John Bulinski, the district director of Caltrans this week
and I wanted to speak with him before I got back to you.
It turns out that Caltrans did not paint any curbs in the Malibu Pier area recently. We
are working with them to get curbs properly painted to improve the safety issues in that
area, particularly near the entrance to the pier parking lot.

I’ll let you know when we get a schedule for the work to be done.
All the best,
Reva

Reva Feldman | City Manager
City of Malibu

From: Mari Stanley <
@yahoo.com>
Sent: Wednesday, February 27, 2019 11:04 AM
To: Reva Feldman
Subject: Re: Parking violations by Malibu Surf Shack include out of date vehicle
registration

Whoa, they have created a public safety problem! Mostly due to the
continued violation by Malibu Surf Shack, can you provide the contact at
CalTrans so I get them on board with the situation and have their
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assistance in insuring that the City and Coastal codes are preserved
from continued abject negation as we are seeing?

I see this rising to a re address of the Coastal agenda item to pull the
current situation due to history of the individual and intend to keep at it.
To have CalTrans added would be beneficial to my progress in this
end!

Thank you,
Mari
On Wednesday, February 27, 2019, 10:54:03 AM PST, Reva Feldman
wrote:

Mari,
Caltrans repainted the curbs in this area.
Reva

Reva Feldman | City Manager
City of Malibu

From: Mari Stanley
@yahoo.com>
Sent: Wednesday, February 27, 2019 10:07 AM
To: Douglas Cleavenger
Cc: Reva Feldman
Subject: Re: Parking violations by Malibu Surf Shack include out of date vehicle
registration

UPDATE - I kept feeling something was "off" and realized after sending
the photos to you that the color of the painted curb appears to have
changed - it used to be a red zone if I recall correctly with the ability to
sight the entrance to the Pier parking lot as well as offering drivers the
ability to pull out of traffic flow to slow down and turn into the parking lot.
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Can you confirm and add to the violation that there seems to be a larger
action to insure the parking violations by painting over the red zone for
personal gains/profits??

I have more photos if needed, took photos of the other vans and trailers
that are clearly in violation of the terms agreed upon and signed in a
contractual manner with Coastal Commission's appeal process.

Thank you,
Mari Stanley

The curb appears to be a gray color, that is a whole new category but it
definitely fits the "Gray Area" that a certain business owner believes he
has all to himself to avoid legal parking. sheesh

On Tuesday, February 26, 2019, 4:30:04 PM PST, Douglas Cleavenger
wrote:

I am in recite of your complaint and will inform parking enforcement to look into this
matter.

Regards,

Doug Cleavenger
Senior Code Enforcement Officer
City of Malibu
Planning Department
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CONFIDENTIAL NOTICE
This e-mail message, including any attachments, is for the sole use of the intended
recipient(s) and may contain confidential information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended recipient, please
contact the sender by e-mail and destroy all copies of the original message.

From: Mari Stanley
Sent: Tuesday, February 26, 2019 1:55 PM
To: Douglas Cleavenger
Cc: Reva Feldman; Christi Hogin - Office
Subject: Parking violations by Malibu Surf Shack include out of date vehicle
registration

Hello Doug,
I am sending you a couple of photos to get things moving towards enforcement action
as one of the Malibu Surf Shack vans bears an out of date registration tag of which I
have a clear photo attached to this email. Can you please advise me ASAP as to the
appropriate steps and channels to insure this is handled swiftly? I requested Sheriff
personnel on scene and they informed me that I had to connect with Lost Hills Sheriff
station and a specific 'parking enforcement' dept although I was transferred to a
voicemail and have no assurances that I will receive a response anytime soon.
(experience gives me pause to turn to you for assistance)

Can you reach out to Lost Hills to assist in this matter? I am fed up with the abusive
manner of this business in many aspects, notwithstanding having witnessed first hand
the aggression towards Lt. Jim Royal in the hall outside of Malibu City Council
chambers when the vote didn't go the way that the owner had anticipated. Sean
Weber was extremely aggressive in a manner that greatly alarmed me and I find his
continued ignoranance towards the City and Coastal Commission to be intolerable
adding to my disgust that he is continuing to flagrantly violate every body that did
attempt to work with him for an extended period of time despite his highly aggressive
approach to every step.

I also have every intention to go to Coastal Commission with a violation report
regarding the other vehicles/trailers that violate the order from Coastal Commission in
his effort to stall an eventual action by appealing to Coastal.
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The attached photos are of the offending vehicle and trailer attached, first one was
taken on Friday afternoon 2/22 showing the black van attached to a trailer that is
overloaded on top with stored kayaks. This shows an intention to leave it parked, the
kayaks are not secured in any manner to allow travel at a rate of speed conducive to
PCH traffic flow. Note that the black van license registration is out of date as well, in
the second photo that I've attached. I notified he Sheriffs that were on duty assisting
with the Welcome Ceremony on the Pier who informed me that I needed to coordinate
with the Lost Hills Sheriff Station and a specific dept for parking enforcement. I have
reached out to that station and was redirected to a voicemail but feel the matter is of
importance to proceed to alert you as to the situation at hand and request support from
you or someone in your area of expertise.

I'm fed up to be honest, this flagrant violation is not only a parking issue but it removes
the public's right to have a clear view of the ocean as protected by the Coastal Act. I'm
well aware of Coastal's focus on preserving the Public right and intend to insure this
matter is also heard by the Ventura enforcement dept as I fully expect more denial,
disruption and possibly more aggressive behavior towards enforcement attempts as I
personally witnessed Sean Weber becoming overly aggressive and in Lt. Jim Royal's
personal space at a City Council meeting in which the vote was against him and he
went out of control. I've never seen such aggression towards an armed sheriff
representative such as I saw that evening and I was frozen trying to compute whether
Sean was going to make good on his threats of physical violence against Lt. Royal - I
commend Jim for his ability to remain cool as I doubt I would have the ability if in his
place receiving that vitriol inches from his face. Sean was incapable of maintaining
composure and I saw spittle expended towards Jim. It was an assault, I heard direct
threats towards Lt. Royal's person and awfully negative assumptions of 'powers' which
Sean apparently believes places him above the law?

Thank you for your attention to this matter,

Mari Stanley

about:blank

8/27/2021

MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: July 19, 2021

Evan A. Jenness

RE: Interview of Malibu City Council Member Steve Uhring1

On July 19, 2021, Evan Jenness and George Newhouse interviewed Malibu City
Council Member Steve Uhring. Newhouse provided standard Upjohn admonitions
before the interview commenced. He also advised that we have authority to receive
information without disclosing the name of the source, if we are informed the
information is being disclosed subject to those terms.
Background: Uhring has been retired for 8-9 years, and previously was a Senior VP
with a Fortune 500 company – Commerce Clearing House – until it was acquired by
a European company. He also has worked with internet compliance officers. He
moved to Malibu in 1995, and recalls being called by Ozzie Silna, who told him to
figure out what was going on in Malibu regarding Legacy Park, a huge
development. Silna said “we’ve got to kill it.” The City Council came up with
another development by Perrenchio regarding Lagacy Park. “We took it to the
voters and killed that deal,” and then raised funds for Malibu to buy the 20-22 acres
that are Legacy Park. Uhring served on the Planning Commission on appointment
by Skyler Peak in 2018, then on the City Council.
Uhring shared his perspective on development in Malibu: We have only PCH and
two feeders (Kanan Dume Rd. and Malibu Canyon), and only 10,000 residents –
how much more development do we need? He thinks no more is needed right now.

This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1
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Wagner’s Affidavit: Wagner issued it at the time that Uhring was sworn in.
Uhring had supported Mullen and Peak when they ran for City Council. Wagner
first read Wagner’s Affidavit at the Council meeting, and was not surprised. EAJ:
Why? Because lots of people in Malibu have lots of money, and are used to getting
their way.
Long ago, Wagner had told Uhring that someone tried to bribe him, and he called
the DA who told him, “Get used to it kid.” [Note: when we interviewed him, Wagner
did not claim that he had called the DA]. So, Wagner then called Christi Hogin, and
he never heard back from her. [This contrasts with Wagner’s claim that he reported
the attempted bribe to Hogin at Zuma Jay’s]
EAJ: Did Uhring believe what Wagner was claiming in his affidavit? Uhring did
not answer directly, but responded that he “would not have been surprised because
there are a lot of people in Malibu who have a lot of money.” After seeing the
Affidavit, Uhring never asked Wagner about it again, or followed-up.
Wagner said that when he himself served on the Planning Commission, he was
never approached with a bribe.
The Whole Foods Market Development (WFM): Uhring cited the WFM
development as an example of development that he was dissatisfied with. But, he
did not have any knowledge of bribery, special favoritism or other evidence of
corruption associated with it.
A traffic study regarding the new Whole Foods Market said it would not result in an
increase in traffic in Malibu – that is completely crazy, in Uhring’s view. Uhring
acknowledged he has no knowledge of any corruption or graft associated with the
project. But, he believes it was stupid to approve it.
In Malibu, special events require obtaining a “temporary use permit,” or TUP, 25-30
days before the event. Developer Soboroff’s WFM planned an event before their
opening, and a TUP was issued in less than a week before the event. Uhring
appealed this because it did not meet the 24-days requirement. Then-City Attorney
Trevor Rusin denied the appeal, and sent a 2-page letter of lies to Uhring. Uhring
called out Trevor at a Planning Commission meeting – see YouTube’s “Fish Rot
from the Head Down.”2 He forwarded the information to the City Council members

See https://www.youtube.com/watch?v=qXinA-S v c. This video is an excerpt
of a Planning Commission meeting at which Commissioner Uhring objects to the
issuance of a TUP for the WFM event on the basis that it was not applied for in a
timely manner and includes a diatribe against City Attorney Rusin for “lying” to
Uhring in explaining why his appeal was denied. There is nothing in the piece that
approaches evidence of actual “corruption” or claims of corrupt acts.
2

2

and never heard a word from them. Then, he heard from Wagner that Christi
Hogin had told them that Uhring was incorrect. But, Wagner would not give
Uhring a copy of the information, so he doesn’t know what she said.
After being elected, Uhring called Hogin and said, “I refuse to work with Trevor!”
Trevor had falsely told Uhring that only a TUP applicant could appeal the result.
This is how Trevor got fired, according to Uhring.
Does Uhring know of any bribes, graft or special inducements regarding these
events? Uhring responded, “People in Malibu have big bucks. Trevor lived in more
than just an ordinary home.” [Note, Trevor Rusin is a BBK attorney who presently
serves as the assistant city attorney for Malibu and Lomita; he is not a City
employee. Se
.
Is Uhring aware of any bribery or special favoritism connected with some unlawful
inducement? Uhring’s response was that the “City does favors for its friends.”
Uhring was asked to explain what he meant by that, and he described the following:
Architect Doug Burdge was designing a house on a cliff side with a light well. The
Planning Commission had a policy applicable to this at the time. The Burdge
design basement had only one exit, and Uhring knew that was a Code violation.
Burdge had the City’s light well policy, which specified that two exits are required.
Uhring complained after the project was approved. He went to Burdge and told
him, “You can’t do this.” Burdge added a second exit and the Planning Department
approved - Bonnie Blue and Craig George signing off. Uhring was asked what was
wrong about such actions? People argued with Uhring when they were in the
wrong. Uhring has no knowledge of any bribes, graft [public funds being
misdirected for the benefit of private interests], or other corruption regarding this
matter. He likens it to bad government, but lack specifics of any actual illegal
conduct.
The Malibu Beach Inn: Uhring noted that Wagner talks in the Affidavit about
Villaraigosa calling him regarding Reva Feldman’s contract extension. The Mani
Brothers bought the property from David Geffen with violations already in place.
The beach in front of the property is disappearing, and they wanted a parking lot
CeCe Woods wrote an article publicizing Uhring’s vocal objections to the WFM TUP,
and dispute with Trevor Rusin [a BBK attorney], including republishing Rusin’s
email to Uhring explaining his analysis, with Uhring’s responses interlaced:
https://thelocalmalibu.com/woolsey-fire-victims-struggle-to-get-rebuild-permits-citygives-concessions-to-developers-causing-planning-commissioner-to-call-outcorruption-at-city-hall/. The article references Uhring calling out “corruption in
City Hall,” but there is no evidence referenced that pertains to actual corruption
such as bribery or graft.
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across the street (East side of PCH) so they could convert the present parking lot
(on West side of PCH) into a pool. Tony Canzaneri, Esq. cut a deal with the Coastal
Commission to put in a cross-walk, instead of having the Manis pay the expense.
There was an issue with the placement of the crosswalk, and City staff didn’t timely
tell the Council about it.
Someone in Malibu’s Public Works Department spoke with Caltrans regarding the
location of the crosswalk, and had to actually go out and measure it from the door
for valets to the crosswalk. The crosswalk had to be located within a certain
distance from the place where the valets took guests cars. Feldman knew there was
a problem a year earlier yet failed to disclose this. Uhring cannot explain how he
knows Feldman was aware of the distance issue a year earlier, except by saying
that “Nobody but Feldman told Rob DuBoux to do stuff like that [measuring].”
Uhring had lunch with Feldman and Skylar Peak and Skylar said, “We never asked
Reva to tell us about this.”
The purpose of the crosswalk from the Coastal Commission’s perspective was to
facilitate public access to the beach. See the 6/25/2018 meeting involving Caltrans
and the City Council. Once the Coastal Commission had approved the crosswalk,
Caltrans issued the permit. When the City personnel knew about the potential for
the crosswalk, they should have informed the City Council so they could go to the
Coastal Commission. The City’s work plans show the tasks to be done far in
advance.
Is Uhring aware of any bribery, or other acts of corruption regarding the crosswalk?
He responded, “No - no evidence – just rumors regarding Reva and the Manis or
Reva and Villaraigosa. No evidence so far. The rest is all rumors, not first hand
evidence.”
Uhring will send us the letter from Trevor Rusin with lies about the denial of his
appeal of the issuance of WFM’s permit, and also many letters Uhring has sent to
the media with his complaints. [Never received]

4

Conclusion: We invited Council Member Uhring to contact us if he had further
information or suggestions to provide, and thanked him for his time.
Contact Information:
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MEMORANDUM
GB NEWHOUSE LAW CORP.
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File

DATE: May 28, 2021

FROM: George B. Newhouse, Jr.
RE: Interview of Former Malibu City Council Member Jefferson Wagner 1
On May 23 & 28, 2021, Co-counsel Evan Jenness and I interviewed Jefferson (“Jay”)
Wagner, a former Malibu City Council member. We commenced our meeting by
explaining to Wagner that the interview pertained to our retention as special
counsel by the City to investigate allegations in a signed December 5, 2020,
affidavit (the “Affidavit”) that Wagner presented to the City Council and the public
on the final day of his service on the City Council. In the Affidavit, Wagner makes
certain allegations about perceived wrongdoing and mismanagement by the City
regarding various municipal affairs. The interview was conducted at Wagner’s
business, Zuma Jay’s (surf shop) located at
,
.
The interview was principally led by Jenness with Newhouse (referred to as
“Counsel”) taking notes electronically. This memorandum is a summary of the
conversation between us and the witness. It is not a complete recitation, transcript
or exact record of the interview. These notes have not been shown to or adopted by
Mr. Wagner.
Admonitions
At the outset on May 23, 2021, (10:45 a.m.), we explained to Wagner our role,
having been engaged as special counsel for the City (and City Council), and
particularly our mandate to investigate the allegations set forth in the Wagner
1 This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

Affidavit, to analyze the facts, to report back to the City Council as to our findings,
and to provide legal advice regarding those findings. Upjohn advisements were
given: We stated that because we were interviewing him in his capacity as a former
Council member that our conversation was both confidential and subject to the
attorney-client privilege. We explained that the privilege belongs, however, to the
City and that statements and evidence that Wagner might provide during the
interview would be shared with the City Council, which could further disseminate
the information we provide, including this interview. We further told Wagner that
we did not represent him in the investigation. Wagner indicated that he understood
and accepted these terms. We advised him this was a voluntary interview. He
indicated that he was willing to speak with us, and affirmed that he would provide
truthful information.
Wagner’s Prefatory Statements
Wagner let us know before getting into specifics, that he has already spoken with
both federal and state criminal investigators about the subject of the Affidavit. He
said that an investigator named Choi from the Los Angeles County District
Attorney’s Office (“DA”) had contacted him, and interviewed him twice, and that at
least one of those meetings was held in Malibu. He believes that the DA contact
occurred about two months ago. There was a deputy DA assigned to the case,
although Wagner could not recall his name. He furnished Investigator Choi’s card.
Wagner stated that these meetings had been held recently. He also said that he
informed Choi that he had been contacted by Counsel for this interview, and that
the DA had said that it was “OK” to speak with Counsel and to provide information,
but that Wagner should not inform us what information he provided to the DA. We
told Wagner that we were fine with those limitations.
Wagner stated that in his discussions with Choi, he (Wagner) had asked Choi about
the 2018 raid on his home (discussed below), and that Choi had dismissed the
seriousness of the search warrant as involving a “procedural” matter, implying, if
not stating, that the DA had not been pursuing a possible criminal case against
him. [Note: this is contradicted by the information that was later provided to us by
the DA’s office, which confirmed that a criminal investigation of Wagner had been
opened based on evidence that his residence was outside of Malibu’s City limits at
the time that Wagner completed paperwork to run for the City Council].
Gary Smith, an attorney in Woodland Hills, represented Wagner in connection with
the raid on his house. Wagner heard at a City Council meeting that Reva Feldman
and Ahern2 were the ones responsible for getting the DA to execute the warrant.
2
Wagner appeared to be referring to Lloyd Ahearn, a Malibu resident
who has served the City government in various capacities, according to media.
2

[This claim cannot be confirmed since Counsel has been denied access to the search
warrant affidavit, which remains under seal. However, it should be noted that the
warrant was executed because the DA requested it from the LA Superior Court, and
a judge signed the warrant based on the DA’s sworn representation that there was
probable cause to believe evidence of criminal conduct would be found during the
search].
Wagner stated that he had also been interviewed twice by the FBI; both meetings
occurring after the release of the Affidavit. The first meeting was at the FBI Los
Angeles Division headquarters at 11000 Wilshire Blvd. A follow-up meeting with
the FBI was in Malibu. Regarding the first meeting at the Division headquarters,
Wagner stated that he was accompanied by a licensed private investigator, Rob
Joseph.3
Wagner stated that the FBI had not reached out to him, and they (he and Joseph)
did not have an advance appointment. Rather, they went to the FBI’s offices and
initiated the meeting with the FBI [this is possible to do because the FBI will
receive visitors at the LA Division HQ, but visitors generally would be met by a
“duty agent” who has been assigned to cover all such matters during the shift].
[We cannot corroborate Wagner’s statements about the meeting with the FBI, or
even confirm it occurred, because we have not been able to meet with or interview
3
Note: Joseph’s Instagram account states that he is a “Bar and Night
Club owner, Actor, Producer. Real life showtime cop and investigator.” See
https://www.instagram.com/
. His investigations firm, Paramount
Detective Agency, appears to largely focus on “cheating spouses.” See
https:
. Although his Instagram page depicts a
badge from the Utah Highway Patrol, it is unclear if he has worked for UHP. He
previously served as a police officer. During that employment, he was terminated
following his involvement in a police shooting of a motorist, although the
termination was later changed to a suspension. See Joseph v. Shepherd, et al,,
2006 WL 3692453 (10th Cir. 2006) (affirming dismissal of Joseph’s claims that his
civil rights were violated after he was fired for involvement in a shooting). The 10th
Circuit’s opinion relates that criminal charges filed against Joseph were
subsequently dismissed. See 2006 WL 3692453 (10th Cir. 2006), cert. denied, 552
U.S. 813 (2007). Further details about the matter and Joseph can be found in
another published court decision, Joseph v. Civil Service Commission, 53 P.3d 11
(Utah Ct. App. 2002), and Joseph v. Yocum, 2002 WL 31656696 (10th Cir. 2002).
We have not investigated and cannot confirm the accuracy of the statements made
in the Court’s published decisions, however. The bottom line is that Joseph’s
credibility appears to be questionable.
3

PI Joseph. Wagner provided the following contact information for Rob Joseph:
That email has been confirmed. However, repeated
emails sent to that account went unanswered. Joseph appears to be a licensed
private investigator in other states, but not in California. We also attempted to
contact Joseph by phone to invite him to meet with us, and left several messages,
but he did not return voicemail messages left for him, or otherwise respond.]
During our first meeting with Wagner, he stated that the second meeting that he
had with the FBI had occurred “recently,” although he could not provide us with the
date or identity of the interviewing agents. [This differs from his statements to us
during our second meeting with him [see below].
Background
Wagner is 67 years old and has lived in Malibu for most of his life, at least since
1977. He provided his CDL as
(verified), and at least until it was
destroyed by the Woolsey fire, he owned and occupied a residence at
Old
Chimney Road, Malibu 90265 (some or all of which apparently is outside City
limits, in an unincorporated portion of Los Angeles County.) He also owns a
condominium, current residence with his daughter (located at
Malibu CA 90265). The phone number there is
.
Wagner’s primary business is a surf shop called “Zuma Jay’s,” which is of
considerable local renown. He has operated Zuma Jay’s since 1975 (incorporated in
1979). The website for Zuma Jay’s says it is “Malibu’s oldest surf shop serving the
area for over 40 years.” https://www.facebook.com/ZumaJays/
Wagner has a side business in which he works for both the film industry and U.S.
military as a firearms and explosives expert. He stated that he holds various
licenses, including a CCW (license to carry a concealed weapon) and various licenses
issued by the military and ATF, which allow him to possess and handle various
types of machine guns, firearms, explosive devices and other potentially destructive
devices which he uses primarily in his work with the U.S. Military and various
studios (i.e., firearms and explosives used in filming activities that are permitted
under federal law). He reports (but we could not verify) that he holds a Class III
ATF license permitting him to possess machine guns and other destructive devices.
The DA’s Raid on Wagner’s Home
Wagner stated that the DA’s execution of a search warrant at his home at
Old Chimney Road occurred because of political pressure brought by allies of the
then-City Manager Reva Feldman (“Feldman”). Wagner expressed his belief that
the raid was done in retaliation for his refusal to support Ms. Feldman’s bid for an
4

extension of her contract. He stated that it was “well known” that he opposed the
2018 contract renewal of Feldman’s contract. He was asked, “Why do you believe
that to be the case?” Wagner stated: “I was thought to be the black sheep, who
questioned things” and caused trouble on the Council. He explained that “Council
members are not supposed to question these matters,” especially contracts going on
with the City. When asked when he found out that her contract was up for review,
Wagner stated it was about “one month prior to the vote,” which was 4-1 in favor of
Feldman with his vote against being the only council member who opposed it.
When questioned further, Wagner expressed his belief that the execution of the
search warrant on his home was done in retaliation for his negative vote on the
contract renewal/extension for Feldman.
[We did not inform Wagner that the warrant had been signed, and the search
authorized by the court before his adverse vote regarding Feldman’s contract, so
that it could not have been in specific retaliation for his vote, as a factual matter; we
also did not inform him that the DA’s investigation had commenced well before the
warrant was sought, and indeed a DA investigator visited City Hall in April
seeking information about his election papers.]
General Knowledge about Discrepant Practices in Malibu City Government.
Wagner served two terms on the City Council. The first term was from 2008-2012,
during which time the City Hall Construction/Improvement project got underway.4
Wagner went off the City Council in 2012, returning for his second term in 2016,
and cycled off the Council in December, 2020. We asked him to detail any
“egregious activities” he claims to have witnessed and/or or heard about during his
course of service on the Council, as alleged in his Affidavit (Affidavit ¶ 5). He
recounted the following incidents:
1. In his first term of office in 2008-12, Wagner learned about a contract
involving Trancas Country Market involving road repairs, specifically
4
Note: Available City records indicate that the “City acquired City Hall
in 2009 for a permanent City Hall location,” and this was “discussed by the Council
on June 22, 2009.” City records reflect that “[o]n July 26, 2010, the City entered
into a construction contract with Chegini Enterprises Inc. dba SMC Construction
Company (“SMC”) for the construction of the Malibu City Hall Improvement Project
in an amount of $4.4 million.” See:
https://www.malibucity.org/DocumentCenter/View/668/Malibu-City-HallImprovement-Project---Completion-of-Contract-and-Acceptance-of-Work?bidId=.
5

installation of a right turn lane on PCH. Wagner recalls that Christi Hogin
was the City Attorney at the time. Wagner stated his understanding that the
turn lane had to be finished before the lot could be occupied by the tenant
who was doing the improvement. Apparently, it did not happen that way.
He heard that there was a quid pro quo for the deal; specifically, the tenant
wanted to install more parking and they needed to get the right-hand turn
lane done first. In response to questions regarding his knowledge of any
corruption or wrongdoing involving this project, Wagner stated, “the Mall is
there, and it attracted a lot of traffic.” In other words, he appeared to be
inferring wrongdoing from these observations. Wagner could not identify
any inappropriate payments or special favors regarding City staff or
government, or any other quid pro quo. Wagner acknowledged that he is not
aware of any evidence of “corruption,” including payoffs, bribes or
inappropriate favoritism pertaining to the matter, however. He noted that
Reva Feldman was the person who should have followed up with this. The
time frame was 2011, when her actual contract was at issue.
2. Then there was the La Paz project, which involved another right-hand turn
lane that should have been installed at the Shell Station on PCH. The City
Manager said that we “overlooked that.” He noted that it is being built now,
and in order to install it, the current lanes have to be narrowed. The
intersection is controlled by CalTrans, which had approved the right-hand
turn lane, but the project owner at the time first had to buy the right of way
from the Shell station in order to effect the construction – which again it
requires taking 12 feet for the right lane. When did this occur, we asked?
During his second term. Wagner acknowledged that he does not know any
specific facts involving corruption, including payoffs, bribes or inappropriate
favoritism, regarding the project. When asked about who at the City would
know about the project and any irregularities, Wagner said: “John Mazza,
Planning Commissioner for Malibu” would know the details. According to
Wagner, he is the longest-seated Planning Commissioner. He added that
Steve Uhring was a Planning Commissioner at the time.
3. Around this time, Wagner stated that he was encountering resistance and
criticism for his “constant questioning” of City Hall management. He said
that he was viewed by others as “snooping,” and felt as though he was
“digging up skeletons.” “I was asking a lot of questions that people in City
Hall don’t want raised,” he said. Wagner felt that he was being criticized by
“some insiders,” including Lloyd Ahern (Planning Commission) and developer
Don Schmitz (one of the La Paz applicants.)
4. Another issue that occurred before Feldman’s contract came up was
“troubling” to Wagner. This was prior to Wagner’s home being raided.
6

Wagner explained the detailed permitting process, stating “If you want to
make changes to any plumbing, or other significant details in a structure in
Malibu, it must be permitted by the City.” One proposal involved the
construction/modification of a multiple dwelling unit on PCH, which needed
Coastal Commission review as well as Malibu City permits. Wagner felt
that the work was proceeding without the appropriate reviews and permits,
and he brought this to the attention of the City Manager and the City
Council. He stated that he called City Hall 6-8 times and reported that the
project was in violation. He also spoke with the Planning Department.
But, nothing was done. Then, he called his City Council members and
informed them that the project owner was “making changes that are not on
the permit.” No action was taken to enforce the law. He detailed the
following:
a. “I called Code Enforcement and told them that this was happening.”
b. I brought it to Reva’s attention and to the attention of the Council.
“Reva says that she will look into it.” On follow up, Reva informed
him that the City “red-tagged” the project.
c. When he checked on the project, the changes had disappeared and the
construction crew was gone.
Wagner did not have any knowledge of any bribes, kickbacks or
inappropriate favoritism regarding this matter.
The Villaraigosa Call & Alleged Support for Reva Feldman’s Contract Extension
Wagner reaffirmed his belief that his residence was raided because it was widely
known that he opposed Feldman’s 2018 contract extension. Shortly before the raid
on his home in 2018, he was aware that Antonio Villaraigosa was running for
Governor of the State of California. Shortly before the primary race, in or about
June 2018, Wagner stated that he was at home, and his partner, Candace Brown,
picked up the phone. It was Villaraigosa. Wagner took the call. Villaraigosa said
that he was calling on Reva Feldman’s behalf in support of her contract renewal.
He said that he wanted to make sure everything was “good” with respect to “the
City Manager’s contract.” Villaraigosa mentioned that he had also called (or was
going to call) two other Councilmembers, Skylar Peak and Rick Mullen, and that
Villaraigosa referred to them by their first names: i.e., Villaraigosa said that the
“was going to call Rick.”
Wagner stated that he did not ask why Villaraigosa would be calling him, but that
after Villaraigosa mentioned the two other City Council members, he (Wagner)
7

became upset and told Villaraigosa that he would not indicate how he was voting,
and even making these calls was a Brown Act violation.
Villaraigosa also stated that he wanted to talk about the crosswalk being installed
to benefit the Mani Brothers. He said the Mani brothers were “friends” and
supporters, and that their crosswalk was coming (or in progress). Wagner
understood this to imply that they had contributed to his campaigns, and wondered
why Villaraigosa would know that. Wagner stated, “I did not know that at the
time,” but afterwards I looked up his contribution from the Mani Brothers and it
was only $2k. Specifically, Villaraigosa asked, “’How is the crosswalk coming?” At
that point, Wagner stated, “I knew that he had some inside information.”
Wagner affirmed that he thought Villaraigosa was trying to improperly influence
him. However, he acknowledged that he did not contemporaneously inform
Council Members or any City Hall personnel, including the City Attorney, about the
call. He also did not ask Peak and Mullen if they had received a call from
Villaraigosa.
Wagner did not state that Villaraigosa had offered him any economic or other
unlawful inducement in order to support the City Manager’s contract extension.
Asked why he believes that Reva Feldman had a relationship with Villaraigosa such
that he would be willing to call on her behalf, Wagner said that Ryan Embry, a
resident in Malibu, was “one of the people who told me that Feldman had a
relationship with Antonio Villaraigosa,” and also he was informed of this “by Lynn
Norton, an outspoken activist in the City.”
[Note: Rick Mullen subsequently informed us that he received a call from
Villaraigosa seeking support in his campaign, and that Villaraigosa made no
mention of Reva Feldman, the Mani Brothers, or the crosswalk construction.
Skylar Peak informed us that he recalls receiving a voice message from Villaraigosa
or a member of his staff, but he did not return the call as he assumed it pertained to
fund-raising; Feldman informed us that she had a relationship with Villaraigosa’s
half-brother, but it had ended on bad terms years earlier, and that she had no
relationship with anyone in the family thereafter]
Mani Brothers’ Crosswalk Gets Constructed Without City Hall Approval
As he stated in the Affidavit, Wagner asserts that the irregularities surrounding the
crosswalk are troubling. The crosswalk got approved, but it was not submitted to
the City Planning Commission or to the City Council for approval. Wagner observed
that it was being installed (he saw the jack hammers), and he asked the City
Manager about it. (This was before the call from Villaraigosa.) He also spoke
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with Steve Uhring and John Mazza about it, and they told him that “nobody” at
City Hall had approved it.
According to Wagner, “somebody at City Hall had to sign off on it,” yet “nobody
had.” Wagner stated that Malibu had the authority to stop it, or to approve it, if
they wanted to. Then, the matter was aired in the Malibu Times, at which point
Reva Feldman stated that “Caltrans had permitted it and that she had no choice
but to go along with it.” According to Wagner, he “had one brief discussion with
her about it while he was elected.” He asked, “Have you been reading all about the
crosswalk?” and she responded, “Oh it wasn’t my deal.” According to Wagner, “of
course she knew about it,” and “she had administratively allowed it, but kept it
from the Council or the Planning Commission.” According to Wagner, “the City
Manager shrugged it off.” He was upset by what he viewed as the impropriety of
the “City’s non-involvement saying ‘It’s out of my hands’.”
Wagner acknowledged that he had no knowledge of bribes, kickbacks or other
illegal inducements regarding the project. He stated that he views the Mani
Brothers as influential with the City, however.
The other matter Wagner views as improper was the failure of the hotel to install a
public access stairway, as to which they had committed to the Coastal Commission.
According to Wagner, “David Geffen had sold the hotel with an easement on it for
the stairwell access, which was passed to the Mani Brothers,” requiring
construction of a stairwell for the benefit of the general public, thus affording public
access to the beach. The stairs are now being built – 10 years later. Wagner
expressed his belief that it is improper for the Mani Brothers to get approval for
parking before building the stairs were built. Why does he believe this? “They
must have known that they would get the zoning variance. Why would they spend
$7-9M for this property for stand-alone parking across the street unless they knew
[in advance] that the variance would be forthcoming?”
When asked to describe any information he had about inappropriate favoritism of
wealthy developers or other commercial interests (such as the Mani Brothers) by
the City, Wagner stated that he recalls attending a Zorace [Zoning Ordinance
Revisions and Code Enforcement Subcommittee] meeting in or about 2012-16 . . .
This was “in my downtime, I was off counsel from 2012-16, as a citizen.” Upon
entering the meeting in Feldman’s company, she commented: “These are my
friendly rich guys, don’t get in the way. . .” Wagner added, “We were opposing
standalone parking at the time, and that is why I was there. I was speaking as a
private citizen.” Wagner did not mention Feldman’s statements to any City
Council members.
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Wagner’s Residence Is Searched by DA, Allegedly in Retaliation for His Opposition
to the City Manager’s Contract
As noted, Wagner is convinced that there is a tie between his opposition to the City
Manager’s contract renewal and the search of his house. “Several days before the
raid, I voted no on her contract.” He bases this belief on the facts that (1) the
warrant was executed, and (2) DA Investigator Choi told him it was just about
“procedural irregularities.” At the time of the search, he understood that Lloyd
Ahern and Reva Feldman had called the DA’s office to “induce” the DA to execute
the warrant. He hired an attorney in Malibu after the search, and his lawyer told
him: “You must have really pissed someone off.” Wagner stated that the DA kept
his seized cell phone for one year, and that that they copied his computer. [NB:
according to Wagner’s lawyer, the property was not returned until more than a year
later when the DA declined to prosecute.]
[Interview continued to Friday May 28, 2021, at 12:00 p.m.]
Further Discussion about Reva Feldman’s Performance as City Manager
Wagner was critical of Reva Feldman’s performance as City manager during the
Woolsey fire.
Wagner stated that Feldman was supposed to coordinate emergency responses for
the City, but her performance got mixed reviews. Asked what the City Manager’s
role was supposed to be during the fire, Wagner responded: “They tell the residents
which zone they are in, and whether and when to evacuate. That did not happen
in response to the Woolsey fire.” When asked to explain further, he stated that the
City Manager is the “chief communicator” for the City. She would have been in the
Command and Control Center along with County fire personnel directing the fire
response. Her authority was to use the CERT teams, consisting of 100 members
and VOPE, volunteers on patrol to coordinate with the Sheriff’s Department.
These folks are in uniform. They move people out when necessary. They are the
backbone of the City’s response.
He also is critical of the fire response, headed by Chief “Moroni” [?]. When asked
for specifics, Wagner stated that an LA Times article detailed deficiencies in the fire
department’s response to Woolsey. He also stated that Feldman claimed to have
the response to the fire under control. He does not agree with that.
Attempted Bribes re: Malibu City Hall Renovation Contracts
We then questioned Wagner about the crux of his claims in the Affidavit about the
bribe solicitation (the “Bribe”). We asked when the Bribe occurred. Wagner said
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that it had to have been around 2010, when the work was underway, or about to
begin, on the City Hall renovation project (the “Project”). He said: “It had to be
between 2009-2010,” and that 2010 is his best guess.
[Note: Wagner appeared unable to describe a narrative of what he claims had
occurred. Instead, he provided short answers to multiple questions we asked him,
in order to gain an understanding of what he alleges]
What happened? A vendor approached him during the construction. “When?
Prior to painting, stucco work or parking – finishing work.” We asked for the
details and Wagner provided the following:
Wagner stated that he received a phone call at his home. The person identified
himself as “one of the potential vendors for the City Hall renovation project,” and
stated that “he wanted to meet with me to discuss his role in performing the work.”
Q.
A.

Where did he ask to meet you?
He wanted to meet me at my surf shop.

Q.
Did you tell anyone on City Council about the contact – request for a
meeting?
A.
No.
Q.
Is it common for a potential vendor to contact a City Council member
regarding a proposal to work on a City project or matter?
A.
Yes, “very common”. You are allowed to meet with the builder, or contractor.
When asked to clarify if he regularly was contacted by potential City contract
vendors as a Council Member, Wagner stated, “Yes, I would get contacted from time
to time,” and that this occurrence was “common enough that it was not alarming. .
.”
Wagner agreed to meet the person at his Surf Shop. The person came to the surf
shop. Candace Brown was there at the time, working.
Q.
A.

What was his name?
Not sure or doesn’t recall the vendor’s name.

Q.
Can you describe the person who came to the shop to meet with you?
A.
White male, age 40-50’s, 5’10 to 6 feet in height, no facial hair, sandy hair something like Newhouse. Not wearing glasses.
Q.

What was the conversation and who was present (or within earshot)?
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A.
Candace was in the shop and might have overheard the conversation. We
discussed the matter inside Zuma Jay’s.
Q..
What was discussed?
A.
He identified the company he was with at the time and provided me with
literature that further described the kind of work they could do.
Q.
Did you do a disclosure to the City Council about the meeting?
A.
Typically I would, but I did not do so here. . . instead of doing that, I decided I
would tell the City attorney.
Q.
Take us back to the conversation with the contractor – could you describe it
further?
A.
He said: “Hi. I am so and so from Company X. I just wanted to talk to you
about the renovation project. We do painting, stucco work or paving work. We had
to turn in a bid. I want to reassure you if you vote for our company’s bid, we can
make sure that your trip will be covered. You may travel out of the country . . .
Q.
Which country was he promising to reward you with a trip to?”
A.
I . . . forget which country . . . I told him that “I can’t really get into this; this
is something that the Council will vote on.”
Q.
What was the person’s response?
A.
He said, “If you want to stay local we can make it a trip to Vegas.” Then he
mentioned among the alternatives Wagner could receive would be a fruit basket or
flower basket as mentioned in the affidavit, loaded with chips.
Q.
How did you respond?
A.
I thought that this isn’t right . . . I was not comfortable with it . . . I should
gather the information as to what the offer was. I was told that the “all expenses”
would be paid for a trip to Vegas, and flower and fruit basket . . . would be in your
room. The fruit basket lasts longer; there is more in it. . . . meaning more “chips.”
It was understood what the poker chips meant. He did not mention a specific sum
of money. He said if you took less in the basket, then I could take two trips. . . What
I need from you, he said, “I need your vote or your confidence. “
Q.
What was the status of the contract bidding at that point?
A.
It was not clear whether the [prime] contractor had been selected.
I put him off by saying that vendors are run by the City Manager’s office. She
coordinates who are the winning bidders.
Q.
A.

What was the final discussion?
The offer stands, he added that your house needs some stucco and that is
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probably worth $50K . . . he left his business card and other written material about
the company.
Asked whether he reported this contact to anyone on the City Council, Wagner
responded: “I did not report this contact to other City Council members because I
was viewed as the ‘black sheep’ on the Council.” What made him believe this? He
stated that his cars and property were targeted for vandalism. Someone defaced
his car with paint balls. He also claimed that “people were hostile to me.” I was
“not part of the Sharon Barovsky (Council member and Mayor) friends group, as
were Laura Rosenthal, Lou Lamont, who were on the Council.”
Q.
Who did you report the bribe offer to?
A.
“City Attorney Hogin. I called Christi Hogin the next day and said that we
need to have a meeting, and I want to present this evidence to you as City
Attorney.”
Wagner stated that he recalls that Hogin later came to Zuma Jay’s surf shop. She
was dressed in business attire . . . She read through the documents that Wagner
was given by the vendor and he described the conversation to her.
Q.
What was the City Attorney’s reaction?
A.
She said that “this is a bribe.” Wagner added that Hogin exclaimed that
there is “funny stuff” going on at City Hall.
When asked to clarify the statement “funny stuff,” Wagner stated that “variances
and exceptions to code enforcement do not come cheap.”
Does Wagner have proof that these are common practices in the City? Wagner
responded, “Just look around, it’s all over,” and invited us to tour some development
projects in Malibu where such deviations from policy and code are acceptable
practices which may be observed to this day.
[It appears that Wagner is inferring impropriety from the fact of developments he
believes reflect “deviations” from normal procedures]
Q.
A.

What happened to the paperwork the man gave you?
Hogin took the paperwork with her, and stated – “I will give this to the DA.”

Q.
Wagner was asked what phone line he spoke with the vendor on? It was the
number at the surf shop:
, but Wagner was not sure which provider
Zuma Jay’s had from 2009 to 2012. It might have been Charter or Verizon or
another provider.
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Wagner then volunteered that having informed Scott Dittrich about the bribe offer,
he said – “they might have been testing you,” so he just shrugged off being
contacted by the vendor. It never happened again (or before), and Wagner just
figured that “they know I was not playing this game,” so the bribe offer was not
repeated.
Q.
Was this the only time someone attempted to bribe to you that you are
personally aware of?
A. Yes. It was never repeated.
Q. Who else might you have told about this bribe?
A. Scott Dittrich.
When we asked Wagner about other persons who might know (or have information)
about corrupt acts in the City, he cited:



John Mazza – Planning Commissioner
Steve Uhring -- Planning Commissioner, 2013-15, and now current
council member

Wagner also mentioned that a private investigator “Joseph Robb” (“PI”) [correct
name Rob Joseph], right now has an affidavit that reports similar acts of
corruption, and is going to be “released soon.” [Note: this did not occur]5
Wagner believes that a vendor reported to Joseph being hit up for bribes. Wagner
stated that the PI was hired by CeCe Woods, who publishes The Local, a local media
outlet.
Wagner detailed the matter as follows: The vendor contacted the PI and said that
“there is something wrong with City Hall.” When asked for more details about the
PI’s report, Wagner declined to get into it, citing concerns regarding personal
liability – “being sued” if he does. As Wagner understands it, the vendor was
frustrated by the requirement to pay a bribe in order to do business with the City.
Wagner indicated that a corrupt City Council member is identified in the PI’s
report, but that is all he would say at present. Wagner was unable to provide
contact information for the PI, except to say that he is a licensed PI in Arizona.
[Note: we subsequently obtained contact information for PI Joseph, but
unsuccessfully attempted to reach him, in an effort to corroborate Wagner’s claims]
5
See footnote 3 for details concerning PI Joseph, obtained from social
media and court decisions.
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As for others with knowledge about this, Wagner indicated that some people have
“come out of the woodwork,” telling him that “they had been approached in a similar
fashion.” Wagner claimed that they are willing to testify about being offered bribes
(or that they were solicited to give bribes) in exchange for “getting stuff done.” He
has informed the DA and the federal authorities about these names, but declined to
provide the names to us citing the same “concerns” about personal liability. He
could not explain why he believes he would have personal liability.
Wagner was asked whether the contract that was the subject of the bribe attempt
against himself ever came before the City Council for a vote? Wagner said that he
is “not sure.” [in other words, he could have voted in favor of it?] Wagner then
pivoted and stated: “I did not know if he [the corrupt contractor] was a prime or a
sub-vendor. He might have been a sub-vendor, and “then I wouldn’t know” if he was
a part of the contract (making it more difficult for Wagner to recognize that any
proposal before the City Council might have been tainted.) Wagner repeated that
the corrupt sub-contractor “wanted my confidence or assurance that I would vote for
him.” He now believes that the corrupt contractor was a subcontractor for a prime
contractor and it was the prime who would have presented a bid for approval by the
council. He is not sure whether the prime ever presented a bid on the City Hall
renovation to the City Council or not.
[Note that the preceding exchange was particularly tro bling to Counsel because it
appeared that Wagner was changing his story as we proceeded to ask him
questions]
Wagner said he did not inform the Council or any members about the attempted
bribe at the time.
Wagner was asked if he knows whether he, himself, could have voted in favor of the
contract of the vendor whose vote the sub-contractor was trying to buy from Wagner
with the attempted bribe. Wagner stated, “to this day, I don’t know.”
Wagner added that his fellow Council Members might have voted in favor of that
vendor.
We asked him, after reporting the matter to the City Attorney, did he follow-up to
see what action had been taken to investigate the bribe attempt? Wagner was not
aware of any follow-up, explaining that he did not think anything further was
required by him since he reported the misconduct to the City Attorney and that
“was all I needed to do.”
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We then discussed the protocol for the Council approving any project involving a
significant expenditure of Municipal funds. Wagner outlined his understanding of
the general protocol as follows:
o City Manager presents three packages (or proposals) for each project.
Threshold for dollar amount for this to be necessary. Council
members would review the proposals or bids and then vote for what
they viewed as the best offer.
o When asked, did you have discretion over which one to vote in favor of,
Wagner said “yes.” What criteria would you use”? He responded:
 Success in municipal contracting (past experience)
 Did the contractor “come in on budget or not.”
 As council member, I would vote for the one I favored. He said
that he was not required to vote for the lowest bid.
 Wagner stated that he understood the term “lowest qualified
bidder,” and as a Council member, he was not required to vote
for that person if he viewed another as better for Malibu.
o Staff would make recommendations about which vendor to go with in
the bidding/selection process, but he was not required to follow the
recommendation.
[Note: Wagner’s preceding explanation reflects a fundamental misunderstanding of
the process for contract approvals, set forth in the Public Contract Code, and
Government Code, which mandate a sealed bidding process, and selection of the
“lowest responsible bidder”; it also reflects a fundamental misunderstanding of his
obligations as a Council member]
We asked Wagner whether records of this particular bidding process still exist, and
Wagner replied: “Staff does not keep records for as long as they should. . . . Coastal
Commission does a better job when it comes to record keeping. The City Manager
said that we can’t keep these documents as long as we would like . . . it’s too
expensive.” He confirmed that he was talking about electronic records.
Other Evidence of Alleged Impropriety
Wagner says that he ran on a platform of “transparency and fairness” – that he
“will tell you what is going on, and this will end.”
When asked what he meant by the preceding, Wagner responded that there were
too many “variances” granted to developers and property owners in Malibu. The
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Coastal Commission is the ultimate power in Malibu. We have negotiated a local
Coastal Commission plan called the “LCP” (Local Coastal Plan), which was agreed
upon by Coastal Commission agency. The provisions in the LCP must be complied
with. If you violate their rules through issuance of too many variances, Wagner
stated, it is problematic. The City must comply with the LCP. Wagner said that
he saw an increase in variances granted from what is in the LCP. He saw this as
an example of “corruption” to the LCP.
Wagner believed that an important part of his responsibility as Council member
was to uphold the LCP (which he did not have a copy of). Because of his diligence,
Wagner was criticized (“yelled at”) for doing the job that he was hired to do.
Wagner insisted on accountability and that the proposed plans for building were
inconsistent with the LCP. . . and this engendered criticism of him: “I got FU’s all
the time. Criticism came from people who wanted projects approved.” These were
mostly residential projects. Wagner kept copies of those documents. He noted
that he has both critics and supporters. He kept a log of these calls. “When voters
vote for someone, they should have confidence that the councilmember will do what
they were voted in to do.”
Wagner was asked whether he had knowledge of any bribes or kickbacks or
inappropriate favoritism regarding any particular variances. He said that he did
not, but commented on the degree of influence that “wealthy people and developers
have in Malibu.”
We returned to a discussion about Antonio Villaraigosa’s phone call, which Wagner
alleged had been in support of the City Manager’s contract extension. As noted,
there was a discussion by the Council when her contract extension was coming up.
About that time, Rick Mullen said that he incidentally “ran into Villaraigosa at the
airport,” and that Villaraigosa “had made statements to him in support of Reva.”
Mullen did not get into details, but did not receive a phone call from Villaraigosa.
[Note: Mullen did not corroborate Wagner’s statement. Mullen informed us he
received a call from Villaraigosa seeking campaign support, but Feldman was not
mentioned]
Skylar Peak disclosed that he had a conversation with Villaraigosa and may have
received a voicemail message as well.
[Note: Peak did not corroborate Wagner’s statement. Peak informed us that he
received a message from Villaraigosa or a staff member, but did not return the call
as he assumed it pertained to fund-raising]
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We asked Wagner whether either Council member said that Villaraigosa had tried
to influence them regarding Feldman’s contract. Wagner stated, “Yes.” When
asked for details about what they told Wagner, his responses were evasive and
inconsistent with his “Yes” response: At a Council meeting, Peak acknowledged
that Villaraigosa had tried to contact him. Mullen was more circumspect, which
Wagner speculated might be caused by the fact it was rumored that Mullen, who he
claimed “has an open marriage,” “traveled together” with Feldman.
When asked why Wagner didn’t ask the two other Council members (Mullen and
Peak) why Villaraigosa had contacted them, Wagner responded that it was his
belief that “Reva had something on” Skylar Peak with regard to some “HIPAA
violations.”
When pressed for clarification, Wagner stated that it was “something about the fact
that everyone knows that Peak is manic. Peak had gone off of medications, and
Reva told Peak that she knew about his HIPAA issues.” Wagner asserted his belief
that Feldman had “threated Peak to support her, or she would expose him” in some
fashion regarding the “HIPAA issues.”
Wagner admitted that he has no direct evidence of any blackmail attempts, and
that no one has informed him that this had occurred.
When pressed for the basis for his expressed beliefs, Wagner eventually referenced
John Mazza, claiming that Mazza told him that whenever he [Mazza] informs Reva
about Code violations, there is no follow up from the City Manager.
Regarding Peak, Wagner says that Mazza told him, “Reva’s got something on
Skylar,” and that it related to his divorce.”
No further details were offered by Wagner.
[Note, the preceding exchange was particularly troubling and uncomfortable
because Wagner’s responses were vague, non-responsive and evasive]
Wagner then offered that “the recall effort” may have had an effect on Skylar’s vote
in support of Feldman’s contract.
Returning to the topic of the attempted “bribe” recounted in the Affidavit, we asked
Wagner why he waited so long to tell anyone about the attempted bribe (except for
Candace Brown, who may have overhead it initially), particularly when the bribe
had occurred a decade earlier?
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Wagner said that he waited until he stepped off the Council, and at that point, the
misconduct was unabated: “I am done being an elected official and found the
conduct [was] still ongoing.”
Wagner said that he knew about “whistleblower” laws from his work with the
military where he had reported non-compliance with various regulations and
procedures.
We asked who had prepared the Affidavit, at least the initial draft version.
Wagner stated that although the final version had been “typed up” by
Councilmember Silverstein, Wagner himself had prepared, in his own handwriting,
the initial draft, and simply given that draft to Silverstein. We asked if he still had
the initial draft, and he stated that he did and it was in his office in Zuma Jay’s.
We asked if he would show it to us, and he said that he would.
[Note: this explanation is inconsistent with that of Council member Silverstein]
When asked to describe how the Affidavit came about, Wagner said that he and
Silverstein had discussed their perception of corruption in City Hall during the
election in November 2020, and they had resolved “whoever is going to vote Reva
out will get our support.”
After the interview, we went with Wagner into his small office at the back of Zuma
Jay’s, to look for the hand-written draft of the Affidavit. Wagner looked in his
paper files for a while, and was unable to locate it. He promised that if he locates
it, he would provide a copy to Counsel. [Note: this never occurred]
Wagner then told us that he had first gone to the FBI with Mazza, and offered to
connect the FBI with the Private Investigator [Rob Joseph], and that this meeting
occurred sometime in 2016, “after I was elected Mayor.” [Note that this is a
different date from what Wagner told us during our first meeting, which was that
he “recently” met with the FBI.] After that meeting, the agents called to thank
him for coming forward, but expressed no interest in speaking with him further.
They said, in effect, “Don’t call us. We will call you.” The meeting with FBI
occurred at the LA Division headquarters at 11000 Wilshire Blvd., and lasted 1-2
hours.
When asked how Mazza knew about the alleged corrupt acts, Wagner stated: Mazza
told him that “everybody knows these things happen.”
Other Acts of Alleged Corruption Known to Wagner or Others
Affidavit, ¶ 27:

We asked about Wagner’s claim that over the “years I have been
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involved in Malibu’s government I have been told of multiple acts of actual or
attempted corruption by at least one Member of Malibu City Council.”
Wagner declined to identify this person, although he claimed to know who it is. He
said he is not comfortable telling us about this information at this time due to
concerns over personal liability. But, he promised that these details will be in
Investigator Joseph Robb’s report and that we will receive it. John Mazza also
knows these details, according to Wagner.
[Note: We never received a return communication from private investigator Rob
Joseph, notwithstanding repeated efforts. When interviewed, John Mazza related
a number of incidents he observed from which he infers wrongdoing, but identified
no specific facts demonstrating corruption].
Affidavit, ¶ 29: “He has been told about various valuable ‘favors’ done by various
members of City Staff for “friends and supporters of City Manager.” We asked him
to identify such favors. Wagner described such “favors” as administrative
approvals or fast-tracking permits or other tasks. He knows of individuals in the
“mid-ranks staff, in planning code enforcement and building department” who may
be so involved.
Who are the involved City personnel, what are the favors, and how has he learned
about these things? He said this has been reported in newspapers. When asked
what reports he was referencing, he identified Sam Hall Kaplan. [Note: Kaplan’s
articles in the Malibu Times reflect dissatisfaction with City management, but do
not appear to identify any specific facts reflecting corruption]. When asked if there
were others he was referring to in his Affidavit, he stated, that Suzan Teller is one
such person, but he could provide no details.
Wagner also stated that City employees have “written me letters about favors.”
When asked for details, Wagner declined to provide any because he is “concerned
about being sued,” if he identifies the persons involved in the violations.
Wagner then provided the names Scott Gillen [a realtor], Doug Burge [an architect]
and Don Schmitz [land use consulting]. However, Wagner could provide no
specifics to substantiate implicating them as beneficiaries of favoritism.
Wagner also referenced “the guy up on Big Rock Los Flores Canyon, who had Code
violations overlooked by the City. He could not identify the person. Scott
Diettrich should know about this, according to Wagner.
Affidavit, ¶ 30. Municipal Staff overlooking Code violations benefiting “favored”
residents and Wagner has been “told about such” incidents. We asked for details
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and names of witnesses. Wagner declined to provide this information because of
concerns about “personal liability.” Wagner also stated, “I can’t name them
because I don’t remember them. Mazza may know their names . . . but I do not.”
Wagner does recall one specific example; a member of City staff who got an
incentive payment for expediting action on an official action – the person was
caught and was dismissed for improper activities. Basically, it was a “grease
payment . . . I will make this happen quicker” for $10.
As to these specific examples, Wagner claimed to have provided the names to the
DA investigator with whom he recently met, and declined to provide information to
us.
Affidavit, ¶ 33: Wagner stated that he knows about “rogue members of City Staff”
who have already been terminated or left their positions with the City because of
improper activities. We asked him to identify such persons. Again, Wagner
stated that he is reluctant to divulge the names . . . but the information could be
disclosed by Private Investigator Joseph Robb in his report. [As noted, we have
never received the claimed report, and Joseph did not return our contacts]
Additional persons who may have knowledge about these violations include Ryan
Embry and Lynn Norton.
We thanked Wagner for his time, and invited him to contact us if he has further
information to provide. The interview ended around 3:30 p.m.
[Note: Wagner’s evasive responses to our questions seeking factual information
supporting his generalized claims of corruption, equivocal demeanor, and eventual
contention that he feared personal liability if he disclosed specifics, leave his claims
unsubstantiated, and caused us to doubt his veracity]
Contact Information:
Jefferson Wagner (Zuma Jay)
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MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: October 12, 2021

Evan A. Jenness

RE: Interview of Miriam Woodrow, Malibu Human Resources Manager1

I telephonically interviewed Malibu’s HR Manager, Miriam Woodrow. The
interview commenced with the usual admonitions, and she indicated she was
willing to be interviewed. She asked if she was being recorded, indicating she was
not agreeing to being recorded, which I said is not my practice and I would not be
doing.
Woodrow said she has worked for the City for 12 years, and briefly described her
current position as the HR Manager. The scope of her employment includes such
things as administering benefits and retirement and handling employee relations,
among other things. She reports to the Assistant City manager (presently Lisa
Soghur). She previously was supervised by Reva Feldman (approximately 6-7
years).
Woodrow described the multi-step process that her office follows in handling issues
involving possible unacceptable or inappropriate conduct that is brought to, or
otherwise comes to, her attention. The protocol for handling complaints of potential
unacceptable behavior by employees is laid out in Malibu’s Administrative
Guidelines, as well as City Resolution 1508, which establishes Rule X, a disciplinary
process which applies to unacceptable conduct by City personnel. A range of
remedies is provided, including even termination.

This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1

1

Regarding the allegations of impropriety alleged in Jefferson Wagner’s affidavit,
Woodrow stated that she was surprised and shocked when she first learned about
them. None of the alleged improprieties were every brought to her attention, and, if
they had been, the matters would have been thoroughly investigated and handled
through the process established in the Guidelines.
Nothing like the things Wagner claimed had ever been brought to her attention,
and her first thought when she read the affidavit was, “where did this come from?”
and “this makes no sense!” She had never heard anything of the claimed matters,
either from Wagner or anyone else.
Woodrow stated that she knows City employees well and has worked for the City for
a long time. She knows City personnel to be honest, good people, and pointed out
that they consistently do well in audits. She described Department Heads as
“phenomenal,” and said the City ran very well under both Jim Thorsen and Reva
Feldman. Every City Manager who Woodrow has worked with expects and exudes
integrity and absolute honesty. In her entire time with the City, she has never
heard about anything like what is alleged in Wagner’s affidavit.
In response to Counsel’s direct question, stated that she did not believe the Wagner
Affidavit to be truthful. She has worked for the City for a long time and being in
HR she is on the lookout of unacceptable activities and conduct. If anything like
Wagner alleges had been going on, she would have heard about it and it would have
been addressed.
Anything like the attempted bribe described by Wagner would be totally
unacceptable conduct and would have been thoroughly investigated and addressed.
She has never heard of anything like that occurring in the City. She also never
heard anything about the claims Wagner makes regarding Villaraigosa and the
Malibu Inn, the reasons for his home being searched, or the generalized claims of
corruption made by Wager.
The multi-step protocol described by Woodrow includes, among other things,
Woodrow conferring with her supervisor, the Assistant City Manager, discussing
the matter with the relevant employee and others involved in order to find out what
the facts are, and implementing any appropriate remedial measures, which can
include such things as putting the employee on a performance plan, or even
termination. Notice and an opportunity to respond to allegations are part of the
protocol. This is an internal guideline that has been in place for a long time, and
which Woodrow believes has been, and remains, sufficient to handle complaints,
including the types of things Wagner claims in his affidavit.
[Note: Malibu’s Administrative Guidelines Manual has detailed provisions which
mandate high ethical standards by personnel, including absolute honesty and
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integrity. More specific provisions are intended to prevent and address such things
as inappropriate nepotism, and unacceptable gifts to personnel; to prevent conflicts
of interest; and to implement a detailed disciplinary process regarding unacceptable
conduct by personnel. See, e.g. Admin. Guideline 3.2.5 (nepotism), 3.3.1
(disciplinary process, including an enumeration of unacceptable behaviors), 3.4.1
(employee conduct, ethical standards and conflicts of interest), 3.4.4 (gifts), and
3.5.1 (disciplinary action).]
Woodrow said that there is no special protocol for anonymous complaints, but the
same procedures would be followed that are in place for all other complaints.
Complaints are generally brought to her attention by identified personnel, including
Department Heads. Anonymity has not been an issue because the City does not
retaliate against personnel who raise issues. She believes the existing Guidelines
are sufficient to address any concerns someone could have about being the identified
source of a complaint because complaints are typically handled confidentially, and
any complaint that was brought anonymously would also be thoroughly
investigated and appropriate action taken.
In Woodrow’s opinion, and based on her lengthy service for the City, Woodrow does
not believe there is any corruption involving City personnel, and she simply cannot
imagine anyone doing the things Wagner claims in the Affidavit.
I thanked Woodrow for her time and invited her to contact me if she had further
input.
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From:
To:
Subject:
Date:

George B. Newhouse, Jr.
Evan Jenness
Interview of Jae Flora Katz
Wednesday, July 28, 2021 6:09:05 PM

Jae Flora Katz called me today to provide information about “corruption” in Malibu.
Her call back phone number is
.
She claimed to have “loads of information about corruption in Malibu but wanted to
provide the information anonymously --- I said that we could receive such information
on a confidential basis.
That said Jae has no direct evidence of any ‘corrupt” acts and indeed we had to even
define bribery before she admitted that she had no evidence of bribery. She said that
municipal politics in Malibu is well known to be “dirty” and had generally unfavorable
things to say about City Attorney Holgin and CM Feldman, but again nothing specific.
She claims to have spoken with the District Attorney’s office (could not remember the
name of the investigator) but her interview with the DA is not recent. She ran the
campaigns of Skylar Peak, Rick Mullen and Zuma Jay (the first person to refer to
Jefferson by that moniker). She claims that some unknown developer offered to
contribute money to one their campaigns (in the form of campaign contributions) for
some undefined benefit to a project, but when she heard about the offer, she “killed
it.” Was vague on details. After listening to her for 15 minutes, I took her email
address
and told her that I would send her an email and if she
had anything else to contribute just let me know.
______________________________
George B. Newhouse, Jr.
RICHARDS CARRINGTON, LLC
545 S. Figueroa Street, Seventh Floor
Los Angeles, California 90012
P. 213-348-9016
M. 213-709-6387
www.richardscarrington.com

Confidentiality Notice and Disclaimer: The information contained in this email may contain privileged and/or confidential information
intended only for the use of the individual or entity named above. If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying, or other use of this email is strictly prohibited. If you have received it in error, please immediately
inform the sender and delete this message. Although this email and any attachments are believed to be free of any virus or other defect
that might adversely affect the recipient computer system, it is the responsibility of the recipient to ensure it is virus free and no
responsibility is accepted by Richards Carrington LLC for any loss or damage arising in any way from its use.

MEMORANDUM
LAW OFFICES OF EVAN A. JENNESS
ATTORNEY WORK PRODUCT/CONFIDENTIAL
TO: File
FROM:

DATE: December 9, 2021

Evan A. Jenness

RE: Interview of Malibu Resident Jae Flora Katz1

Today I received a call from Jae Flora Katz regarding the Wagner Affidavit Report,
and we spoke for an hour. She was forthcoming and cooperative. She referenced
several matters that are relevant to our investigation, in addition to voicing broader
concerns that are outside our mandate.
She provided the following contact information:

Katz said that she is upset because she is being “attacked by people on social media”
because of the [Wagner Affidavit Investigation Report, which incorrectly states that
she did not respond to multiple efforts to reach her]. EAJ: What’s being said?
Someone is saying that she forged George Newhouse’s email to her [thanking her
for calling him on 7/28/2021, which Mr. Newhouse sent right after the interview
concluded]. People on social media are accusing her of “illegal wrongdoing and
hiding things.” EAJ: Why are they saying that? They are claiming that she
“destroyed Jefferson because she threw him under bus by refusing to be
interviewed.” She feels her “reputation has been destroyed,” and also “feels badly
for Jefferson Wagner.”

This memorandum is prepared by counsel pursuant to our appointment as
counsel for the City and contains the thoughts, reflections and other comments
(including questions) of counsel, and is prepared in anticipation of possible
litigation, and to enable counsel to provide legal advice to the City Council. This
memorandum is thus covered by and subject to Attorney Work-Product protections,
and is confidential.
1
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I thanked her for bringing the oversight in our report to our attention, and told her
that I expected a correction of the record to be made shortly.
I expressed appreciation for her call to me, and asked her if she had knowledge of
matters she believed were relevant to the investigation. She stated that Mr.
Newhouse had previously explained to her that our investigation was focused on
Jefferson Wagner’s affidavit, and potentially illegal activity. I affirmed that this
was the focus. She explained that she was not an eyewitness to anything criminal,
and therefore there was nothing more she could offer to Mr. Newhouse. She stated
that Mr. Newhouse did not ask her about the Wagner affidavit [Note: it is clear that
she was told that this is the focus of the investigation]. I invited her to tell me
anything she knows about it.
Attempted Bribe Alleged by Wagner
I asked Katz if she had any knowledge of any of the matters alleged in the Wagner
affidavit. Katz said that she does, specifically: In 2011, we had gotten involved in
some activism to protect a local business. This was following a City meeting in
March/April 2011 – “Jefferson told a group of us exactly what’s in his affidavit, and
said that he had handed it over to City Attorney Hogin and she was handling it. We
all believed she would follow through on it. It never went anywhere.” Katz said
that “Kerry Beth Daly was with the group and heard it.” EAJ: Who else was there?
Maybe John Mazza there . . . don’t know who all were there. EAJ: How many
people were present? 6-8 people. EAJ: Where did the conversation take place? It
was at local restaurant – Tony’s or Café Habana. EAJ: Do you recall if you were
sitting or standing? It’s hard to recall given passage of time. It was a very loud
room. He said it when we were sitting and I believe we continued talking about it
as we were leaving. EAJ: Was Candace Brown there? I don’t recall. It’s hard to
recall because it was so long ago.
[Note: the preceding story is materially different from what we have been told by (1)
Jefferson Wagner, (2) John Mazza, and (3) Scott Dittrich. None of the other
witnesses who claimed to have been apprised of the alleged bribe by Wagner made
mention of this restaurant meeting. Neither Wagner, nor any other witness,
describe a group meeting, or claimed that Katz and/or Daly were told about the
claimed bribe.]
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Call from Villaraigosa
Katz also said she knew about Villaraigosa placing phone calls. She stated that she
was “one of people who led the election campaigns” of Mullen/Peak/Wagner. She
has a 3/7/2017 text to Rick Mullen. She stated that “he [Mullen] had just called me
because he had just received a call from Villaraigosa, and he was upset that
Villaraigosa brought up Reva Feldman’s contract. Villaraigosa had started talking
about running for governor, but then launched into a conversations about
Feldman’s performance, and Mullen was upset and asked me what Villaraigosa had
to do with Feldman.” Katz didn’t know, and “I asked around and someone told me
‘Villaraigosa is Reva’s uncle’.” So, “I texted that to Rick responding to his question.”
This was before the raid on Wagner’s home. Katz continued, “At some point, I
spoke with Wagner, and he said he had received the same call. Skyler also got a
phone call at the same time.” The call was 6 days before Feldman’s performance
review. She believes Wagner.
[Note: Katz’s description contradicts what Mullen told us. Mullen stated that
Villaraigosa made no mention whatsoever of Feldman during the call that they had.
Peak said he had no conversation at all with Villaraigosa, and did not return a
voicemail message that he interpreted as being a campaign call. Neither Wagner
nor Mullen told us that they discussed the Villaraigosa call with Katz].
Criticism of Wagner Affidavit Investigation Report & Raid of Wagner’s Home
Katz stated that “the timeline in your report is off.” She explained this by stating:
3/13/17 was Reva’s performance evaluation, and everyone knew Wagner wanted her
to be replaced, and she knew it too. In 2016, Wagner ran for reelection on a
platform of removing Feldman and cleaning up City Hall – it was common
knowledge he would do that. He won in 11/2016. I’ve been told that in order for the
DA to commence a report, someone must file a “complaint.” The DA’s investigation
must have been launched in 11/2016+ after he won. It’s erroneous to say Feldman
had no reason to be concerned about Wagner in 2017. In 2016, when he ran, he won
on a platform of replacing Reva – Jefferson/Skyler/Mullen’s platform was to revive
the city and replace Reva, and they won by a landslide. Reva knew her job was in
jeopardy – she would have had reason to be in fear of losing her job in 2016.
Katz believes the DA investigation was a result of politics; she felt like it was a
political attack to get him removed from office so he couldn’t protect the City.
According to Katz, whoever “filed a complaint would have expected a raid – maybe
not the kind of raid that occurred, but a raid.” She still wants to know who “filed
the complaint.” She later noted that Wagner did not accuse Feldman of being the
person who caused the raid. She also shared her opinions about what she believes
to be the public’s perception of the matter.
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Views of Jefferson Wagner
Katz expressed sympathy for Jefferson Wagner, noting that his home burned to the
ground and his insurance had lapsed, and he is a really good person and it was a
horrific time for him [sympathetic things about Wagner that other witnesses have
also described].
Katz then continued by discussing her views of Jefferson Wagner. She said that she
knows him to be a very honest person, and she’s never seen him be dishonest. He’s
a one-on-one person. Not a computer guy. Doesn’t even email.
Perspective on Malibu Government
Katz said that she would never want to accuse anyone innocent of wrongdoing, but
she once heard from someone else about a Council member selling a home and there
was a subsequent Council vote from which the Council member “should have been
recused,” but wasn’t. She did not have personal knowledge of the matter, or provide
further information.
Katz said that it saddens her that our report “failed to go into the bigger Malibu
problem, which is unethical corruption that’s not illegal. That’s the most important
part, and is an ongoing problem. He [Wagner] was right when he said people come
to him . . .” She continued by referencing several issues she believed to be part of
what she views as the “true problem in Malibu.” She feels this was “glossed over” in
our report. She said that Malibu has a mandate of preservation [of the
environment], and “that’s the point of why we are here.” Preservation is critically
important to her, and “we are under a lot of pressure from developers. . . . For that
aspect to be uninvestigated is really sad. I assume that in all cities, especially
wealthy ones, things go on. The bigger problem is ethics, and what transpires in
planning, and what goes on. . . .” I again explained the scope of our mandate, which
she said she understands.
Katz said that she has long been involved in Malibu politics and feels it is a “dirty
city,” and expressed her feelings about the community and politics.
Confidential Source Information
Katz then expressed an interest in providing information off-the-record, as a
confidential source. Since we had not had the discussion at the commencement of
the interview, I told her we are authorized to accept information confidentially, and
would not report it out to the City Council, which otherwise is apprised of our
interviews. I asked her if she would like any of the preceding information to be offthe record and confidential, but she said it was not necessary.
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She then stated, as a confidential source, information which, without more, does not
provide a basis for further investigation. Specifically, she referenced an
[unidentified] claimed witness who she stated is unwilling to speak with us.
Conclusion
I thanked Katz for her cooperation. She expressed disappointment that our
investigation had already concluded. I told her that we would report her
information to our client nonetheless. She offered that Councilmember Silverstein
had told her that “you never know where things will go,” and encouraged her to
speak with me.
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