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CITY CLERKS OFFICE
CITY OF MALIBU

‐‐‐‐‐Original Message‐‐‐‐‐
From: Barb Dijker
Sent: Thursday, March 12, 2020 1:17 PM
To: cityclerk <cityclerk@malibucity.org>
Cc: Caren Leib
Subject: District map feedback
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City of Malibu
Office of the City Clerk

3/12/20
Meeting Date_________________________
1A
Agenda Item #________________________

Dear Clerk,

I reviewed the western end all of all the draft district maps. I live on Calpine and I have to say all drafts have illogical
boundaries on the west end. I hope this feedback can be provided to those drafting the maps.
The neighborhood of Malibu Park should not be split up in any way. Malibu Park residents consider Malibu Park to be
the area that can only be only be accessed from the PCH between Zuma creek/canyon and Trancas creek, including all of
Bonsall. This is a geographically isolated area. Malibu Park can and has been isolated from the rest of Malibu by PCH
issues (accidents, events) and flooding at either side of the park. Malibu Park obviously was also worst hit by the
Woolsey fire.
Malibu Park is organizing residents for the purpose of emergency preparedness and community action. The entire park
has common goals and concerns.
I understand there are other considerations for the district boundaries such as population. But I would hope that the
boundaries could make some human sense.
Another area that shouldn’t be split is Point Dume. I note some of the maps split it down what looks like Dume Dr. That
makes zero intuitive sense. Pt Dume is ocean side of PCH, Westward to Zumirez inclusive.
What is intuitive to me is keeping in tact within a district any area which has common ingress/egress from PCH. I realize
this is not an evacuation map. But you might be surprised at how a PCH funnel bonds a community.
So to summarize my suggestion for the west end.
‐ Malibu Park in tact, whether it is with or separate from the western expanse to county line.
‐ Pt Dume in tact.
‐ Kanan proximate... Everything else not in the above, on both sides of PCH, both sides of Kanan, to an eastern boundary
such as East Winding Way (inclusive, all addresses which feed to it). Ramirez cyn and Paradise cove share PCH access and
egress with each other and with Winding Way.
Thank you for your kind consideration. Have a terrific day.
Regards,
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CC: Council; CM; CA ;______; Ref. Binder; Original to _____________
Agenda File

Barb Dijker
Calpine Dr
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DISTRICT MEETING 3-12-20
MALIBU 3-12-20 DISTRICT MEETING.pdf

R

E C E I V E
Mar 12 2020

D

CITY CLERKS OFFICE
CITY OF MALIBU

From:
Sent: Thursday, March 12, 2020 3:55 PM
To: Karen Farrer <kfarrer@malibucity.org>; Jefferson Wagner <jwagner@malibucity.org>; Rick Mullen
<rmullen@malibucity.org>; Skylar Peak <speak@malibucity.org>; Mikke Pierson <mpierson@malibucity.org>
Cc: Reva Feldman <rfeldman@malibucity.org>; Christi Hogin ‐ Office <christi.hogin@bbklaw.com>;
Subject: DISTRICT MEETING 3‐12‐20
Dear City Council,
I was planning on coming tonight and reading the attached, but I am under the weather and do not want to expose myself
to the community.
I hope you will consider my input.
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Thanks,
David

City of Malibu
Office of the City Clerk
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Kelsey Pettijohn
Subject:

New Agenda 3/12/2020 for www.malibucity.org
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City of Malibu
Office of the City Clerk

Mar 11 2020
CITY CLERKS OFFICE
CITY OF MALIBU

3/12/20
Meeting Date_________________________
1A
Agenda Item #________________________
From: Jo Drummond
Sent: Tuesday, March 10, 2020 2:37 PM
To: City Council; Kathleen Stecko; Patricia Salazar; Rick Mullen; Jefferson Wagner; Karen Farrer; Skylar Peak; Mikke
Pierson
Cc: Colin Drummond;
Subject: Re: New Agenda 3/12/2020 for www.malibucity.org

Attn: Honorable city council members and Mayor Farrer,
I do agree that Malibu voting should be split into location districts so that we are being represented by those
familiar with our area issues and communities. I would assume Big Rock would be in the Las Flores indicated
area and that the representative on the ballot would be from this area.
I cannot make the meeting on Friday as I’ll be out of town but hope our voices are heard.
Pls advise if I’m incorrect on this matter, thanks so much, Jo Drummond

On Mar 10, 2020, at 10:02 AM, City Council <listserv@civicplus.com> wrote:
View this in your browser

This complimentary message is being sent to opt-in subscribers who might be interested in its content. If you do not
wish to continue receiving these messages, please accept our apologies, and unsubscribe by following the instructions
at the bottom of this message. * * * * * * *
March 12, 2020 Malibu City Council Special Meeting Agenda - District Elections Public Hearing

City Council

March 12, 2020 Special Meeting… View in the Agenda Center

* * * * * * * This complimentary message is being sent to opt-in subscribers who might be interested in its content. If
you do not wish to continue receiving these messages, please accept our apologies, and unsubscribe by visiting our
website at: http://www.malibucity.org/list.asp?mode=del
1

3/12/20
CC: Council; CM; CA ;______; Ref. Binder; Original to _____________
Agenda File

D

Please note, we will not sell or give your e-mail address to any organization without your explicit permission.

You are receiving this message because you are subscribed to City Council on www.malibucity.org. To
unsubscribe, click the following link:
Unsubscribe
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ATTACHMENT 2

Heather Glaser
From:
Sent:
To:
Subject:
Attachments:

K Hill
Tuesday, March 10, 2020 12:56 AM
Jefferson Wagner; Karen Farrer; Rick Mullen; Skylar Peak; Mikke Pierson; Heather Glaser; Christi Hogin
- Office; Trevor Rusin
District Elections – next meeting Thursday, March 12
KHill_toCouncil_reDistricting.pdf

Dear Council members,
Please find attached my memo on District Elections, for consideration at the next meeting, Thursday March 12, at 6:00
PM.
At first glance, you might look at some of the ideas and think, "The horse has already left the barn." But any of those
ideas may become more relevant again, especially if/when the matter goes to litigation. Anyway, there are some ideas
of immediate relevance in there too.
It's eight pages. You might want to grab a cuppa and a highlighter. ;‐)
Best,
Kraig
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14028. (a) (1) A violation of Section 14027 is established if it is shown by the totality of the
circumstances that members of a protected class are not equally able to reasonably participate in
the local political processes of the political subdivision because racially polarized voting occurs in
elections for members of the governing body of the political subdivision or in elections incorporating other electoral choices by the voters of the political subdivision. Elections conducted prior
to the filing of an action pursuant to Section 14027 and this section are more probative to establish
the existence of racially polarized voting than elections conducted after the filing of the action.
(2) At a minimum, to make a showing under paragraph (1), the party asserting the violation
must demonstrate, by a preponderance of evidence, that the following three factors have been
met:
(A) The protected class is sufficiently large in number and geographically insular to comprise a
voting majority within a proposed district that is intended to be represented by a single member of
the governing body of the political subdivision.
(B) The protected class has previously voted in a cohesive and reasonably uniform manner.
(C) The voting preferences of the bloc-voting majority show that it is a unified bloc that regularly
prevents the protected class’s preferred candidate from prevailing.
This memo shows that none of the three required factors – (2) A, B, C above – can be met.
We need look no further into the code because the required minimum showing categorically cannot
be met; nonetheless, we will look further at the most remotely hypothetical considerations too.
Malibu Hispanics are not “sufficiently large in number”
First, let’s address (a)2(A). The protected class, nominally Hispanics in this case, must be
“sufficiently large in number and geographically insular to comprise a voting majority within a
proposed district…”
There are so few hispanics in Malibu – 6.1% of residents, according to the 2010 Census – that they
could not comprise a significant voting block, even if they all lived in a single one of five districts.
With each district representing ~20% of the total resident population, a unified block would need to
be comprised of over 10% of the total population to win a majority within its own single district. So
even if all Hispanics lived in the same district, they’d need to be proportionately nearly double the
number that currently lives throughout all of Malibu, to have any effect on voting outcomes. On top
of that, this analysis assumes that everyone who can vote actually does so. That's a preposterous
assertion, of course, which means that all of the points made in this memo concerning voter
percentages are necessarily even more true in reality than in theory.
In this regard, Malibu is clearly distinguishable from Santa Monica (which stood up to Grimes/
Shenkman and lost). Depending on whose numbers are used, Santa Monica has proportionately two
to four times the Hispanic population compared to Malibu (percentages reported range from 13% to
20+, vs. Malibu’s 6.1%).
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Moreover, Santa Monica does have a geographical aspect to its racial distribution – more Hispanics
live further South in the city – which could arguably provide a toehold for the concept of “raciallypolarized.” In contrast, Malibu’s Hispanic population has no evident bias in geographical distribution. (Indeed, it’s so scant, it could scarcely be said to “cluster” even if it were in one area.)
The Code's standard by which to consider these population size numbers is “by a preponderance of
the evidence.” Even if all of the 6% population that’s Hispanic were in one of five districts, they
would not comprise the required 10+% to form a majority in that district. That is not merely a
“preponderance,” it's a certainty that the protected class is not sufficiently large in number.
Thus, basic math clearly shows that Mr. Grimes cannot meet the population size requirement
in (a)(2)(A). Because of that, a 14028.(a)(1) Violation of Section 14027 cannot be established.
The analysis need go no further.
Nonetheless, even beyond that, there is no evidence offered, or even obtainable, to meet
Factors (B) and (C). Namely, there is nothing to suggest that Malibu Hispanics have in the past
“voted in a cohesive and reasonably uniform manner" [Factor(B)]; or that the “preferences of the
[white] bloc-voting majority show that it is a unified bloc that regularly prevents the protected
class’s preferred candidate from prevailing” [Factor (C)]. There is not even evidence to suggest that
the few Hispanics in Malibu have ever even had a “preferred candidate.”
No “totality of circumstances” can satisfy the §14028(A)(2) requirements
For the sake of argument, we should consider that, while the three specific showings in §14028(A)
(2) are required to be made, the Code also states – almost contradictorily – that a Violation can be
“established by the totality of the circumstances.” The following points negate the notion that there
could be some hard-to-quantify “totality” in play, while underscoring that Factors (2)(B) and (2)(C)
above cannot be met, as they speak to how Hispanics have voted in past elections on ballot
initiatives of presumed concern to Hispanics.
Mr. Grimes implicitly acknowledges that evidence of racial polarization is lacking, in resorting to
an argument that completely ignores the three requirements of §14028(A)(2). He asserts that when a
city (i.e., Malibu) hasn’t had an Hispanic candidate run for office, vote outcomes on certain racerelated propositions can serve as proxies for racial bias. To make his argument, he must assume at
the threshold that racially-polarized voting could be possible, despite the absence of any historical
Hispanic political presence at all. Malibu, in its short history as a City, has not faced any
community-wide racial issues. Nonetheless, Grimes specifically cites Propositions 187, 209, and
“229” (by which he means Proposition 227) as examples where the vote outcome must speak of
racial bias; he presumes that Hispanics would have voted against each one. Yet for each, the only
evidence he offers is its winning percentage in Malibu, as though that were probative of something.
To humor his argument, let’s look at what could conceivably be concluded from each of those
three winning percentages, to see whether it could be read as evidence of racial polarization.
Prop 187 barely passed in Malibu at 50.9%. While most Hispanic voters statewide voted against it,
23% of Hispanics did vote in favor of it. If we assume that Malibu’s Hispanics voted similarly to
statewide Hispanics – as Mr. Grimes implies – and if we assume that the proportion of registered
3

voters per race is at least somewhat similar among the races1 – then a 23% Yes vote among Malibu’s
6% Hispanics would have constituted 1.4% of the overall vote in Malibu. Which means that the
Hispanics who voted Yes on Prop 187 were enough to make it pass at 50.9%. That result contradicts
Mr. Grimes assumption that Hispanic voting power would have gone against the Proposition – here
Hispanic votes actually helped to pass the Proposition! The reading most charitable to Mr.
Grimes position would be that race was not dispositive of the outcome in Malibu. Which of
course negates his assertion of bias.
Similarly, 25% (1/4) of Hispanics statewide voted for Prop 209; in Malibu it passed at 54%. With
assumptions similar to the ones above, even if 3/4 of Hispanics in Malibu had voted against the
Proposition, it still would have passed (54% - the remaining 1/2 of 6% = 51%). Once again, race
was clearly not dispositive of outcome in Malibu.
Prop 227 passed at 61% overall – a higher margin – but with a full 40% Hispanic support, you can’t
even say the vote met the standard of being “racially polarized”2 – by definition, it's not polarized if
substantial numbers of voters are on each side. In any case, if all the Hispanics in Malibu had all
voted together either one way or the other, it could not have been dispositive of the outcome.
So, in all three of the ballot Propositions that Mr. Grimes singles out and relies upon entirely,
there’s no way that Malibu’s 6% of hispanics could have made a whit of difference. His
argument loses categorically on the sole evidence he puts forth. He has shown no evidence that
even leans in the direction of “racially polarized voting,” let alone meeting the three
requirements of §14028(A)(2).
Based on the evidence demonstrating that there is no possibility that “racially polarized voting”
exists in Malibu, Attorneys Shenkman and/or Grimes would be foolish to actually bring suit. Their
total lack of evidence could well be viewed by a judge as being indicative of a frivolous suit, in
which case they themselves could risk losing a substantial amount of money. They seem smarter
than all that. The City should call it a shakedown, and call their bluff.
On the districting process
If the City is hell-bent on not calling Shenkman/Grimes’ bluff, and intends to continue ahead with
the ballot initiative plan, then a few more comments are in order.
In case it’s not obvious: the demographer should be studying, not only how to split Malibu into
districts of nearly equal resident population, but also how any potential boundary lines interact with
the distribution of Hispanics in the City. By experimenting with different assumptions about
distribution, the demographer could develop additional evidence showing that no conceivable
configuration could be significantly “racially-polarized.”
1 Historically, Hispanics vote at somewhat lower rates than do whites, but Malibu’s Hispanic population is likely
somewhat more educated and legally documented than the general HIspanic population in the state, so may vote at a
rate similar to other races.
2 Incidentally, Prop 227, which had the effect of eliminating many "bilingual" classes, was repealed by Proposition 58
in 2016, so as an example of a potentially discriminatory measure, it’s been mooted.

4

For example, the demographer (and perhaps a statistician) could use the following method to
determine that now matter how the boundaries are drawn with respect to Hispanic populations, there
can be no significant effect on Hispanic enfranchisement.3 First, the demographer would try to draw
districts that each meet the “approximately 20% population” with one of them containing the
greatest possible concentration of Hispanics (while still abiding by anti-Gerrymandering rules).
Surely there is no one district that could be drawn that would contain more than, say, ⅓ of the
Hispanics in town – which would be ~2% of the total population, vs. ~18% non-Hispanic in the rest
of that district.
Then, in a second approach, the demographer could go in the conceptually opposite direction, to try
to draw boundaries that would distribute the Hispanics evenly – so each district would have as
Hispanic ~1.2% of the total City population.
Then the statistician, working with those two extreme cases of Hispanic distribution – “clustered”
and “evenly distributed” – could make a quantitative evaluation that would show that neither distribution is significantly different in terms of “racially-polarized” voting outcomes. In other words,
you could use the two most opposite philosophies that could inform the map boundaries to
demonstrate that no configuration of boundaries could make a significant difference.
Having made that quantitative case about how to adjust the boundaries, you’ve then also just
made the case that no boundaries are helpful, so therefore cannot be required.
You could pay the demographer and/or statistician a few dollars more now to implement that
described methodology, and then save all the money that would go into putting an initiative on the
ballot. If Grimes and Shenkman were still bent on suing the City, you’d have in hand the evidence
on which to base summary judgment (or some other liminal motion) in the City’s favor.
Balancing voting rights
The following may be relevant in regard to any arguments the City might want to make re the
§14028(a)(1) “totality of circumstances,” as that language seems to imply that voting rights may be
subject to some sort of balancing test.
At the first public meeting on the topic, a speaker pointed out that switching from at-large elections
to district-based elections would significantly disenfranchise voters. Whereas now a voter gets to
vote for two or three Council positions every two years, under the district plan that same voter
would get to cast only one vote every four years. So, under the latter plan, that same voter would be
casting only 1/5 the number of votes over time, so could reasonably be said to be only 1/5 as
enfranchised as under the current system. This would be a significant detrimental effect on voting
rights. One could counter that that voter’s vote would still count for something significant, in now
being 1 among only 1/5 of the City’s registered voters. Yet there’s no getting around the fact that the
voter who now gets to weigh in every two years would be limited to once every four years, and thus
less able to influence the performance of the Council as a whole in a timely manner.
3

I had thought that perhaps the demographer could learn things about Hispanic distribution that might inform the
final boundaries to be presented in the ballot initiative, but that is not allowed, according to the Supreme Court in
Shaw v. Reno, 509 U.S. 630 (1993) (Council districts shall not be drawn with race as the predominant factor.)
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Any court concerned with voting rights in Malibu would be faced with a districting plan that
demonstrably would not address any issue of racial polarization, yet which would at the same
time disenfranchise all voters in the manner just described. The court could not ignore the
disenfranchisement that would occur, just to say, “Well, we don’t know if districts would help with
racial issues, but let’s try it.” No, the court can’t restrict definite rights for the sake of a hypothetical,
uncertain benefit. This is particularly the case where Equal Protection issues are in play, in which
governmental action is subject to "strict scrutiny" (discussed below).
Beyond that, there would certainly be significant detrimental effects in shifting residents’ identity to
one focused on their own neighborhood rather than the whole of Malibu. Districting, almost by
definition, would result in profound polarization of a cultural sort more significant than any
racial effects that currently exist in Malibu.
“Districts shall not be drawn....”
Further, the Grimes/Shenkman gambit can be interpreted as a violation of Elections Code
§21601(6): “Consistent with the principles established in Shaw v. Reno, 509 U.S. 630 (1993),
council districts shall not be drawn with race as the predominant factor.” In Shaw, the Supreme
Court ruled that redistricting based on race must be held to a standard of strict scrutiny under the
Equal Protection clause. There, the emphasis was on how the districts were drawn, but the explicit
language of the decision and its underlying intent would equally apply to whether districts shall be
drawn at all in the first place: “Council districts shall not be drawn with race as the predominant
factor.”
On its face, that language of the Supreme Court appears to call unconstitutional any reading of the
CVRA that would require districts to be drawn, if a racial motive for drawing them is a
“predominant factor.” In other words, if you have districts already, you can’t jigger their boundaries
based on race; and if you don’t have districts, nor can you suddenly draw them with race in mind.
Applying the Equal Protection law strictly in the present case, as the Shaw decision requires, would
mean that the remedy – creating districts, in this case – would be subject to strict scrutiny. This
requires that the government be able to demonstrate to a judge that the drawing of districts meets
three conditions:
1. That it’s necessary to a "compelling state interest";
2. that the law is "narrowly tailored" to achieving this compelling purpose; and
3. that the law uses the "least restrictive means" to achieve the purpose.4
Harking back to the discussion of the math on Malibu Hispanics, it would seem impossible to show
that drawing districts would fulfill any state interest whatsoever, let alone a compelling one. And
how could the drawing of districts be described as “narrowly tailored,” as its unintended
consequences of disenfranchising all voters (discussed above) would be more broadly significant
than any hypothetical, unspecified benefit it might produce?
4

Here I’m reaching back into the aether of my Constitutional Law classes nearly 30 years ago, but my argument
would be simple enough to double check, if/when it becomes useful.
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In sum, weighing the state CVRA and the Supreme Court's Shaw decision together, it’s clear
that districts must not be drawn, because no conceivable violation of Section 14027 can be
established by the evidence; drawing districts can’t be done with race as a predominant factor;
and in any case, it would have to be done in a manner that would stand up to strict scrutiny,
which it cannot do.
Relationship of Council to Mayor
If districting were to occur, having a district-wide elective mayor would provide some small
consolation towards maintaining citywide identity and unity among residents. Without any single
voice of unity, districting would be a recipe for contentiousness among neighborhoods. It would
irreparably divide our community. Even in the best of cases, it would produce undesirable “horsetrading” effects, where council members in different districts would be basing decisions upon quid
pro quo’s, rather than on the merits of a given issue or on the overall community good. This is not
some speculative conspiracy theory; for better and mostly worse, "horse trading" is part of the basic
activity of district-based legislators at both the state and federal level.
A question then would be whether the Council should consist of four or six members. Four would
be more streamlined, and would produce more efficient meetings. But it would be helpful to have
the demographer draw several map variations showing how the City would be divided into four and
six parts, respectively, to see if either approach might yield more “natural” divisions between
neighborhoods. Let's have the demographer produce those maps.
A deeper question: Why, if the City is to be restructuring its government, are we not being presented
with other options for comparison, such as “strong mayor,” or other hybrid forms of known
efficacy? It’s as though the citizenry is being asked to reinvent the wheel, for no good reason, and
then being asked whether we want want whitewalls or all-terrain tread, but without any discussion
of whether the wheels should run in a 4WD configuration, or have radials, etc....
The Draft Maps
Of the four proposed maps, only Nos. 1 and 2 are not clearly Gerrymandered – as 3 and 4 would be
perceived to be, with their discontinuous areas (Busch in No.3, trailer park in No.4). The latter two
would be more likely subject to lawsuit under (3)(B), (C) and (D) of Elections Code §21601.5
This is not to suggest that Nos. 1 and 2 would necessarily withstand scrutiny, just that they’re better.
5 §21601: ... b) To the extent practicable, the geographic integrity of any local neighborhood or local community of
interest shall be respected in a manner that minimizes its division. A “community of interest” is a population that shares
common social or economic interests that should be included within a single district for purposes of its effective and fair
representation….
c) District boundaries should be easily identifiable and understandable by residents. To the extent practicable, districts
shall be bounded by natural and artificial barriers, by streets, or by the boundaries of the city.
d) To the extent practicable, and where it does not conflict with the preceding criteria, districts shall be drawn to
encourage geographical compactness in a manner that nearby areas of population are not bypassed in favor of more
distant populations.
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It would help to know how closely the boundaries in the draft maps hew to the “substantially equal
in population” requirement, to know how much play there may be, and in which direction. For
example, each of the maps splits the Sycamore neighborhood. As it is, that boundary would appear
to violate Criteria (3)(B) of Elections Code § 21601, that “To the extent practicable, the geographic
integrity of any local neighborhood or local community of interest shall be respected in a manner
that minimizes its division.” Which way could that line be shifted to keep the neighborhood
together?
Note that my heuristic idea of slicing five districts "horizontally" is likely not workable, because it
seems to violate that same code section. Horizontal slices would seem to disrespect the "local
community of interest." That is unless you could make the case that the "local community of
interest" of greatest significance is the whole community of Malibu. That section goes on to define,
"A 'community of interest' is a population that shares common social or economic interests that
should be included within a single district for purposes of its effective and fair representation."
Indeed, the argument that many citizens have been making is, in effect, that the single district of
most effective and fair representation is one district for the whole community of Malibu. That
unified "community of interest" argument is especially plausible, in light of all the math regarding
the protected class sufficiently large in number standard (recall discussion above).
Curiously, the "community of interest" standard would also provide a rationale for treating
beachside neighborhoods differently from the rest of Malibu. For instance, beach lots aren't required
to meet TDSF standards or the second story 2/3 Rule, and they have a host of unique issues
involving wave uprush, sea level rise standards, shoreline protection devices, etc. So, depending on
how many districts were to be drawn, beach parcels might comprise one or two districts, with the
remainder of districts spread from East to West using an approach similar to how the four sample
maps were done (with different boundary lines, of course). If the total number of districts was 4,
perhaps 1 of them would be "beachside," adjusted to include 25% of the resident population; if there
were 6 districts total, perhaps 2 of them would be beachside, East and West.
Until the demography on 4 and 6 districts is done, in different versions that include and
exclude beach district(s), one can't know where the best boundaries would actually be drawn.
Until then, the community as a whole knows the simple truth: that boundaries are divisions, and we
all wish to remain undivided.
Sincerely,
Kraig Hill
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