MINUTES
MALIBU CITY COUNCIL
REGULAR MEETING
JANUARY 25, 2021
TELECONFERENCED VARIOUS LOCATIONS
6:30 P.M.
-

The following meeting was held pursuant to the Governor’s Executive Orders N-25-20 and
N-29-20 and fully teleconferenced from various locations during the coronavirus disease
(COVID-19) pandemic.
REGULAR SESSION CALL TO ORDER
Mayor Pierson called the meeting to order at 6:32 p.m.
ROLL CALL
The following persons were recorded in attendance via teleconference by the Recording
Secretary:
PRESENT: Mayor Mikke Pierson; Mayor Pro Tern Paul Grisanti; and Councilmembers
Karen Farrer, Bruce Silverstein, and Steve Uhring
ALSO PRESENT: John Cotti, Interim City Attorney; Reva Feldman, City Manager; Lisa
Soghor, Assistant City Manager; Heather Glaser, City Clerk; Jesse Bobbett, Community
Services Director; Yolanda Bundy, Environmental Sustainability Director; Richard
Mollica, Planning Director; Rob DuBoux, Public Works Director; Kelsey Pettijohn,
Deputy City Clerk; Susan Dueflas, Public Safety Manager; Jerry Vandermuelen, Fire
Safety Liaison; Raneika Brooks, Associate Planner; and Jessica Thompson, Associate
Planner
PLEDGE OF ALLEGIANCE
Mayor Pierson led the pledge of allegiance.
APPROVAL OF AGENDA
MOTION

Councilmember Farrer moved to approve the agenda.
The motion died due to lack of a second.
Councilmember Uhring suggested hearing Item Nos. 7.C. and 7.D. concurrently
and Item Nos. 7.E. and 7.F. concurrently. He stated the Council had decided to
hear these items concurrently at its January 11, 2021 Regular meeting.
Mayor Pro Tern Grisanti questioned if the minutes for the January 11, 2021 Regular
meeting reflected that those items were to be heard concurrently.
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Councilmember Uhring stated the motion on January 11, 2021 to hear the items
concurrently was made by himself, seconded by Councilmember Farrer and carried
unanimously.
In response to Councilmember Farrer, City Clerk Glaser stated as she recalled on
January 11, 2021 the items agenized tonight as Item Nos. 7.C. and 7.D. were to be
heard concurrently and the items agenized tonight as 7.E. and 7.F. were to be heard
concurrently.
MOTION

Councilmember Uhring moved to hear Item Nos. 7.E. and 7.F. concurrently.
In response to Councilmember Uhring, Councilmember Farrer suggested
considering motions to hear items concurrently one at a time. She indicated
opposition to hearing Item Nos. 7.E. and 7.F. concurrently.
Councilmember Silverstein seconded the motion.
The question was called, and the motion carried 3-2, Councilmember Farrer and
Mayor Pro Tem Grisanti dissenting.
In response to Councilmember Silverstein, City Clerk Glaser stated seven speakers
had signed up for Item No. 7.C. and 15 had signed up for Item No. 7.D.

MOTION

Councilmember Silverstein moved, and Councilmember Uhring seconded a motion
to hear Item Nos. 7.C. and 7.D. concurrently.
Councilmember Silverstein stated he was concerned that if the items were heard
separately the Council would not have time to get to Item No. 7.D. and many people
had signed up to speak on that item.
The question was called, and the motion carried unanimously.

MOTION

Councilmember Uhring moved to approve the balance of the agenda.
The motion died due to lack of a second.
Councilmember Silverstein stated he believed Item No. 7.D. should have been
placed under Section 4 Ordinances and Public Hearings. He stated he had already
spoken to Interim City Attorney Cotti regarding the placement of this item on the
agenda. He stated Item No. 7.D. should be heard before the other items in Section
7 Council Items since many people had signed up to speak on the item at the
January 11, 2021 Regular meeting and again at this meeting. He stated it would be
unfortunate if the meeting again ran too late to hear the item.
-

—

Mayor Pierson stated there were a lot of important issues including two appeals on
the agenda.
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Councilmember Silverstein stated Item No. 7.D. should be heard after the appeals.
He stated the appeals were important to the residents.
In response to Mayor Pierson, Interim City Attorney Cotti stated Councilmember
Silverstein made his request based on Resolution No. 98-083, which set forth the
ordering of the agenda. He stated he had a discussion with Councilmember
Silverstein that highlighted some ambiguity in Section A of Resolution No. 98-083.
He stated Councilmember Silverstein believed his item should have been placed on
the agenda under Section 4 Ordinances and Public Hearings. He stated it was
within the Council’s discretion to move the item up.
-

Mayor Pierson stated Item Nos. 7.A. and 7.B. should be pretty quick.
Councilmember Silverstein stated he believed Council appointments would take
longer than they usually did. He stated he had received over 100 written comments
in support of Item No. 7.D. and it was important to get to that item tonight.
MOTION

Councilmember Silverstein moved to hear Item No. 7.D. after 4.B.
The motion died due to lack of a second.
Mayor Pierson stated he believed Item No. 7.D. should be considered at a Special
meeting regarding homelessness.
Councilmember Silverstein stated the Council’s action on the item would be
determined after it was presented.
Councilmember Uhring stated homelessness was the biggest issue for the Council
this year. He stated if the Council did not get to the item tonight he would
recommend adjourning the meeting to a date later in the week.
In response to Mayor Pro Tem Grisanti, Mayor Pierson stated the motion to hear
Item No. 7.C. and 7.D. concurrently had carried unanimously.

MOTION

Councilmember Farrer moved, and Councilmember Uhring seconded a motion to
approve the balance of the agenda. The question was called, and the motion carried
4-1, Councilmember Silverstein dissenting.

MOTION

Mayor Pierson moved, and Mayor Pro Tem Grisanti seconded a motion to adjourn
in memory of Kathy Sullivan. The question was called, and the motion carried
unanimously.

REPORT ON POSTING OF AGENDA
City Clerk Glaser reported that the agenda for the meeting was properly posted on January
14, 2021.
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ITEM 1

CEREMONIAL/PRESENTATIONS
None.

ITEM 2.A.

PUBLIC COMMENTS
Councilmember Silverstein requested the City Manager keep her camera on during
public comment.
In response to Councilmember Farrer, Interim City Attorney Cotti stated he was
not aware of a requirement for the City Manager to be on screen. He stated the
Brown Act required the Councilmembers to be on screen to determine a quorum.
He stated the Council could direct the City Manager to stay on screen.

MOTION

Councilmember Farrer moved and Mayor Pro Tem Grisanti seconded a motion to
direct the City Manager to turn her camera on and off at her discretion.
Councilmember Silverstein stated when Council meetings were held in chambers
it was not up to anyone’s discretion if they sat on the dais.
The question was called, and the motion carried 3-2, Councilmember Silverstein
and Councilmember Ubring dissenting.
Bill Sampson expressed concern he had heard Mayor Pierson may be working
behind closed doors with a federal judge on camping and homelessness issues. He
indicated opposition to buying City Manager Feldman out of her contract.
Pamela Conley Ulich thanked the Council for adjourning in memory of Kathy
Sullivan. She expressed hope Malibu could be an example of how to disagree
civilly. She stated everyone in the meeting loved Malibu and wanted to make it
better. She stated the City would celebrate its 3 0th anniversary in 2021. She stated
when she was on Council for the 1 6th anniversary a mural was created at Bluffs
Park.
Robert Brinkman stated he was a resident in Malibu Park. He stated his house
burned down in the Woo lsey Fire and he was in the process of rebuilding. He stated
his neighbor sold his property and the new owner was trying to rebuild a much
larger house. He stated the neighbor’s project had been reduced but it included a
concrete wall placed to detract from Mr. Brinkman’ s view. He stated spite walls
were being permitted because they were attached to the house.
Dermot Stoker thanked City staff for its work permitting his home improvement
project. He thanked City Manager Feldman for her work and commended her
professionalism. He stated City Manager Feldman was dedicated to the City and
had strong relationships with other agencies. He stated the majority of residents
who voted for Councilmember Silverstein must be appalled by his behavior. He
indicated support for recalling Councilmember Silverstein.
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Josh Spiegel stated City Manager Feldman had been treated poorly by many people
in the City. He stated it was inappropriate to harass, threaten and insult someone
when you were unhappy with their job performance.
Daphne Anneet stated she was recently appointed to the Public Safety Commission
by Councilmember Silverstein. She stated Councilmember Silverstein and she had
more differences of opinion than she expected. She stated people went into public
service with a good heart, hard work ethic, and a desire to bring benefits to the
communities they served. She stated if there was an issue with how the City was
run people needed to look to their elected officials and the direction they were
giving to the City Manager. She stated it was inappropriate to make City Manager
Feldman a target for name calling and insults. She stated City Manager Feldman’s
offer to let the City buy her out of her contract was reasonable.
Tracy Stoker was not present at the time of the hearing.
Dana Graulich stated the community clearly expected more civil interactions from
their representatives. She questioned what the City was doing to investigate the
hostile work environment claims from City Manager Feldman. She stated it would
be difficult to attract a qualified City Manager in a culture of bullying and
harassment with challenges including the COVID- 19 pandemic, rebuilding from
the Woolsey Fire, wildfire threats and homelessness. She discussed the importance
of efficiently working through agenda items. She stated the residents needed City
services to function.
Drew Leonard indicated support for Ms. Anneet’s comments. He expressed
disappointment that a small group ofpolitical activists otherwise uninvolved in City
government had been able to impact City Manager Feldman’s job performance.
Lloyd Ahern discussed the January 11, 2021 Regular meeting. He stated
Councilmember Silverstein took over 20 minutes to discuss the approval of the
agenda and took up significant amounts of time on other small items. He stated the
Council was unable to get to Councilmember Silverstein’ s items because of time
spent on other items.
Mark Baute stated the January 11, 2021 Regular meeting was an embarrassment.
He stated Councilmember Silverstein and Councilmember Uhring did not know
how to work as a team. He stated shouting on social media did not work. He stated
the No Camping Ordinance was poorly conceived and drafted. He stated the City
needed outside investigations into City Manager Feldman’s and Councilmember
Silverstein’ s Human Resources complaints. He stated Councilmember Silverstein
had promised to get rid of City Manager Feldman during his campaign, but he did
not have the votes to terminate her contract. He indicated support for the two
female leaders in the City, Councilmember Farrer and City Manager Feldman.
Doug Stewart stated the claims in the letter from City Manager Feldman’s attorney
had been well-documented on video and social media. He stated Councilmember
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Silverstein was using his position to stop the operation of the City government. He
stated it was important to work with the rest of the Council. He stated the City had
a duty to investigate workplace harassment claims to create a safe work
environment for other employees. He discussed how a corporate board would
respond to a workplace harassment claims like this. He stated the City may have a
sitting Councilmember who violated state and federal laws.
Barb Dijker was not present at the time of the hearing.
Jo Drummond encouraged the Council to think of the greater good and work
together. She expressed disappointment some ofthe speakers demonized an elected
official. She stated the tension may have begun when Councilmember Silverstein
was not elected Mayor Pro Tem. She stated City Manager Feldman had a right to
resign.
Chris Frost stated the Councilmembers he had worked with were congenial,
receptive and willing to do the work to get things done. He stated he had always
found staff helpful. He stated he had always been able to find common ground with
Councilmember Uhring on public safety issues. He stated unheard items from the
January 11, 2021 Regular meeting had delayed the hearing of the mid-year budget.
He stated public safety items were included in the mid-year budget report. He
stated proposals related to public safety needed to go through the Public Safety
Commission. He stated the City was operating at half its capability due to recent
divisiveness and hostility. He stated the staffs work was what kept the City
moving. He stated the City had many important safety issues to address through
collaboration between the Council, staff, and Commissions.
Terry Davis stated she was dismayed by the announcement that City Manager
Feldman had offered to leave the City. She stated political tactics including
bullying, slander, lies, and violence were destructive. She stated the City Manager
had been pushed into a corner and forced to either spend City time defending herself
or leave. She stated challenge was healthy. She stated if there was wrongdoing in
the City it had to be found and addressed civilly and respectfully.
Julie Hoffman was not present at the time of the hearing.
Jeff Harris stated he had lived in the City since 1976. He stated the City was formed
to protect the citizens and environment and allow people to have cordial
interactions with their local government. He stated he was disappointed one
Councilmember had paralyzed the inner workings of the City. He stated the City
was coping with the COVID-19 pandemic and rebuilding from the Woolsey Fire.
He stated Councilmember Silverstein needed to be more cordial, responsible, and
reasonable. He stated Councilmember Silverstein’ s treatment of City Manager
Feldman was disheartening and there should be independent investigations.
Alexis Aria was not present at the time of the hearing.
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E. Barry Haldeman stated he had never seen the City in such disarray as since the
November 2020 General Municipal Election. He stated there had been accusations
of fraud, bribery, and dishonesty with very little hard evidence. He stated
Councilmember Silverstein had filed two complaints to the State Bar of California
regarding Interim City Attorney Cotti and Best & Krieger LLP. He stated the
potential litigation from City Manager Feldman may lead to increased attorney
costs, insurance premiums, and additional turnover. He stated the cost of buying
out the City Manager’s contract was the equivalent of one and a half additional
Sheriffs Department vehicles. He recommended an outside labor firm investigate
the practices of the City.
Joe Patterson questioned if City Manager Feldman would be put on administrative
leave after threatening litigation due to a hostile workplace. He discussed recent
small fires in the City and questioned if the cause of the fires was being investigated.
He questioned what the City was doing to prevent future fires. He questioned what
information from the Los Angeles County Fire Department and Los Angeles
County Sheriffs Department could be provided. He stated people wanted
transparency and indicated support for Item No. 7.F. He stated overnight parking
restrictions along Pacific Coast Highway (PCH) had a big impact. He indicated
support for Item No. 7.D.
Hamish Patterson stated the Council was a nonpartisan body. He stated the Council
represented the residents and reflected the community as a whole. He stated
everyone needed to take responsibility for themselves. He stated very few people
participated in the public process. He stated he was involved to help build things.
He encouraged the Council to have an in-person public forum.
Norman Haynie discussed the sacrifices Councilmembers made in their service to
the community. He commended Planning Director Mollica for his work and
congratulated him on his appointment as Planning Director. He expressed concern
his hotel project was facing delays during the initial study process. He discussed
the environmental impacts of the current uses of the property.
Lynn Norton stated she never said City Manager Feldman should be fired. She
stated she was shocked by some claims in the letter from City Manager Feldman’s
attorney. She stated the letter implied former Councilmember Jefferson Wagner
may present a physical threat to City Manager Feldman. She stated the Public
Records Act provided an opportunity for the public to investigate government. She
stated some records were only available to the Council and the City’s phone records
should be provided to Councilmembers. She indicated support for Mr. Haynie’s
project.
Hak Wong stated he had lived in the City for 25 years. He indicated support for
more transparency in the City and holding public servants responsible. He
discussed distribution of COVID- 19 vaccines through the counties. He stated there
was no accountability in the City. He stated it was good the Councilmembers had
different perspectives.
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Scott Dittrich discussed the recent fire up Rambla Pacifico Street outside the City.
He stated Councilmember Silverstein ran on a platform to replace City Manager
Feldman. He stated it was wrong that City Manager Feldman was not providing
Councilmember Silverstein with the information he requested. He stated City
Manager Feldman was a control freak and did not always release information at the
appropriate time. He stated Councilmembers Silverstein and Uhring got the most
votes based on their platform to replace the City Manager. He stated he wished the
conversation would focus on the pros and cons of the City Manager instead of
Councilmember Silverstein’s tone. He stated former Councilmember Rick Mullen
got the most votes in the November 2016 General Municipal Election and got the
fewest in the November 2020 General Municipal Election. He stated everyone
supported Mr. Haynie’s project, but it had dragged on through the City’s processes.
He stated projects people wanted got buried.
Georgia Goldfarb encouraged the Council to focus on critical issues in the City.
She recommended the public speakers hold themselves to the same standards as the
Councilmembers. She indicated support for City Manager Feldman’s resignation.
Kraig Hill recommended placing an item on an upcoming agenda to address onsite
wastewater treatment system (OWTS) requirements for inter-family property
transfers in response to Proposition 19. He stated there had been sniping on all
sides. He stated the City Manager should prioritize the Vision and Mission
statements. He stated if the City Manager understood the rural values of the City
she would not allow paving the Civic Center with sidewalks, paving the Bell lot,
turning the Island parcel into a parking lot, slowing down the pesticide ban, and
implicitly permitting short-term rentals (STR) by charging transient occupancy tax.
He stated the City Manager should choose to cut staff positions or delay paving
projects instead of cutting an Environmental Commission, Dark Sky Ordinance
enforcement, and the solar panel projects. He stated City Manager Feldman was
not solely to blame but the City was off-track.
Melanie Goudzwaard congratulated Councilmember Silverstein for following
through on his campaign promise. She congratulated Councilmember Uhring on
supporting Councilmember Silverstein. She stated after the Council’s January 11,
2021, she believed it was only a matter of time before City Manager Feldman
separated from the City. She stated City Manager Feldman responded respectfully
to the vitriol she faced. She questioned if a man would be treated the same way.
She stated she did not know City Manager Feldman well, but she had always been
helpful and responsive. She stated she hoped the Woolsey Fire rebuild appeal
would be heard tonight.
John Mazza stated many of the people speaking against Councilmember Silverstein
did not vote for him. He stated there was a group in the City that tried to get things
done but many items were delayed including rodenticide ban and STR regulations.
He stated that group was active in the most recent election to create change. He
stated Councilmembers Silverstein and Uhring were elected to create change and
they had been. He stated a lawyer would be able to determine if there had been

Malibu City Council
Minutes of January 25, 2021
Page 9 of3l
harassment. He indicated opposition to the implication that former Councilmember
Jefferson Wagner was a threat to City Manager Feldman and that he lived outside
the City when he was in office.
Howard Rudzki stated the way to get things done was to get to know someone as a
person. He recommended Councilmember Silverstein get to know City Manager
Feldman through unrecorded meetings. He stated placing items on the agenda that
may not be enforceable or legal could lead to expensive litigation. He
recommended getting items reviewed by the City Attorney. He stated $375,000
would pay for one motorcycle officer for a year or 15 Woolsey Fire rebuild permits.
Ryan Embree stated the City would need to have cutbacks to balance the budget.
He stated infighting was a distraction. He stated being a City Manager was a
difficult job and part of the job was providing information. He stated it was
inappropriate for staff to respond negatively to transparency and accountability
measures that were common in other cities. He stated the City Manager needed to
interface with other agencies and may find job opportunities there. He stated
minority opinions should not be squashed. He stated the Council had never adopted
a policy to suspend time deferrals for public speakers. He stated the Commissions
may make recommendations on assigned items, but many items had and could go
straight to Council.
Rosemarie Ihde indicated support for transparency.
ITEM 2.B.

COMMISSION / COMMITTEE I CITY MANAGER UPDATES
City Manager Feldman stated there were 8,243 new cases of COVID-19 in the
County of Los Angeles and over one million cases total. She stated the testing
positivity rate was 14% and two weeks ago it was over 20%. She stated there had
been 295 COVID- 19 cases in Malibu and six deaths. She stated Governor Newsom
had announced revised orders and staff had pushed out that information. She stated
the County of Los Angeles would have a revised order on January 29, 2021 and
remained in the purple tier. She stated there was a link on the City’s website for
vaccination information. She announced there would be drive-through testing at
City Hall on January 28, 2021. She stated 286 Woolsey Fire rebuilds were
permitted through Planning, 166 had been issued building permits, and 20 rebuilds
had been completed. She stated two inches of rain were predicted in Malibu over
the next seven days and there would be crews available in the City to make sure
roads stayed open. She stated the STR permit program deadline was January 15,
2021, and the City had received 192 permit applications. She stated 148 STF
permits had been approved and 313 listings were still being advertised. She stated
staff was finding duplicate listings on different platforms and was working with
many platforms to get unpermitted listings taken down. She discussed recent Public
Safety Power Shut-off (PSPS) events. She stated she was working with Caltrans
and Southern California Edison (SCE) to develop plans to minimize impacts on
PCH. She stated Caltrans had agreed to replace back up batteries at signals so they
would last longer and was looking into solar backup. She stated Caltrans was
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working with SCE to try to avoid turning off traffic signals. She stated some people
had reported problems emailing the City due to its very robust spam filter. She
recommended people call City Hall if their email did not go through. She
announced a Civic Center Water Treatment Facility (CCWTF) Phase 2 meeting on
January 26, 2021. She stated City staff had productive conversations with the State
Water Resources Control Board about getting some low interest loans from the
State Revolving Fund to help fund CCWTF Phase 2. She stated she would request
a representative from the Los Angeles County Fire Department to attend the
February 8, 2021 Council meeting to discuss recent fires. She extended
condolences to Kathy Sullivan’s family.
ITEM 2.C.

SUBCOMMITTEE REPORTS I COUNCIL COMMENTS
Councilmember Farrer stated she had attended two California Contract Cities
Association virtual legislative tours, a seminar on eviction crisis, and a Zoom
meeting with Congressman Ted Lieu regarding his rehousing plan for homeless
veterans at the West Los Angeles Veterans Affairs building. She stated she
attended a Los Angeles County Board of Supervisors City Selection Committee
meeting as the Las Virgenes-.Malibu Council of Governments representative. She
requested consensus to investigate the Wagner Affidavit.
Mayor Pro Tern Grisanti indicated support for investigating the Wagner Affidavit.
In response to Mayor Pierson, Interim City Attorney Cotti stated the matter was not
placed on the agenda and the Council could not take action.
Councilmember Farrer stated the Wagner Affidavit could be discussed with Item
No. 7.F. She stated she was dismayed by uncivilized comments on social media,
in correspondence, and during Council meetings. She thanked Ms. Anneet for her
perspective.
She stated it was counterproductive to insult City staff,
Commissioners or elected officials.
Councilmember Uhring stated he had received requests to put STR permit
information in an online database. He stated an online database could save City
staff time and make it easier to identify houses with visitors in an emergency. He
stated Poison Free Malibu reported poisons were being used at Zuma Beach. He
requested an update on Mr. Haynie’s hotel project.
Councilmember Silverstein stated he worked hard at being a spiritual human being
and that was what drove him to be an advocate for victims of the Woolsey Fire. He
apologized for his behavior at the January 11, 2021 Council meeting. He expressed
hope everyone would be in a better place this week. He encouraged everyone to
stay safe even though the State stay at home order had been lifted. He thanked Ms.
Ulich and Mr. Patterson for their comments. He stated there were serious issues
with City Manager Feldman that were being discussed in Closed Session.
Mayor Pro Tern Grisanti stated the Councilmembers were not supposed to discuss
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Closed Session.
Councilmember Silverstein thanked Assistant City Manager Soghor for helping
him review the Warrant Register. He stated he believed the City Manager’s
certification of the Warrant Register was improper. He stated the Council received
written comments recommending putting City Manager Feldman on administrative
leave. He encouraged people to look for copies of the written public comments
distributed submitted to the Council. He stated he was working towards his
campaign promises and he was not going to back down because some members of
the public complained. He stated most of the people complaining had not voted for
him and were dissatisfied with the election results. He stated he would continue to
do what he campaigned to do. He questioned if Mr. Baute represented a party in
the Huizar litigation as it might be related to allegations in the Wagner Affidavit.
He stated many of the people speaking against him were beholden to City Manager
Feldman. He stated he welcomed an outside investigation. He stated he was happy
he appointed Ms. Anneet and commended her for being an independent thinker. He
stated he hoped Ms. Anneet would run for Malibu City Council in 2022. He stated
he received many written comments encouraging him. He stated he was berated by
another Councilmember at the January 11, 2021 Council meeting. He stated he
spent over six hours preparing for Item No. 4.A.
Mayor Pro Tern Grisanti thanked everyone watching the meeting, the speakers and
those who submitted written comments. He thanked the fire fighters who put out
the Rambla Pacifico fire so quickly. He stated arson watch had been putting people
out to watch during recent hot nights with high winds.
Mayor Pierson thanked the speakers for being involved. He congratulated Martin
Copenhafer on his 100th birthday and being the oldest member of the Malibu Navy
League. He stated it was important to be civil. He stated he was committed to
moving items forward. He indicated support for Mr. Patterson’s comments.
ITEM 3

CONSENT CALENDAR

Item No. 3 .A. 1. was pulled by the public. Item No. 3 .B.4 was pulled by the Council.
MOTION

Councilmember Farrer moved, and Mayor Pro Tern Grisanti seconded a motion to
approve the Consent Calendar, pulling Item Nos. 3.A.1. and 3.B.4. The question
was called, and the motion carried unanimously.

The Consent Calendar consisted of the following items:
B.
New Items
1.
Waive Further Reading
Recommended Action: After the City Attorney has read the title, waive full
reading of ordinances considered on this agenda for introduction on first
reading and/or second reading and adoption.
2.
Approve Warrants
Recommended Action: Allow and approve warrant demand numbers
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3.

62176-62287 listed on the register from the General Fund and direct the
City Manager to pay out the funds to each of the claimants listed in Warrant
Register No. 674 in the amount of the warrant appearing opposite their
names, for the purposes stated on the respective demands in a total amount
of $1,463,971.74. City of Malibu payroll check number 5147 and ACH
deposits were issued in the amount of $203,573.01.
Malibu Park Drainage Improvements Project Reject Bids
Recommended Action: 1) Reject all bids received for the Malibu Park
Drainage Improvements Project, Specification No. 2086; and 2) Direct staff
to return all bid bonds to the bidders.
—

The following items were pulled from the consent calendar for individual consideration:
A.

Previously Discussed Items
Second Reading and Adoption of Ordinance No. 479
Recommended Action: Conduct second reading, unless waived, and adopt
Ordinance No. 479 adding Chapter 2.68 (Electronic Filing) to Title 2
(Administration and Personnel) of the Malibu Municipal Code to require
electronic filing of campaign statements and statements of economic
interests and finding the same exempt from the California Environmental
Quality Act.
E. Barry Haldeman stated he would comment at a future meeting and he
was not opposed to the ordinance.

MOTION

Councilmember Uhring moved, and Mayor Pro Tern Grisanti seconded a
motion to adopt Ordinance No. 479 adding Chapter 2.68 (Electronic Filing)
to Title 2 (Administration and Personnel) of the Malibu Municipal Code to
require electronic filing of campaign statements and statements of economic
interests and finding the same exempt from the California Environmental
Quality Act.
In response to Councilmember Silverstein, Interim City Attorney Cotti
stated the ordinance was introduced at the last Council meeting and was on
the agenda tonight for adoption. He stated the recommended action was to
adopt the ordinance.
The question was called, and the motion carried unanimously.

B.

New Items
4.
Amendment to Professional Services Agreement with Kimley Horn and
Associates, Inc.
Recommended Action: Authorize the Mayor to execute Amendment No. 3
to the Professional Services Agreement with Kimley-Horn and Associates,
Inc. in the amount of $25,000 for a total not to exceed $586,840 for
additional engineering design services during construction for the Civic
Center Way Improvements Project.
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In response to Councilmember Uhring, Public Works Director DuBoux
stated the amendment was related to a number of unforeseen conditions in
the Civic Center Way Improvement Project and improvements for
intersection signals to better comply with the Dark Sky Ordinance.
MOTION

ITEM 4
A.

Councilmember Uhring moved, and Mayor Pro Tern Grisanti seconded a
motion to authorize the Mayor to execute Amendment No. 3 to the
Professional Services Agreement with Kimley-Horn and Associates, Inc. in
the amount of $25,000 for a total not to exceed $586,840 for additional
engineering design services during construction for the Civic Center Way
Improvements Project. The question was called, and the motion carried
unanimously.
ORDINANCES AND PUBLIC HEARINGS
Appeal No. 19-002 and Coastal Development Permit No. 17-043 and Associated
Entitlements (29043 Grayfox Street; Owners/Appellants, John and Tatiana Atwill)
Reconimended Action: Adopt Resolution No. 2 1-02 determining the project is
categorically exempt from the California Environmental Quality Act (CEQA),
granting Appeal No. 19-002, and approving Coastal Development Permit (CDP)
No. 17-043 for demolition of an existing single-family residence and associated
development and the construction of a new 5,085 square foot, two-story singlefamily residence plus a 966 square foot attached garage, a 345 square foot covered
loggia on the first floor, a 312 square foot trellised loggia on the second floor,
swimming pool, perimeter walls, landscaping, hardscaping and grading, and the
installation of a new onsite wastewater treatment system (OWTS), including
Demolition Permit (DP) No. 17-0 13 for the demolition of an existing single-family
residence and associated development and Site Plan Review (SPR) No. 17-0 14 for
construction in excess of 18 feet in height up to 28 feet for a pitched roof located in
the Rural Residential-One Acre (RR-1) zoning district at 29043 Grayfox Street
(Atwill).
Councilmember Uhring stated this item came before him at the Planning
Commission.
In response to Councilmember Silverstein, Assistant City Attorney Rusin stated
disclosures should be heard before the public hearing.
In response to Councilmember Silverstein, Interim City Attorney Cotti stated due
process would require a Councilmember to be disinterested and, while there was
no Fair Political Practices Commission conflict in this case, since Councilmember
Uhring already expressed his views on the project while considering the matter at
the Planning Commission due process would require Councilmember Uhring to
recuse himself. He stated if considered by a court Councilmember Uhring would
likely not be considered disinterested. He stated there was decisional law about the
concept of disinterested decision makers, but he did not know if there was a case
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specific to a Planning Commissioner that had been elected to the City Council. He
stated the due process provisions were still applicable.
At 8:48 p.m., Councilmember Uhring recused himself and left the meeting.
Planning Director Mollica presented the staff report. He stated staff recommended
revising paragraph 2 of Resolution No. 2 1-02 to add the word “changes” to read
“make additional changes to better reflect the character of the neighborhood.”
Councilmember Farrer stated she had nothing to disclose.
Councilmember Silverstein stated he had multiple communications with Don
Schmitz. He stated he declined an invitation from Mr. Schmitz for a site visit. He
stated he also responded to Mr. Schmitz’s email requesting the item not be delayed
and agreed that is should be heard on January 25, 2021. He stated he sent multiple
emails with questions regarding the appeal to Interim City Attorney Cotti and
copied Mr. Schmitz. He stated he thanked John Stockwell for providing his written
objection and letting him know he may have questions during the hearing. He
stated he had privileged communications Assistant City Attorney Rusin regarding
the appeal. He stated all of his communications were in writing and he only
discussed the merits of the appeal with Assistant City Attorney Rusin. He stated
he did not learn anything outside the staff report. He discussed the California
Supreme Court’s determination that considering permit appeals, issuing building
permits, granting variances and making property specific zoning decisions were
quasi-judicial actions in which the Council acted in a quasi-adjudicatory capacity
similar to judges. He stated when acting in a quasi-adjudicatory capacity
Councilmembers must be neutral and unbiased, free of conflict of interest, not pre
judge the specific facts and free of prejudice against or in favor of any party
impacted by the decision. He discussed the importance of having a reliable and
trustworthy record equally available to all decision makers and the public on which
decisions could be made. He stated in this appeal and others some but not all
Councilmembers may have conducted site visits and engaged in unrecorded ex
parte conversations with one of the parties or City staff. He stated City staff
presumably participated in ex-parte communications when forming its own
recommendation. He stated based on the reasons described above he declined to
participate in a site visit and conversation with the applicant’s representative. He
stated disclosures made at the hearing could not include a full exposition of
unrecorded activities and communications. He stated he did not believe a quasiadjudicatory decision could be made when Councilmembers had participated in ex
parte communications that could not be frilly recounted for the record. He
discussed the City of Belmont’s ethics code regarding communications for quasi
adjudicatory decisions and stated the City of Los Angeles prohibited ex-parte
communications. He stated he was ready and able to consider this appeal to the
best of his abilities and knowledge. He stated whichever party was unhappy with
the Council’s decision may have a basis for a legal challenge if one or more of the
Councilmembers had information not available to the other Councilmembers.
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Mayor Pro Tern Grisanti stated he visited the property with Mr. Schmitz to see how
the neighboring properties were situated. He stated he did not learn anything
outside the staff report. He stated he received correspondence included in the
public record. He stated visiting the property was helpful to understand the
topographical information provided in the staff report.
Assistant City Attorney Rusin stated the purpose of disclosures was to include any
information not in the staff report or elsewhere in the public record.
In response to Assistant City Attorney Rusin, Mayor Pro Tern Grisanti stated he
did not find any inaccuracies in the staff report. He stated he saw how the property
was situated in relation to the properties around it and walked up the sidewalk.
Mayor Pierson stated he visited the property as a Planning Commissioner, but the
project was not heard while he was on the Planning Commission. He stated he
visited the property and met with a neighboring tenant. He stated he did not learn
anything new outside the staff report. He stated he viewed the story poles on the
property. He stated seeing the property helped him visualize the project. He stated
he offered to visit the project site with Mr. Stockwell, but they did not end up
visiting together. He stated the plans and staff report were accurate, but it was
helpful to visit the property.
Don Schmitz, appellant, stated Fred Gaines was available to answer questions. He
stated John Stockwell had opposed the project since 2019. He stated the portion of
the house closest to Mr. Stockwell’s property was 17 feet and 6 inches high and the
side yard setback was being increased from the existing setback. He stated the
tower was 28 feet high and the bedrooms were on the second floor. He stated the
project was designed to have the second story on the far side from Mr. Stockwell’s
property. He discussed other houses in the neighborhood with second stories. He
stated the large front yard setback minimized visual impacts. He stated the project
would have a larger setback compared to neighboring properties. He discussed
Council direction for the project on October 14, 2019. He stated the project was
well below the maximum total development square footage (TDSF). He discussed
the size of other second stories in the neighborhood. He stated the average second
story was 1,842 square feet. He stated the size and visibility of the second story
had been greatly reduced from previous designs. He discussed Mr. Stockwell’s
August 11, 2020 request for a redesign of the second story. He stated Mr.
Stockwell’s requests were not feasible for the design of the project.
John Stockwell stated the project had four public hearings and the property owner
had received recommendations to work with the neighbors. He stated he had
provided recommendations to redesign the second story to minimize impacts to the
neighbors. He stated projects with construction over 18 feet in height were subject
to a site plan review. He stated his architect had recommended he build a second
story the same size or smaller than his neighbors to avoid complaints from the
neighbors. He stated he understood the applicant had a single-story design ready if
this project was rejected. He stated neighborhood character could not be
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determined by a formula. He stated the Council had appropriately corrected
Planning Commission overreach in neighborhood character findings before. He
stated the neighborhood character finding existed for exactly this type of project.
He stated the majority of homes in the neighborhood with large seconds stories
were approved before Malibu incorporated.
Don Schmitz stated Mr. Stockwell’s TDSF was larger than the proposed project’s
TDSF. He stated neighborhood character was defined by what existed in the
neighborhood. He stated the square footages in his presentation were accurate. He
stated 57% of the homes in the area had second stories. He stated the property
owner had shifted the second story away from Mr. Stockwell’s property. He stated
pursuant to direction from the Council the second story was reduced by 40% to be
more consistent with the size of second stories in the area. He stated Mr.
Stockwell’s house had a second story and a reduced front yard setback. He stated
the proposed project was consistent with Local Coastal Program (LCP)
requirements. He stated the project had been redesigned several times to try to
work with the neighbors.
Councilmember Silverstein stated he was shocked it had taken so long for the
project to get to this point. He stated permitting delays also plagued people
rebuilding from the Woolsey Fire. He stated the staff report was very helpful, but
it was an advocacy piece that focused only on facts supporting the recommended
action. He stated he would appreciate it if the staff report was more objectively
balanced.
In response to Councilmember Silverstein, Mr. Schmitz stated the comments made
by the Planning Commissioners made it clear they were applying a neighborhood
standards analysis to the project.
Councilmember Silverstein stated he did not see a neighborhood standards analysis
in the documents provided to him.
In response to Councilmember Silverstein, Mr. Stockwell stated many homes on
Point Dume had studios over the garage, but they did not have a big impact on the
neighborhood. He stated a bulky second story impacted the whole neighborhood
and looked more like homes approved before Malibu incorporated. He stated Mr.
Schmitz’ s calculations did not account for the many homes that did not have second
stories. He stated the Council had directed the applicant to work with the neighbors.
Councilmember Silverstein stated he had difficulties seeing a clear argument that
the project did not fit into the neighborhood character.
In response to Councilmember Silverstein, Mr. Schmitz discussed the two-thirds
rule as it applied to the original design. He stated if the loggia and garage on the
first floor were excluded from the calculation the two-thirds rule would still allow
a 2,174-square-foot second floor. He stated the section of the upstairs referred to
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as a loggia in the staff report was not a loggia as it had a trellised roof. He stated
he did not have the exact dimensions of the trellised patio on the second floor.
Planning Director Mollica stated he was looking up the dimensions of the trellised
patio on the second floor.
Councilmember Silverstein stated he wanted to know if the project complied with
the two-thirds rule if the garage was excluded and the trellised patio on the second
floor was included.
In response to Councilmember Silverstein, Assistant City Attorney Rusin stated
staff was not a decision maker and any communications with the applicant would
not be required to be disclosed as a part of due process.
In response to Councilmember Silverstein, Planning Director Mollica stated he had
communications with Mr. Schmitz and the property owner as the original planner
on the project. He stated he did not recall if he spoke with Mr. Stockwell. He stated
he believed Associate Planner Brooks spoke with both sides. He stated he was at
the Planning Commission hearing and the last City Council hearing where Mr.
Schmitz and Mr. Stockwell both spoke.
In response to Councilmember Silverstein, Mayor Pierson stated the Council had a
duty to disclose any personal or professional relationships at the beginning of the
public hearing.
Mayor Pro Tern Grisanti stated he did not have a personal or professional
relationship with any of the parties. He stated he had known Mr. Schrnitz for 20
years but he had never received any money from Mr. Schmitz. He stated Mr.
Schmitz had presented to real estate groups and at many City Council meetings.
Councilmember Silverstein stated his only remaining question was related to the
two-thirds rule calculation from Planning Director Mollica.
Mayor Pierson stated in a small town many people would know each other. He
stated he knew Mr. Schmitz and Mr. Stockwell but they did not have a close
relationship.
Assistant City Attorney Rusin asked the Councilmembers to confirm no one had
received any compensation or had a relationship that would preclude them from
being fair and impartial in this hearing.
In response to Assistant City Attorney Rusin, Councilmember Farrer stated if that
was the case she would have already said so. She stated she had lived in the City
for a long time and it was hard to hear an issue where she did not know any of the
parties.
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Councilmember Silverstein stated he was only asking if there were any existing
relationships with any of the parties.
Mayor Pierson stated it was important to include that type of information in
disclosures at the beginning of the hearing.
Councilmember Farrer stated she would have recused herself if she had a close
relationship with any of the parties.
Mayor Pro Tern Grisanti stated the two-thirds rule was intended to prevent boxy
houses. He stated it did not affect the visual massing of the structure if part of the
first story was a garage or another room. He stated he understood the project easily
met the two-thirds rule and he did not have further questions.
Councilmember Farrer stated Point Dume was an eclectic neighborhood with
houses approved over time by different agencies. She stated the staff report and
presentations were very thorough.
In response to Mayor Pierson, Mr. Stockwell stated he wished some of the second
story mass would run east to west. He stated the applicant redesigned the second
story without consulting the neighbors and decided to remove most of the streetfacing bulk. He stated the biggest impact was on the property owner’s sister-inlaw’s neighboring property.
In response to Mayor Pierson, Mr. Schmitz stated the comments he heard at the
Planning Commission and City Council hearings centered on the impact of the
second story on neighborhood character. He stated minimizing the street facing
bulk minimized the neighborhood character impact. He stated Mr. Stockwell
initially objected to the placement of second story windows near his house and it
seemed counter intuitive to move more of the bulk towards Mr. Stockwell’s house
and increase the visibility from the public viewing area.
In response to Mayor Pierson, Mr. Stockwell stated the central issues were light
and privacy in his yard and he was not concerned with the street facing side. He
stated neighbors were part of the neighborhood. He stated all of this could have
been resolved if the applicant had worked with the neighbors.
Councilmember Silverstein stated it would be better if Mr. Stockwell and Mr.
Schmitz could be on camera during virtual meetings.
In response to Councilmember Silverstein, Mr. Stockwell stated it was wise to work
with neighbors. He stated when multiple neighbors objected to a project it was
likely to conflict with neighborhood character. He stated it was hard to make an
adverse neighborhood character finding when all the neighbors supported a project.
In response to Councilmember Silverstein, Mr. Schmitz stated indemnification was
a sensitive issue. He stated indemnification was typically required by many

Malibu City Council
Minutes of January 25, 2021
Page 19 of3l
agencies. He stated he advised his clients on what indemnification meant and they
typically agreed to that term.
In response to Councilmember Silverstein, Assistant City Attorney Rusin stated the
Council had the statutory authority to grant the permit without remanding it back
to the Planning Commission.
Planning Director Mollica discussed the two-thirds rule calculation including the
trellised patio on the second story and including or excluding the ground floor
loggia and garage. He stated if the trellised patio on the second story was included
in the calculation the square footage upstairs would be 2,152-square feet, which
was about 900-square feet under the allowable based on the existing first floor. He
stated removing the garage from the first-floor calculation created a first floor that
was 3,590-square feet and allowed a second story up to 2,369-square feet.
MOTION

Mayor Pro Tem Grisanti moved, and Councilmember Farrer seconded a motion to
adopt Resolution No. 2 1-02, as amended, as amended, determining the project is
categorically exempt from the California Environmental Quality Act (CEQA),
granting Appeal No. 19-002, and approving Coastal Development Permit (CDP)
No. 17-043 for demolition of an existing single-family residence and associated
development and the construction of a new 5,085 square foot, two-story singlefamily residence plus a 966 square foot attached garage, a 345 square foot covered
loggia on the first floor, a 312 square foot trellised loggia on the second floor,
swimming pooi, perimeter walls, landscaping, hardscaping and grading, and the
installation of a new onsite wastewater treatment system (OWTS), including
Demolition Permit (DP) No. 17-013 for the demolition of an existing single-family
residence and associated development and Site Plan Review (SPR) No. 17-0 14 for
construction in excess of 18 feet in height up to 28 feet for a pitched roof located in
the Rural Residential-One Acre (RR- 1) zoning district at 29043 Grayfox Street
(Atwill).
Councilmember Silverstein stated he did not like the project but based on the
evidence the project did not negatively impact neighborhood character and met the
other legal requirements and therefore should be approved. He stated the draft
resolution included many statements he disagreed with. He stated the draft
resolution identified the substantial evidence standard, which was an inappropriate
legal standard. He stated based on his discussions with Interim City Attorney Cotti
he believed the Council’s task was to make findings based on the evidence. He
stated a substantial evidence standard was applied by a Court if the Council’s
decision was challenged. He stated the term neighborhood character was undefined
and juris prudence dictated substantial deference be granted to the applicant when
the standard was applied. He stated there could be obvious cases where a project
adversely impacted neighborhood character, but a code amendment was needed to
clarify the neighborhood character definition and requirements. He stated he did
not see sufficient evidence to conclude the project negatively impacted
neighborhood character. He stated the draft resolution also required the Council to
adopt everything in the staff report and he did not see how the Council could do
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that.
In response to Mayor Pro Tern Grisanti, Councilmember Silverstein stated he had
sent an email to the City Attorney that identified each of his issues with the
resolution. He stated he believed the project needed to be approved but he could
not agree with all of the findings in the resolution.
RECESS

At 10:13 p.m., Mayor Pierson recessed the meeting. The meeting reconvened at
10:2 1 p.m. with all Councilmembers except Councilmember Uhring present.
In response to Mayor Pierson, Councilmember Silverstein stated Interim City
Attorney Cotti addressed many of his questions before the meeting. He stated he
believed the project satisfied the code, but the resolution presented to the Council
included statements he could not agree with. He discussed Section 3 Findings for
Granting the Appeal in the draft resolution. He stated he took issue with the
substantial evidence finding and adopting all analysis and conclusions in the staff
report and Planning Commission staff report. He stated he could not make every
finding in the staff reports and he did not believe the Council needed to. He
discussed Section 3(B) in the draft resolution. He stated he disagreed with the
rational provided in the resolution for the neighborhood character finding and he
did not believe that language was required. He discussed Section 5(A)(2) in the
draft resolution. He stated he could not agree there was no evidence that an
alternative project would substantially lessen potential impacts to the environment.
He stated there was some evidence, but it was insufficient to cause him to find
otherwise. He discussed Section 5(B)(4) in the draft resolution. He stated he did
not know if the project complied with all State and local laws. He stated he knew
the project did not violate the laws identified as being applicable. He discussed
Section 5(B)(5). He stated it could not be said the projected minimized visual
impacts and landform alteration when there were less maximal alternatives, but he
did believe the project design was sufficient under the law. He discussed Section
7(8) in the draft resolution. He stated he was informed by Interim City Attorney
Cotti that neighbors would not be provided notice of alterations approved by the
Planning Director. He recommended providing neighbors notification of any
alterations. He stated he believed the resolution could be altered to address his
concerns and still approve the project. He stated he had raised his issues with
Interim City Attorney Cotti before the meeting, but he could not discuss them with
the other Councilmembers before the meeting due to the Brown Act.
The question was called, and the motion failed 2-1-0, Councilmember Silverstein
dissenting, Mayor Pierson abstaining, and Councilmember Uhring absent.
Assistant City Attorney Rusin stated a majority vote of the Council was required to
adopt the resolution. He recommended Mayor Pierson make a decision. He stated
if the Council could not adopt the resolution it could approve the project by minute
order.
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Councilmember Silverstein stated he supported the project and could approve it by
minute order.
Assistant City Attorney Rusin stated a minute order would include the same
provisions as the resolution. He asked Mayor Pierson to make a decision one way
or another on the item.
Mayor Pierson stated if he voted again, he would vote no.
Mayor Pro Tem Grisanti stated he would like to approve the project by minute
order.
In response to Councilmember Silverstein, Assistant City Attorney Rusin stated
there needed to be written findings finding for a decision so the minute order would
need to adopt the findings in the resolution.
MOTION

Mayor Pro Tern Grisanti moved, and Councilmember Farrer seconded a motion to
adopt a minute order reflecting the actions and findings laid out in the resolution.
The question was called, and the motion failed 2.2-0, Councilmember Silverstein
and Mayor Pierson dissenting and Councilmember Uhring absent.
Interim City Attorney Cotti stated the Council needed written findings for an
approval and recommended directing staff to bring back a revised resolution that
could be approved by a majority of the Council.
Councilmember Silverstein stated the project satisfied the law and he believed there
was a way to rewrite the findings in the resolution so he could approve them. He
stated he did not want to hold up the project, but he could not approve a finding he
did not agree with.
Assistant City Attorney Rusin stated staff could bring back a revised resolution that
addressed Councilmember Silverstein’ s concerns and a written minute order.
Mayor Pierson indicated support for bringing the item back.

MOTION

Mayor Pro Tem Grisanti moved, and Mayor Pierson seconded a motion to direct
staff to bring back: 1) a revised version of Resolution No. 2 1-02 that addressed
Councilmember Silverstein’s comments; and 2) language for a minute order
granting Appeal No. 19-002 and approving Coastal Development Permit (CDP)
No.
17-043 and Associated Entitlements (29043 Grayfox Street;
Owners/Appellants, John and Tatiana Atwill). The question was called, and the
motion carried 4-0, Councilmember Uhring absent.
Assistant City Attorney Rusin cautioned the Council to avoid further discussion
with the interested parties on this item so the public hearing would not need to be
reopened.
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B.

Appeal No. 20-008 Appeal of Planning Commission Resolution No. 20-58 (5936
Filaree Heights Avenue; Appellant Stacy Clunies-Ross)
Recommended Action: Adopt Resolution No. 2 1-03 determining the project is
categorically exempt from the California Environmental Quality Act (CEQA),
denying Appeal No. 20-008 and approving Administrative Plan Review-Woolsey
Fire No. 19-060 and Site Plan Review No. 19-099 for improvements to modify an
in-kind fire rebuild of a previously approved residence destroyed by the Woolsey
Fire, including a second-story addition, new subterranean garage, new swimming
pool and pool deck, and a new driveway, including a site plan review to allow
construction above 18 feet, not to exceed 24 feet for a flat roof located in the Rural
Residential-Two acre zoning district at 5936 Filaree Heights Avenue (Denker
Family Trust).
-

Councilmember Silverstein stated he would recuse himself from this item.
In response to Mayor Pierson, Interim City Attorney Cotti stated Councilmember
Ubring was also recused from this item because he participated in a previous public
hearing as a Planning Commissioner.
In response to Councilmember Farrer, Councilmember Silverstein stated he was
good friends with one ofthe parties and had many discussions with that party before
his election. He stated his participation in the public hearing would be unfair to the
other parties.
At 10:39 p.m., Councilmember Silverstein recused himself and left the meeting.
Planning Director Mollica presented the staff report.
Councilmember Farrer stated she did not have any disclosures.
Mayor Pro Tem Grisanti stated he was contacted by the property owner to do a site
visit. He stated he visited the property alone and looked at the story poles and
neighboring properties. He stated the appellant contacted him as well and he visited
their property and viewed the story poles from their house with Terry Lucoff. He
stated he was told by Mr. Lucoff that the story poles were incorrectly placed and
should be 39 feet apart. He stated while visiting Mr. Lucoffs party another
neighbor shared that he was opposed to the project. He stated he got a good feel
for the distance between houses and the terrain.
Mayor Pierson stated he visited the property several months ago at the request of
the appellant with Mr. Lucoff and the Clunies-Rosses. He stated he also visited the
property with the Denkers. He stated he knew all of the parties but did not have a
close relationship with any of them. He stated it was easier to understand a project
and plans after visiting the property.
Mayor Pro Tem Grisanti stated he had worked with Terry Lucoff for 25 years at
Coldwell Banker and he discovered recently that Mrs. Denker also works with his
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new company, Pinnacle, but they had not met through work. He stated he could
give a fair and unbiased hearing.
Craig Clunies-Ross stated he did not intend to cause the Denkers’s additional
financial costs or delay their rebuild. He discussed the existing ocean view from
his property. He stated his new house was designed to provide the best ocean view
possible from the second story. He stated the second story of the Denkers’ s
Woolsey Fire rebuild would block his view. He stated flipping the position of the
second story was not a like-for-like rebuild. He stated allowing this would allow
other people to make dramatic changes to their homes in the future and call it likefor-like. He stated the Denkers reconfigured the layout of their second story to
improve their view. He stated two other neighbors had also objected to the
reconfiguration and additional height of the second story. He stated he and his wife
made their best efforts to work with their neighbors, but Jen Denker had insulted
the Clunies-Rosses’ s new house and stated she planned to plant tall trees along the
property line. He stated the Council needed to set a precedent for what was a likefor-like.
Jen Denker introduced a slide show displaying pictures of the project site, the
neighborhood and her family. She stated she agreed with the decision of the
Planning Department staff. She stated her family and the Clunies-Rosses had
agreed that the Denkers would plant new landscaping along the back of their
property up to 6-feet in height so the Clunies-Rosses’s new house would not be
visible from the Denker property.
Terry Lucoffreconimended the Council begin meetings at 5:00 p.m. He stated the
Denkers’s decision to underground their garage required the second story of their
home to be reconfigured. He stated the project had a similar footprint to the old
house, but it was not like-for-like. He stated the second story had been substantially
increased. He stated the project would impact his privacy and change the character
of the neighborhood.
Richard Carter stated he represented the Denkers and that Mr. Lucoff had not filed
an appeal of the Planning Commission decision. He indicated support for the
Planning Commission’s action.
Robert Brinkman indicated support for Mr. Clunies-Ross’s comments. He stated
the Denkers did not communicate with their neighbors in the rebuild process. He
stated the staff report advocated support for the project. He stated the size of the
main structure was increasing substantially. He discussed his rebuild where he was
reducing the height and size of his second story to be within the in-kind rebuild
standards. He stated Ms. Clunies-Ross would have already completed construction
on her house if not for the Woolsey Fire.
Mr. Clunies-Ross stated his family lost everything on two properties in the Woolsey
Fire. He stated his new house was designed to maximize the view and if not for the
Woolsey Fire the house would be complete and have a certificate of occupancy.
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He stated he objected to the reconfiguring ofthe second story and the increased size
and height.
Ms. Denker stated she had tried to rebuild something more similar to the original
structure, but she was required to make changes by the Fire Department. She stated
undergrounding the garage had been expensive and complicated. She stated the
Clunies-Rosses had not started construction on their new house at the time of the
Woolsey Fire. She stated most of her neighbors had second stories.
Mayor Pro Tem Grisanti stated he read through the staff report multiple times and
it was clear there was not a primary view protection filed for the Clunies-Ross
property. He stated due to the emergency primary view ordinance the Clunies
Rosses would not be able to file for a primary view determination. He stated
property owners only had a right to views from the first story and could not create
a view when existing landscape blocked it. He stated there had been concerns after
the Woolsey Fire that Malibu would change because of the destroyed landscape.
He stated is was important to get people back into their homes.
Councilmember Farrer stated it was an awkward position to have to make this
decision after having lived in the City for so long and knowing so many parties.
She stated she had expected people would file primary view determinations after
the Woolsey Fire to try to save views created by the Fire.
Mayor Pierson stated this was an unfortunate situation. He stated the Clunies
Rosses had designed their house to take advantage of the views around the
Denkers’s house. He stated there was no way to have anticipated the Fire
Department’s requirement to relocate the driveway. He questioned if the project
could have been designed to position the second story over the garage. He stated
he understood why the Clunies-Rosses were upset. He stated the Denkers were
doing what they had to do to rebuild their home. He stated he could support
allowing the second story to be placed above the garage. He stated it was important
to consider that there were a lot more homes to rebuild and the reconfiguration of a
second story could have a big impact on neighbors.
MOTION

Mayor Pro Tem Grisanti moved, and Councilmember Farrer seconded a motion to
adopt Resolution No. 2 1-03 determining the project is categorically exempt from
the California Environmental Quality Act (CEQA), denying Appeal No. 20-008
and approving Administrative Plan Review-Woolsey Fire No. 19-060 and Site Plan
Review No. 19-099 for improvements to modify an in-kind fire rebuild of a
previously approved residence destroyed by the Woolsey Fire, including a second
story addition, new subterranean garage, new swimming pool and pool deck, and a
new driveway, including a site plan review to allow construction above 18 feet, not
to exceed 24 feet for a flat roof located in the Rural Residential-Two acre zoning
district at 5936 Filaree Heights Avenue (Denker Family Trust). The question was
called, and the motion failed 2-1-0, Mayor Pierson opposed and Councilmember
Silverstein and Councilmember Uhring absent.
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In response to Mayor Pro Tern Grisanti, Planning Director Mollica stated the
second story was getting wider and would be 25 feet and 4 inches wide. He stated
the second story was being moved approximately 3 5-40 feet. He stated the distance
from the back of the proposed project to the Clunies-Rosses’s new house was
approximately 230 feet.
In response to Mayor Pierson, Planning Director Mollica stated second stories were
sometimes reconfigured for fire rebuilds and when changes like that happened it
would be processed as an Administrative Plan Review with a Site Plan Review. He
stated changes to the original structure that would require discretionary approval
were processed with a Site Plan Review. He stated the Planning Commission
approved the Site Plan Review for this project. He stated in order to keep the
second story in the same place the City would have to grant a variance from the
prohibition that stated homes shall be no taller than two stories.
Assistant City Attorney Rusin stated it would be difficult to make findings to justify
granting a variance for a third story.
In response to Mayor Pierson, Planning Director Mollica stated the Denkers could
provide more details but he believed the Fire Department required a fire truck be
able to get to a point on the property where it could do a 150 foot hose run in each
direction.
Mayor Pro Tern Grisanti stated the staff report included a picture of the required
fire truck turn around, which took up a lot of space on the property. He stated in
order to reposition the garage again it would have to be placed away from the house
and even closer to the Clunies-Ross property.
Mayor Pierson stated he felt for all parties, but he was concerned about setting
precedent by moving the second story.
Mayor Pro Tem Grisanti stated if not for the Woolsey Fire the Clunies-Rosses
would not have a view through that area.
Mayor Pierson stated the Denkers had many trees on the property, but the Clunies
Rosses had intentionally faced their project to the left of the Denkers’ house.
In response to Assistant City Attorney Rusin and Mayor Pro Tern Grisanti, Mayor
Pierson stated he wanted the Denkers to rebuild and he could approve a variance to
keep the second story where it was.
Mayor Pro Tern Grisanti stated a project with a third story variance was unlikely to
be approved by the Planning Commission. He stated digging further underground
would cause water to drain into the garage.
Mayor Pierson stated garages could be waterproofed.
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In response to Assistant City Attorney Rusin, Mayor Pierson stated he was having
difficulty making the Site Plan Review findings.
Mayor Pro Tern Grisanti stated based on the placement of the Denkers’s original
second story and the trees on the property the view blockage was about the same as
the new project. He stated based on the angles of the Clunies-Ross project and the
Denker project the relative wideness of the second story would appear to be about
the same.
Mayor Pierson stated he was willing to spend time talking about this project more,
but he was uncomfortable with the reconfiguration of the second story.
Mayor Pro Tern Grisanti stated there were only 20 completed Woolsey Fire
rebuilds.
Mayor Pierson stated he supported Woolsey Fire rebuilds. He expressed concern
future rebuilds may also make significant changes to the original design.
Mayor Pierson stated he would meet with the Denkers and City staff to discuss the
project further if the hearing was continued.
Planning Director Mollica stated the Denkers may not have time to create an
alternative design in time for the February 8, 2021 Council meeting.
Mayor Pro Tern Grisanti stated the Denkers may be able to convince Mayor Pierson
they had exhausted their options.
Mayor Pierson stated he would try to help communication between the neighbors
and see what the options were.
Councilmember Farrer stated there were a lot of unknowns about the feasibility of
redesigning this project. She stated the City heard a lot of complaints about City
staff delay in moving items forward, but this was not a City staff delay.
Mayor Pierson stated he wanted to move items forward quickly, but he was
struggling with the reconfiguration of the second story.
Councilmember Farrer recognized that this item was being continued because of
the Council, not the City staff.
Mayor Pierson stated this is the first Council meeting where this item was heard.
Councilmember Farrer stated this was not the first item where it had been the
Council that had caused delays. She stated she would like to be part of the solution
and it was important to make hard decisions.
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Mayor Pierson stated he would like another chance to look at this and see if he
could approve the project.
MOTION

Mayor Pierson moved, and Mayor Pro Tem Grisanti seconded a motion to continue
to the February 8, 2021 Council meeting consideration of Appeal No. 20-008
Appeal of Planning Commission Resolution No. 20-58 (5936 Filaree Heights
Avenue; Appellant Stacy Clunies-Ross). The question was called, and the motion
carried 3-0, Councilmember Silverstein and Councilmember Uhring absent.
-

RECESS

At 11:54 p.m., Mayor Pierson recessed the meeting. The meeting reconvened at
11:59 p.m. with all Councilmembers present.
Councilmember Silverstein proposed adjourning the meeting to another date and
time to consider the rest of the items on the agenda. He stated he had an objection
on Item No. 7.A. that would take some time to hear.
Councilmember Uhring stated he spoke to City Manager Feldman about continuing
the meeting and the Council could adjourn it to another date within five days as
long as the agenda did not change. He recommended adjourning to a date and time
within five days when City staff was available.
Mayor Pro Tern Grisanti questioned if the meeting could be started earlier that 6:30
p.m. He suggested starting at 5:00 if all the Councilmembers were available.
Councilmember Silverstein stated he knew residents had complained before when
meetings started earlier. He stated he viewed it as an accommodation to the public
to start earlier while people were awake.
Mayor Pro Tem Grisanti indicated support for Councilrnember Silverstein’s
comments. He stated the Council had already heard Item No. 2.A. and other long
items with public comment.
In response to Councilmernber Uhring, City Manager Feldman stated staff could
coordinate an Adjourned Regular meeting. She stated January 26, 2021, was not
available because the City was hosting a CCWTF Phase 2 meeting. She stated the
rest of the week should be open. She stated the Council just needed to identify the
items it wanted to continue.
Councilmember Uhring proposed moving all the unheard items to a date that
worked for City staff.
City Manager Feldman stated the Councilmembers could identify any dates that did
not work for them.
Mayor Pierson stated Thursday made more sense than Friday.
Councilmember Farrer stated Thursday worked.
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Councilmember Uhring recommended Wednesday or Thursday.
Mayor Pro Tern Grisanti stated he was available Thursday.
City Manager Feldman stated the City still did not have an Administration and
Finance Subcommittee. She stated staff would not be able to bring the mid-year
budget to the Council until it was considered by the Administration and Finance
Subcommittee.
In response to Councilmember Uhring, City Manager Feldman stated the
Administration and Finance Subcommittee agenda needed to be posted at least 24
hours in advance so there would not be time to notice the meeting for Friday,
January 29, 2021, after appointments were made on Thursday, January 28, 2021.
She stated even if the Administration and Finance Subcommittee meeting was held
on January 29, 2021, its recommendations would not be made in time for the
February 8, 2021 Regular meeting.
Mayor Pro Tern Grisanti suggested appointing the Administration and Finance
Subcommittee and continuing the rest of the appointments to the Adjourned
Regular meeting.
MOTION

Councilmember Uhring moved, and Councilmember Silverstein seconded a motion
to adjourn January 28,2021, at 5:00 p.m. to consider of the remainder of the agenda
after making appointments to the Administration and Finance Subcommittee. The
question was called, and the motion caned unanimously.

ITEM 5

OLD BUSINESS
None.

ITEM 6

NEW BUSINESS
None.

ITEM 7
A.

COUNCIL ITEMS
City Council Subcommittees, Ad Hoc Committees and Outside Agency
Appointments (Continued from January 11, 2021)
Recommended Action: 1) Review current City Council Subcommittees, determine
whether to retain each Subcommittee, and affirm, modify or make new
appointments as necessary; 2) Confirm which City Council Ad Hoc Committees
have completed assigned tasks and dissolve such Committees or determine to retain
the Committee and affirm, modify or make new appointments as necessary; 3)
Consider creation of new City Council Ad Hoc Committees and appoint members;
and 4) Affirm Outside Agency appointments and make appointments as necessary.
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MOTION

Mayor Pro Tern Grisanti moved, and Councilmember Farrer seconded a motion to
appoint Mayor Pierson and Councilmember Uhring to the Administration and
Finance Subcommittee.
Councilmember Uhring stated Mayor Pierson was on a lot of committees.
Mayor Pierson stated the Council had not made committee appointments yet.
In response to Councilmember Uhring, Mayor Pro Tern Grisanti stated the
incumbent Councilmembers may or may not be reappointed to the Subcommittees
they had already served on.
Councilmember Silverstein stated he would like to be on the Administration and
Finance Subcommittee. He stated he was on the management committee for a law
firm with a budget larger than the City’s. He stated this would be an opportunity
for him to work with and get to know City Manager Feldman and other staff.
Councilmember Uhring stated the Council had made strides this evening. He stated
Councilmember Silverstein’ s Councilmember comments were on track. He stated
Councilmember Silverstein received the most votes in the November 2020 General
Municipal Election.
Mayor Pierson stated he had wanted to be appointed to the Administration and
Finance Subcommittee when the Council made subcommittee appointments in
2019 and was outvoted by the other Councilmembers.
Councilmember Ubring stated he would step back and let Councilmember
Silverstein serve with Mayor Pierson.
In response to Mayor Pro Tern Grisanti, Councilrnernber Uhring stated he had a
strong financial background.
Councilmember Silverstein stated he did not have an accounting background. He
stated he had expertise in litigation of valuation and financial issues. He stated he
had experience learning about financial and accounting issues in the working world.
He stated during the 2008 financial crisis his law firm made a commitment not to
lay off staff. He stated they did a painstaking analysis of expenses and saved $1 -2
million. He stated he believed the City need analyze its expenses and that was one
of the platforms he ran on.
Mayor Pierson stated he had ideas for other subcommittees Councilmember
Silverstein would be well suited to.
Councilmember Silverstein stated all the Councilmembers would serve on a few
subcommittees.
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Councilmember Farrer suggested voting for the Administration and Finance
Subcommittee members one at a time.
In response to Councilmember Uhring, Mayor Pierson stated the Council could
change appointments in the future.
Councilmember Uhring stated he would be willing to serve.
The question was called, and the motion carried unanimously.
The following items were continued to an Adjourned Regular meeting to be held
on January 28, 2021, at 5:00 p.m.:
A.

City Council Subcommittees, Ad Hoc Committees and Outside Agency
Appointments (Continued from January 11, 2021)
Recommended Action: 1) Review current City Council Subcommittees, determine
whether to retain each Subcommittee, and affirm, modify or make new
appointments as necessary; 2) Confirm which City Council Ad Hoc Committees
have completed assigned tasks and dissolve such Committees or determine to retain
the Committee and affirm, modify or make new appointments as necessary; 3)
Consider creation of new City Council Ad Hoc Committees and appoint members;
and 4) Affirm Outside Agency appointments and make appointments as necessary

B.

City Council Appointments to City Commissions
Recommended Action: 1) Mayor Pierson to make his appointment to the Cultural
Arts Commission; and 2) Council may appoint an ex officio member to the Parks
and Recreation Commission.

C.

Special City Council Meeting Regarding Homelessness (Mayor Pierson)
(Continued from January 11, 2021)
Recommended Action: At the request of Mayor Pierson, consider scheduling a
Special City Council meeting to discuss homelessness issues and solutions.

D.

Proposal to Amend the Malibu Municipal Code to Reduce Overnight Parking on
PCH and Otherwise Regulate the Time and Location of Camping, Lodging or
Sleeping in Public (Councilmembers Silverstein and Uhring) (Continued from
January 11,2021)
Recommended Action: At the request of Councilmember Silverstein, 1) After the
City Attorney reads the title, introduce on first reading Ordinance No.
(Attachment 1) amending Section 9.08.090 of the Malibu Municipal Code to create
a permit “exception” to the statute’s current “unconditional” prohibition against
camping, lodging, or sleeping in public (including in a vehicle parked on a public
street) within the City limit of Malibu in order to ensure that the statute will be
enforceable in the face of arguments arising under Martin v. City of Boise, 920 F.3d
584 (9th Cir. 2019), and finding the action exempt from the California
Environmental Quality Act; and 2) Direct staff to schedule second reading and
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adoption of Ordinance No.
meeting.

for the January 25, 2021 Regular City Council

E.

Council Policy Review and Amendments to City Council Policy #8 (Mayor Pro
Tern Grisanti) (Continued from January 11, 2021’)
Recommended Action: At the request of Mayor Pro Tern Grisanti, 1) Provide
direction to the City Council Policy Review Ad Hoc Committee on a priority list
for review of current Council Policies; and 2) Consider amendments to City
Council Policy #8.

F.

Proposal to Instill Transparency, Accountability and Ethics in All Aspects of
Malibu’s City Government (Councilmembers Silverstein and Uhring) (Continued
from January 11, 2021)
Recommended Action: At the request of City Councilmembers Silverstein and
Uhring, 1) Adopt Transparency, Accountability, and Ethics Policy; 2) Appoint City
Councilmembers Uhring and Silverstein to City Council Policy Review Ad Hoc
Committee; 3) Amend City Council Policy No. 8 to provide City Councilmembers
unconstrained inspection and infonnation rights; 4) Amend City Council Policy
No. 28 to provide City Council control over the Agenda for meetings of City
Council; 5) Schedule Semi-Annual Performance Evaluation of City Manager, and
discuss and vote on whether the Performance Evaluation shall be conducted
transparently in a Public Session or secretly in a Closed Session; 6) Establish a True
Document “Retention” (as opposed to “Destruction”) Policy by amending City
Council Policy No. 51 and Administrative Directive 5.1; 7) Create Special
Independent Investigation Subcommittee to investigate the allegations set forth in
the Affidavit of Jefferson Wagner and related matters; 8) Consider reforms to City
Council Meeting process that are inviting to and respectful of the residents; and 9)
Consider other possible initiatives for Government Reform.

ADJOURNMENT
At 12:15 a.m., on Tuesday, January 26, 2021, Mayor Pierson adjourned the meeting to
January 28, 2021, at 5:00 p.m. in memory of Kathy Sullivan
Approved a adopted by the City Council of the
~

MIfCKE’ PIERSON, Mayor
ATTEST:

1~U

~

KELSEY P~TTIJOHN, Acting City Clerk
(seal)

