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Coastal Development Permit No. 19-052, Variance Nos. 19-047, 19048 and 19-060, Demolition Permit No. 20-020, and Code Violation No.
19-039 - An application for an after-the-fact replacement of an existing
single-family residence due to the unpermitted demolition/replacement
of exterior walls in excess of 50 percent, garage addition and
associated development (Continued from August 16, 2021)
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25429 Malibu Road, within the appealable coastal zone
4459-014-014
The Celestial Trust

RECOMMENDED ACTION: Adopt Planning Commission Resolution No. 21-39
(Attachment 1) determining the project is categorically exempt from the California
Environmental Quality Act (CEQA), and approving Coastal Development Permit (CDP)
No. 19-052 and Demolition Permit (DP) No. 20-020 for an after-the-fact replacement of an
existing single-family residence due to the unpermitted demolition/replacement of exterior
walls in excess of 50 percent, including an after-the-fact replacement of the attached
garage with a new garage, rear on-grade deck extension, and associated development;
including Variance (VAR) No. 19-047 for construction on slopes steeper than 2.5 to 1, VAR
No. 19-048 for the reduction of the required side yard setbacks and cumulative side
yard setbacks, and VAR No. 19-060 from the City’s geotechnical standards for factor of
safety located in the Rural Residential-Two Acre (RR-2) zoning district at 25429
Malibu Road (The Celestial Trust).
DISCUSSION: The subject item was scheduled for the May 3, 2021 Regular Planning
Commission meeting. The item was then continued to permit staff additional time to
research whether a variance for factor of safety applied to the project. Since then, VAR
No. 19-060 has been assigned to the project for the replacement residence not to provide
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the code-required 1.5 static and 1.1 pseudostatic factors of safety pursuant to Local
Coastal Program (LCP) Local Implementation Plan (LIP) Section 9.4(D).
It has been the City’s practice not to apply this section of the LIP to projects that are exempt
from geotechnical analysis pursuant to Malibu Building Code Sections 110 and 111.
However, LIP Section 9.2(B) states that LIP Chapter 9 (Hazards) applies to all
development requiring a CDP located on or near any area subject to hazards that present
substantial risks to life and property. Staff believes that LIP Section 9.4(D) was not meant
to apply to all development, including but not limited to new fencing, landscaping, decks,
covered patios, interior remodels and other projects that are exempt from a geotechnical
analysis particularly because a geotechnical analysis would determine whether a project
is consistent with the code-required factor of safety.
From an LCP perspective, the unpermitted substantial remodel to the existing residence
classifies it as a replacement residence but, from a Malibu Building Code, it is classified
as a remodel and therefore, a geotechnical analysis was not required. While we do not
have a geotechnical report for the subject property, we do have geotechnical reports for
new residences on immediately adjacent lots and the reports for those residences indicate
that the area is in a landslide where a factor of safety could not be met. As a result, staff
decided to take a more conservative approach compared to past practice and applied a
variance from LIP Section 9.4(D). Additionally, a condition of approval was added for the
property owner to record an Assumption of Risk and Release for potential geotechnical
hazard to remain.
On August 16, 2021, prior to a public hearing, the Planning Commission continued the
item to the September 20, 2021 Regular Planning Commission meeting. Since the
meeting, staff discussed the project with Commissioner Kraig Hill regarding the potential
for the property owner to provide slope stability analyses. Pursuant to LIP Section 9.4(D),
new development proposed on landslides, steep slopes, unstable or weak soils or any
other identified geological hazard area shall provide quantitative slope stability analyses
to determine whether the project meets the factor of safety. In this case, the property is in
between new houses that were constructed recently, and geotechnical reports were
prepared for each.
The geotechnical reports for the neighboring properties state that the calculations indicate
that the site bedrock found at approximately 45-50 below the surface is grossly stable and
can be used for pile support. All previous geologic reports on file with the City for properties
within 300 feet of the property, contain discussions and varying types of analysis of
landsliding at and adjacent to the subject parcel. However, no direct, positive evidence of
a landslide is actually documented in any of the reports. No geomorphogic features are
present to indicate the location of a landslide scarp, main slide body, or the toe of a
landslide.
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One of the geotechnical reports speculated that the main landslide complex was flanked
by natural drainage courses to the east and west and its main crown was above the cut
slope on the north side of Pacific Coast Highway (PCH). The original movement of the
landslide apparently occurred prior to construction of PCH. Since potential failure
occurred, much of the driving forces have been removed as a result of grading during the
construction of PCH in the 1930s. Several feet of fill material were also observed over the
building pads for these lots, which was likely done at the time Bayshore Drive and the
building pads were graded. The fill material may have been used to displaced most of the
landslide material.
The geotechnical reports provided slopes stability analyses based on the underlying
bedrock and recommended piles to be founded into bedrock for the construction of those
houses. The stability of the proposed replacement residence is unknown considering it
was constructed in 1960 and its foundation likely does not include piles into bedrock.
Again, this application presumes that the code-required factor of safety could not be
achieved and thus, a variance is required.
This agenda report provides a project overview, a summary of project setting and
surrounding land uses, a description of the project scope, an analysis of the project’s
consistency with applicable provisions of the LCP and Malibu Municipal Code (MMC), and
environmental review pursuant to CEQA. The analysis and findings contained herein
demonstrate the project is consistent with the LCP and MMC.
Project Overview
The subject application is for an after-the-fact consideration of a replacement residence
(including new garage addition), rear deck extension, and other associated development
(Attachment 2). Planning and Code Enforcement staff conducted a series of inspections
that led to the opening of a code enforcement case due to work in progress without the
benefit of permits. New sliding glass doors, enlarged windows openings and an
addition/height increase to the attached garage indicated an extensive amount of exterior
walls had been replaced/altered. However, the total amount of walls that were
replace/altered could not be verified because both the drywall and exterior siding had been
installed, which prevented staff from seeing the full extent of the work. The owner of the
property, who is also a licensed contractor, agreed to proceed with the presumption that
more than 50 percent of the exterior walls were replaced/altered and therefore, the existing
residence is considered a replacement building, which is required to be brought into
conformance with all current design and development standards.
Other unpermitted work included landscaping and fencing within the Malibu Road public
right-of-way, treated timber retaining walls, stairs and a deck extension founded on steep
slope between the residence and Malibu Road. VAR No. 19-047 is included for the treated
timber retaining walls, stairs and deck extension on slopes steeper than 2.5 to 1. The
Page 3 of 25

Agenda Item 4.A.

fencing and landscaping within the Malibu public right-of-way will be removed as this work
was not approved by the City Public Works Department.
VAR No. 19-048 is requested to allow the structure to maintain the existing nonconforming side yard setbacks. LIP Section 3.6(F)(2) requires side yard setbacks to be at
least 25 percent of the lot width and no less than 10 percent on any one side. The required
cumulative side yard setback is 19 feet, 10 inches and the proposed/existing cumulative
side yard setback is 9 feet, 9 inches. Also, the required single side yard setback is 7 feet,
9 inches and each of the proposed/existing side yard setbacks are 4 feet, 7 inches (west)
and 5 feet, 2 inches (east).
The project consists of a more than 50 percent remodel resulting in a replacement
structure relevant to zoning requirements. However, the Los Angeles County Fire
Department (LACFD) does not consider the proposed development as a new residence
and therefore did not impose the access improvements that were required on four other
relatively new residences immediately adjacent to the subject property that were required
to widen Bayshore Drive to 25 feet within the access road easement. Planning staff is
recommending a condition of approval that will require the owner of the subject property
to widen Bayshore Drive to 25 feet. This will result in a small retaining wall on the northern
side of Bayshore Drive to accommodate the width increase. The required retaining wall
will be sited on slopes steeper than 2.5 to 1.
Surrounding Land Uses and Project Setting
The subject parcel is a rectangular shaped lot and abuts Malibu Road to the south (Figure
1). Access to the property is via Bayshore Drive, which is a private street that bisects the
northern third of the property. The property consists of steep descending slopes between
the residence and Malibu Road and steep ascending between Bayshore Drive and the
northerly property line. According to information from the Los Angeles County Tax
Assessor’s records, the pre-existing single-family residence was constructed in 1960.
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Figure 1 – Aerial Photograph

Source: GovClarity 2020
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Table 1 provides a summary of the lot dimensions and the lot area of the subject parcel.
Lot Depth
Lot Width
Gross Lot Area
Access Easement
Net Lot Area*

Table 1 – Property Data
154.7 feet
79.4 feet
12,156 square feet (0.286 acre)
1,366 square feet (0.038 acre)
10,790 square feet (0.248 acre)

*Net Lot Area = Gross Lot Area minus the area of access easements and 1 to 1 slopes.

The parcel’s surrounding area contains a mix of one- and two-story, single-family
residential development with mature landscaping, and a few undeveloped lots. As shown
in Table 2, the immediately surrounding land uses consist of single-family residential
homes and undeveloped lots within the RR-2 and Multi-Family Beach Front (MFBF) zoning
districts.
Direction
North
East
South
West

Table 2 – Surrounding Land Uses
Address/ Parcel No.
Size
Zoning
25200 Pacific Coast Hwy /
115,304 sq. ft.
RR2
4459-014-018
25423 Malibu Rd
10,546 sq. ft.
RR-2
25426 Malibu Rd
8,112 sq. ft.
MFBF
25422 Malibu Rd
8,564 sq. ft.
MFBF
25439 Malibu Rd
22,779 sq. ft.
RR-2

Land Use
Undeveloped1
SFR2
BF-SFR3
BF-SFR
SFR

Project Description
The proposed scope of work is for the after-the-fact construction, as follows:
a. A 2,592 square foot, single-story, replacement single-family residence, including an
attached two-car garage;
b. Rear deck extension;
c. Landscaping and hardscape; and
d. Treated timber retaining walls and stairs.
Staff is recommending a condition of approval to widen Bayshore Drive to 25 feet within
the access road easement. These road improvements will result in a retaining wall on
slopes steeper than 2.5 to 1.
An application was filed with the City for the construction of a new single-family residence and associated
development. The application remains incomplete.
2 SFR = Single-Family Residence
3 BF-SFR = Beachfront, Single-Family Residence
1
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Additional Discretionary Requests
a. VAR No. 19-047 for construction on slopes steeper than 2.5 to 1;
b. VAR No. 19-048 for the reduction of the required side yard setbacks and cumulative
side yard setback;
c. VAR No. 19-060 from the City’s geotechnical standards for factor of safety; and
d. DP No. 20-020 for the substantial demolition of the existing residence.
LCP Analysis
The LCP consists of the Land Use Plan (LUP) and LIP. The LUP contains programs and
policies implementing the Coastal Act in the City of Malibu. The purpose of the LIP is to
carry out the policies of the LUP. The LIP contains specific policies and regulations to
which every project requiring a coastal development permit must adhere.
There are 14 LIP chapters that potentially apply depending on the nature and location of
the proposed project. Of these, five are for conformance review only and contain no
findings: 1) Zoning, 2) Grading, 3) Archaeological/Cultural Resources, 4) Water Quality,
and 5) OWTS. These chapters are discussed in the LIP Conformance Analysis section.
The nine remaining LIP chapters do contain required findings: 1) Coastal Development
Permit; 2) ESHA; 3) Native Tree Protection; 4) Scenic, Visual and Hillside Resource
Protection; 5) Transfer of Development Credits; 6) Hazards; 7) Shoreline and Bluff
Development; 8) Public Access; and 9) Land Division.
For the reasons described in this report, including the project site, scope of work and
substantial evidence in the record, only the following chapters and associated findings are
applicable to the project: Coastal Development Permit (including the required findings for
the VARs), Scenic Visual and Hillside Resource Protection and Hazards. These chapters
are discussed in the LIP Findings section of this report. The findings required by MMC
Section 17.70.060 for the demolition permit are also discussed.
LIP Conformance Analysis
The proposed project has been reviewed by the Planning Department, City Biologist, City
Environmental Health Administrator, City geotechnical staff, City Public Works
Department, Los Angeles County Waterworks District No. 29 (WD29), and LACFD
(Attachment 3 – Department Review Sheets). The project, as proposed and conditioned,
has been found to be consistent with all applicable LCP codes, standards, goals and
policies with the inclusion of VAR Nos. 19-047 and 19-048.
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Zoning (LIP Chapter 3)
The project is subject to non-beachfront development and design standards set forth under
LIP Sections 3.5 and 3.6. Table 3 provides a summary and indicates the proposed project
meets those standards.
Table 3 – LCP Zoning Conformance
Development Requirement
Allowed/
Proposed
Required
SETBACKS (ft.)
Front Yard (20% or 65 ft.,
30 ft., 11 in.
63 ft., 1 in.
whichever is less)
Rear Yard
23 ft., 2 in.
42 ft., 10 in.
Side Yard (10% - Min)
4 ft., 7 in. (west)
7 ft., 9 in.
5 ft., 2 in. (east)
Side Yard (25% - Cumulative) 19 ft., 10 in.
9 ft., 9 in.
PARKING
Enclosed
2
2
Unenclosed
2
2
TOTAL DEVELOPMENT
2,910 sq. ft.
2,592 sq. ft.
SQUARE FOOTAGE (TDSF)
2/3rds Rule (1st Floor x
2,592 sq. ft. x 2/3
N/A
2/3rds = 2nd Floor sq. ft.)
= 1,728 sq. ft.
IMPERMEABLE COVERAGE 4,856 sq. ft.
4,741 sq. ft.
HEIGHT (ft.)
18 ft.
14 ft.
SITE OF CONSTRUCTION
< 3:1
>2.5 to 1
FENCES/WALLS/HEDGES/GATES
Front Yard
6 ft.; lower 42 in.
None Proposed
view impermeable
Rear Yard
6 ft.
None Proposed
Side Yards
6 ft.
None Proposed
Retaining Walls
6 ft.
None Proposed*

Comments

Complies
Complies
VAR No. 19-048
VAR No. 19-048
Complies
Complies
Complies
Complies
Complies
Complies
VAR No. 19-047
Complies
Complies
Complies
Complies

Grading (LIP Chapter 8)
LIP Section 8.3 ensures that new development minimizes the visual resource impacts of
grading and landform alteration by restricting the amount of non-exempt grading to a
maximum of 1,000 cubic yards for a residential parcel. The applicant provided a total
grading verification certificate on Sheet C1 of the project plans. The certificate indicates
that the project does not include any non-exempt grading and proposes four cubic yards
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of remedial grading. However, it is evident from the before and after site plan (Sheet A3)
that a series of tier treated timber retaining walls were constructed between the residence
and Malibu Road resulting in landform alteration. The exact amount of non-exempt grading
is unknown, but it is expected to be less than 100 cubic yards. An amount far less than
the maximum allowed.
The unpermitted treated timber retaining walls located within the Malibu Road public rightof-way will be removed and the related soil will be removed and recompacted (exempt
grading), which is miscategorized in the certificate as remedial grading. No remedial
grading is proposed as part of this application. As conditioned, additional grading will be
required to accommodate a 20-foot wide roadway along the Bayshore Drive road
easement. This amount of grading falls under the safety category which is a type of exempt
category. Therefore, the proposed project complies with grading requirements set forth
under LIP Section 8.3.
Archaeological / Cultural Resources (LIP Chapter 11)
LIP Chapter 11 requires certain procedures be followed to determine potential impacts on
archaeological resources. The project site has been evaluated for potential impacts to
archaeological resources per the adopted City of Malibu Cultural Resources Map and it
has been determined the site has low probability of containing archaeological resources
and the development should have no impact on cultural resources due to the limited
landform alterations proposed and previous grading.
Nevertheless, a condition of approval has been incorporated into the proposed project
which states that in the event that potentially important cultural resources be found in the
course of geologic testing or during construction, work shall immediately cease until a
qualified archaeologist can provide an evaluation of the nature and significance of the
resources and until the Planning Director can review this information. The project has been
conditioned to meet this requirement and complies with LIP Chapter 11.
Water Quality (LIP Chapter 17)
The City Public Works Department reviewed and approved the proposed project for
conformance to LIP Chapter 17 requirements for water quality protection. A standard
condition of approval for this project requires that prior to the issuance of any development
permit, a Local Storm Water Pollution Prevention Plan incorporating construction-phase
Erosion and Sediment Control Plan and Best Management Practices, must be approved
by the City Public Works Department. With the implementation of this condition, the
proposed project conforms to the water quality protection standards of LIP Chapter 17.
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Wastewater Treatment System Standards (LIP Chapter 18)
LIP Chapter 18 addresses OWTS. LIP Section 18.7 includes specific siting, design, and
performance requirements. The project does not include the installation of new OWTS or
modifications to the existing OWTS. Therefore, LIP Chapter 18 does not apply to the
proposed project.
LIP Findings
A.

General Coastal Development Permit (LIP Chapter 13)

Pursuant to LIP Section 13.9, the following four findings need to be made on all coastal
development permits.
Finding 1. That the project as described in the application and accompanying materials,
as modified by any conditions of approval, conforms with the certified City of Malibu Local
Coastal Program.
The project is located in the RR-2 zoning district, an area designated for rural residential
uses. A single-family residence and associated development are permitted uses. The
project has been reviewed for conformance with the LCP by the Planning Department,
City Biologist, City Environmental Health Administrator, City geotechnical staff, City Public
Works Department and LACFD. As discussed herein, based on submitted reports, project
plans, visual analysis and site investigations, the proposed project, as conditioned,
conforms to the LCP and MMC in that it meets all applicable residential development
standards with the inclusive of the requested variances.
Finding 2. If the project is located between the first public road and the sea, that the project
is in conformity to the public access and recreation policies of Chapter 3 of the Coastal
Act of 1976 (commencing with Sections 30200 of the Public Resources Code).
The project is not located between the first public road and the sea. Therefore, this finding
does not apply.
Finding 3. The project is the least environmentally damaging alternative.
The following alternatives to the proposed project were considered.
Alternative Project – The project may be revised to comply with side yard setbacks and
eliminate the optional construction on steep slopes. However, the project is a result of
unpermitted work and the existing residence will maintain the existing side yard setbacks,
except for a small expansion of the garage which will result in new construction within west
side yard setback. However, the garage addition will be in line with the existing residence
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and will not encroach any closer. The optional construction on steep slopes already exists
and is similar to existing development on surrounding development. The demolition of
existing development to meet setbacks and avoid construction on slopes may result in
some air and water quality degradation. The retaining walls help with top-soil erosion that
would end up in the ocean. Therefore, an alternative project that would avoid variances
would not provide an environmental advantage and would not meet the project objectives.
Proposed Project – The project consists of an after-the-fact replacement residence and
associated development. The adjacent lots have been developed with two-story residence
all with building pads immediately south of Bayshore Drive. The replacement residence’s
single-story design would be less visible from Dan Blocker Beach, a scenic area. The
subject parcel does not have any ESHA and the project site is not located near ESHA,
ESHA buffer or stream. Less than significant environmental impacts are expected as a
result of the proposed project and is the least environmentally damaging alternative.
Finding 4. If the project is located in or adjacent to an environmentally sensitive habitat
area pursuant to Chapter 4 of the Malibu LIP (ESHA Overlay), that the project conforms
with the recommendations of the Environmental Review Board, or if it does not conform
with the recommendations, findings explaining why it is not feasible to take the
recommended action.
The subject parcel is not designated as environmentally sensitive habitat area (ESHA) and
is not located in the vicinity of ESHA according to the LCP ESHA and Marine Resources
Map. As such, this finding does not apply.
B.

Variance for Construction on Slopes Steeper than 2.5 to 1 (LIP Section
13.26.5)

A variance pursuant to LIP Section 3.6(J) is proposed for construction on slopes steeper
than 2.5 to 1 for the after-the-fact deck extension, stairs and retaining walls between the
residence and Malibu Road and, as conditioned, a retaining wall to widen Bayshore Drive
LIP Section 13.26.5 requires that the City make ten findings in consideration and approval
of a variance. Based on the foregoing evidence contained within the record, the required
findings for VAR No. 19-047 are made as follows.
Finding 1. There are special circumstances or exceptional characteristics applicable to the
subject property, including size, shape, topography, location, or surroundings such that
strict application of the zoning ordinance deprives such property of privileges enjoyed by
other property in the vicinity and under the identical zoning classification.
Special circumstances and exceptional characteristics applicable to the subject property
are that besides the existing building pad, required off-street unenclosed parking spaces
and the currently improved portion of Bayshore Drive, the entire property consists of
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slopes steeper than 2.5 to 1. The applicant is requesting a variance for after-the-fact
consideration of the unpermitted widening of the rear deck, treated timber retaining walls
and stairs between the residence and Malibu Road as well as to comply with a
recommended condition of approval for the widening of Bayshore Drive to 25 feet in order
to meet LACFD requirement for fire lane on slopes steeper than 2.5 to 1. The proposed
rear deck is similar in size and projection into the slopes to others in the surrounding area.
Other surrounding properties have similar stairs on the slope and retaining walls.
Bayshore Drive consists of a 25-foot wide road easement of which 17.5 to 25 feet is
currently paved within the subject parcel. Because 22 residential lots use Bayshore Drive
as their primary access, the LACFD requires that all new residences widen the portion of
the road within each corresponding parcel to its entire width of 25 feet. The variance is
necessary because the steep topography immediately north of Bayshore Drive is such
that the strict application of the zoning ordinance prevents retaining walls necessary to
widen the existing primary access to meet LACFD requirements.
Development regulations limiting construction on slopes were written on a citywide basis
and cannot take into account the individual and unique characteristics a property may
exhibit. In this instance, the strict application of the ordinance would preclude development
similar to other parcels in the vicinity and safety measures from being implemented to
protect the existing and proposed development onsite. Without granting this variance,
Bayshore Drive could not be widened to meet LACFD requirements to provide a safer
access. Denial of the variance would deprive the property owner of privileges enjoyed by
other properties in the vicinity and under the identical zoning classification, as well as
feasible measures that are necessary to increase the safety and stability of the ascending
and descending slopes on the property.
Finding 2. The granting of such variance will not be detrimental to the public interest,
safety, health or welfare, and will not be detrimental or injurious to the property or
improvements in the same vicinity and zone(s) in which the property is located.
The granting of the proposed variance will not be detrimental to the public interest, safety,
health or welfare, and will not be detrimental or injurious to the property or improvements
in the same vicinity and zone in which the property is located. The City Biologist, City
Environmental Health Administrator, City geotechnical staff, City Public Works
Department and LACFD have reviewed the proposed project and determined it was
consistent with all applicable safety, health or welfare regulations and policies.
Finding 3. The granting of the variance will not constitute a special privilege to the applicant
or property owner.
The granting of the variance will not constitute a special privilege to the applicant or
property owner. Approval of the variance will grant relief from a technical development
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standard (that construction is limited to flat areas to minimize landform alteration and visual
impacts), which if strictly applied, would be detrimental to the safety of those on the subject
parcel and surrounding properties and prohibit the development of a new single-family
residence on the site. No feasible alternatives exist for the widening of Bayshore Drive
due to the steep topography within the road easement. Furthermore, the unpermitted deck
extension, stairs and treated timber retaining walls are similar to other development in the
vicinity on similar slopes.
Finding 4. The granting of such variance will not be contrary to or in conflict with the
general purposes and intent of this Chapter, nor to the goals, objectives and policies of
the LCP.
As previously discussed in Section A, Finding 1, the proposed variance will not be contrary
to or in conflict with the goals, objectives and policies of the LCP. As previously discussed
in Finding 1, the subject parcel has exceptional physical constraints that limit the location
of development such as steep slopes in between the building pad and Malibu Road and
immediately north of Bayshore Drive. The proposed variance will allow development in a
similar manner to surrounding properties and compliance with LACFD access
requirements.
Finding 5. For variances to environmentally sensitive habitat area buffer standards or other
environmentally sensitive habitat area protection standards, that there is no other feasible
alternative for siting the structure and that the development does not exceed the limits on
allowable development area set forth in Section 4.7 of the Malibu LIP.
The proposed variance is not related to ESHA buffer standards or other ESHA protection
standards; therefore, this finding does not apply.
Finding 6. For variances to stringline standards, that the project provides maximum
feasible protection to public access as required by Chapter 2 of the Malibu LIP.
The proposed variance is not related to stringline standards; therefore, this finding does
not apply.
Finding 7. The variance request is consistent with the purpose and intent of the zone(s) in
which the site is located. A variance shall not be granted for a use or activity, which is not
otherwise expressly authorized by the zone regulation governing the parcel of property.
The proposed variance is for relief from a specific development standard and does not
authorize a use not otherwise permitted in the applicable zoning district. The proposed
residence and accessory structures are permitted uses in the applicable zoning district.
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Finding 8. The subject site is physically suitable for the proposed variance.
The proposed variance will allow after-the-fact development similar to surrounding
properties and widening of Bayshore Drive to meet LACFD access requirements on slopes
equal to or steeper than 2.5 to 1. The subject parcel is physically suitable for the proposed
variance in that the after-the-fact construction has remained there for several months
without any issues and Bayshore Drive may be widened to 25 feet in the existing private
road easement. As previously stated, the project has been reviewed by applicable City
specialists and was found to be consistent with the LCP.
Finding 9. The variance complies with all requirements of State and local law.
In addition to being consistent with the LCP, the proposed variance will comply with all
requirements of State and local law in that the proposed project will be required to obtain
applicable permits from the Building Safety Division prior to construction.
Finding 10. A variance shall not be granted that would allow reduction or elimination of
public parking for access to the beach, public trails or parklands.
The proposed project does not include or encroach upon public parking; therefore, this
finding does not apply.
C.

Variance for a Greater than 20 Percent Reduction of the Side Yard Setbacks
(LIP Section 13.26)

A variance is requested to maintain the existing non-conforming side yard setbacks. LIP
Section 3.6(F)(2) requires side yard setbacks to be at least 25 percent of the lot width and
no less than 10 percent on any one side. The required cumulative side yard setbacks is
19 feet, 10 inches and proposed/existing is 9 feet, 9 inches. Also, the required single side
yard setback is 7 feet, 9 inches and each of the proposed/existing side yard setbacks are
4 feet, 7 inches (west) and 5 feet, 2 inches (east). Based on the foregoing evidence
contained within the record, the required findings for VAR No. 19-048 are made as follows.
Finding 1. There are special circumstances or exceptional characteristics applicable to the
subject property, including size, shape, topography, location, or surroundings such that
strict application of the zoning ordinance deprives such property of privileges enjoyed by
other property in the vicinity and under the identical zoning classification.
Special circumstances and exceptional characteristics applicable to the subject parcel
consist of Bayshore Drive bisecting across the upper one-third of parcel, steep slopes
north of the Bayshore Drive and south of the building pad and pre-existing development,
and the fact that the development is already there. The proposed building pad is
surrounded by slopes steeper than 2.5 to 1. As proposed, the residence will maintain a 4Page 14 of 25
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foot, 7-inch (west) and 5-foot, 2-inch (east) side yard setbacks for a proposed TDSF of
2,592 square feet. Without reduced side yard setbacks, there would not be sufficient space
to site a single-family residence of the same size without further expanding into adjacent
steep slopes. The proposed development will minimize potential visual impacts that may
result from a two-story residence or additional construction on steep slopes and would
allow the pre-existing residence to remain onsite similar to other nearby properties. Due
to these special circumstances and exceptional characteristics, the strict application of the
zoning ordinance would deprive the property of privileges enjoyed by other property in the
vicinity and under the identical zoning classification.
Finding 2. The granting of such variance will not be detrimental to the public interest,
safety, health or welfare, and will not be detrimental or injurious to the property or
improvements in the same vicinity and zone(s) in which the property is located.
As previously discussed in Section B, Finding 2, the proposed project will not be
detrimental to the public interest, safety, health or welfare, and will not be detrimental or
injurious to the property or improvements in the same vicinity and zone.
Finding 3. The granting of the variance will not constitute a special privilege to the applicant
or property owner.
The granting of the variance will not constitute a special privilege to the applicant or
property owner as at the time of construction for the original home the County of Los
Angeles required five-foot side yard setbacks and many of the older residences in the
neighborhood have similar setbacks. Additionally, the project consists of a more than 50
percent remodel of an existing residence, will preserve the pre-existing side yard setbacks
and most of the proposed construction is already completed. There will be no changes to
the existing building. Therefore, the proposed variance will not constitute a special
privilege to the applicant or the property owner.
Finding 4. The granting of such variance will not be contrary to or in conflict with the
general purposes and intent of this Chapter, nor to the goals, objectives and policies of
the LCP.
The granting of the proposed variance will not be contrary to or in conflict with the LCP.
The proposed variance would allow the pre-existing residence to remain on the subject
parcel with reduced side yard setbacks. The reduction of the required side yard setbacks
would allow the pre-existing residence and garage to be sited on the flat, disturbed
portions of the property and with reduced additional construction on steep slopes. By doing
so, the proposed project will minimize landform alteration consistent with LIP Section
8.3(A). The City Biologist, City Environmental Health Administrator, City geotechnical staff
and City Public Works Department deemed the proposed project consistent with the LCP
and applicable goals and policies.
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Finding 5. For variances to environmentally sensitive habitat area buffer standards or other
environmentally sensitive habitat area protection standards, that there is no other feasible
alternative for siting the structure and that the development does not exceed the limits on
allowable development area set forth in Section 4.7 of the Malibu LIP.
The requested variance is not associated with ESHA standards. Therefore, this finding
does not apply.
Finding 6. For variances to stringline standards, that the project provides maximum
feasible protection to public access as required by Chapter 2 of the Malibu LIP.
The requested variance is not associated with stringline standards. Therefore, this finding
does not apply.
Finding 7. The variance request is consistent with the purpose and intent of the zone(s) in
which the site is located. A variance shall not be granted for a use or activity, which is not
otherwise expressly authorized by the zone regulation governing the parcel of property.
The proposed uses are consistent with the permitted uses in the applicable RR-2 zoning
district. The proposed variance would not authorize an unpermitted use or activity.
Finding 8. The subject site is physically suitable for the proposed variance.
The subject parcel is physically suitable for the proposed variance in that it would permit
the pre-existing residence to remain and maintain the existing side yard setbacks similar
to residences in the vicinity that constructed prior to City incorporation. Expanding the
footprint would result in additional construction on steep slopes and relocation a portion of
the residence on the second floor may increase potential visual impacts.
Finding 9. The variance complies with all requirements of state and local law.
The City Biologist, City geotechnical staff, City Environmental Health Administrator and
City Public Works Department reviewed the proposed project and determined it was in
conformance with State and local requirements. Therefore, the proposed project complies
with all applicable requirements of State and local law.
Finding 10. A variance shall not be granted that would allow reduction or elimination of
public parking for access to the beach, public trails or parklands.
The proposed project does not include or encroach upon public parking. Therefore, this
finding does not apply.
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D.

Variance from the Required Geologic Factor of Safety (LIP Section 13.26.5)

VAR No. 19-060 is requested for new development not to provide the code-required 1.5
static and 1.1 pseudostatic factors of safety pursuant to LIP Section 9.4(D). The evidence
in the record supports approval of VAR No. 19-060 and all of the required findings of fact
can be made as follows:
Finding 1. There are special circumstances or exceptional characteristics applicable to the
subject property, including size, shape, topography, location, or surroundings such that
strict application of the zoning ordinance deprives such property of privileges enjoyed by
other property in the vicinity and under the identical zoning classification.
The proposed development does not meet the minimum factor of safety required by LIP
Section 9.4(D). The replacement residence and deck extension do not adversely affect
local stability and are not subject to a geotechnical analysis pursuant to Malibu Building
Code Sections 110 and 111. It is infeasible to maintain the replacement restaurant on the
subject property in a fashion that would provide the code-required 1.5 static and 1.1
pseudostatic factors of safety specified by LIP Section 9.4(D).
The location, topography and surroundings of the subject property are special
circumstances and exceptional characteristics, which if the requirements of LIP Section
9.4(D) were applied, no development on the property would be permitted.
Requiring the proposed development to provide a factor of safety of 1.5 (static) and a
factor of safety of 1.1 (pseudostatic) would likely constitute a taking of private property.
Therefore, the proposed project should be allowed to avoid a taking and/or to conduct
safety measures such as Fire Department-required access. As discussed in Section A
above and Section I below, the project is consistent with all LIP provisions, including
findings assuring site stability and structural integrity, and ensuring that the project would
not create nor contribute significantly to erosion, geologic instability, or destruction of the
site or surrounding area. Strict application of the requirement to meet the slope stability
factor of safety would deprive the property owner of privileges enjoyed by other properties
located in the vicinity and under similar zoning classification.
There are nearby properties improved with similar development on the same landslide
with similar factor of safety conditions. Any development on the subject site would require
a variance from this standard.
Finding 2. The granting of such variance will not be detrimental to the public interest,
safety, health or welfare, and will not be detrimental or injurious to the property or
improvements in the same vicinity and zone(s) in which the property is located.

Page 17 of 25

Agenda Item 4.A.

The intent of LIP Chapter 9 (Hazards) is to ensure that new development shall minimize
risks to life and property in areas of high geologic, flood and fire hazard. This section of
the LIP requires that permitted development be sited and designed to assure site stability
and structural integrity, and neither create nor contribute significantly to erosion, geologic
instability, or destruction of the site or surrounding area. The site/structural design
measures implemented in the proposed project meet the intent of LIP Chapter 9.
The proposed project will not be detrimental to the public interest, safety, health or welfare,
and will not be detrimental or injurious to the property or improvements in the same vicinity
and zones in which the property is located provided that the recommendations of the
Project Civil/Structural Engineers are properly incorporated into the plans and
implemented during construction and the subject property and proposed development are
properly maintained.
Finding 3. The granting of the variance will not constitute a special privilege to the applicant
or property owner.
The granting of the variance will not constitute a special privilege to the applicant or
property owner in that the replacement residence is in the same location of the existing
residence and it would permit the safety measures to be implemented such as compliance
with Fire Department access. Other development on nearby properties is sited on the
same landslide with similar non-conforming factors of safety. Approval of the subject
variance will grant relief from a technical development standard and would not grant a
special privilege to the property owner. The variance is only granted for site-specific
conditions on the subject property and shall not be determined to be precedent setting.
Finding 4. The granting of such variance will not be contrary to or in conflict with the
general purposes and intent of this Chapter, nor to the goals, objectives and policies of
the LCP.
The granting of the variance from the code-required 1.5 static and 1.1 pseudostatic factors
of safety will not be contrary to or in conflict with the general purposes and intent of the
zoning provisions nor contrary to or in conflict with the goals, objectives and policies of the
LCP. As discussed in Findings 1 and 3, granting the requested variance will allow the
subject property to be developed in a similar manner to its existing condition and to other
nearby properties. No feasible alternatives exist that would eliminate the need for the
requested variance. The proposed project has been reviewed and approved for
conformance with the LCP and applicable City and County goals and policies by the
LACFD and City staff.
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Finding 5. For variances to environmentally sensitive habitat area buffer standards or other
environmentally sensitive habitat area protection standards, that there is no other feasible
alternative for siting the structure and that the development does not exceed the limits on
allowable development area set forth in Section 4.7 of the Malibu LIP.
The requested variance is not for an ESHA or ESHA buffer standard. Therefore, this
finding does not apply.
Finding 6. For variances to stringline standards, that the project provides maximum
feasible protection to public access as required by Chapter 2 of the Malibu LIP.
The proposed variance is not for a deviation of stringline standards. Therefore, this finding
does not apply.
Finding 7. The variance request is consistent with the purpose and intent of the zone(s) in
which the site is located. A variance shall not be granted for a use or activity which is not
otherwise expressly authorized by the zone regulation governing the parcel of property.
As previously discussed in Section B, Finding 7, the proposed development is consistent
with the purpose and intent of the underlying zone. The proposed variance would permit
the replacement restaurant which is a conditionally permitted use.
Finding 8. The subject site is physically suitable for the proposed variance.
The project will consist of a replacement residence on the same footprint of the existing
residence with a 140 square feet expansion to the attached garage. The subject property
is physically suitable for the replacement residence and deck extension because they will
affect local stability to the existing development.
Finding 9. The variance complies with all requirements of state and local law.
The variance complies with all requirements of State and local law. Construction of the
proposed improvements will comply with all building code requirements and will
incorporate all recommendations from applicable City and County agencies.
Finding 10. A variance shall not be granted that would allow reduction or elimination of
public parking for access to the beach, public trails or parklands.
The proposed project does not include any reduction or elimination of public parking.
Therefore, this finding does not apply.
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E.

Environmentally Sensitive Habitat Area Overlay (LIP Chapter 4)

As discussed in Section A, Finding 4, the subject parcel is not located in the ESHA or
ESHA buffer. Therefore, according to LIP Section 4.7.6, the supplemental ESHA findings
do not apply.
F.

Native Tree Protection (LIP Chapter 5)

No protected native trees exist within the project area. Therefore, the findings contained
in LIP Chapter 5 do not apply.
G.

Scenic, Visual and Hillside Resource Protection (LIP Chapter 6)

The Scenic, Visual, and Hillside Resource Protection Chapter governs those coastal
development permit applications concerning any parcel that is located along, within,
provides views to or is visible from any scenic area, scenic road, or public viewing area.
LIP policies require that new development not be visible from scenic roads or public
viewing areas. Where this is not feasible, new development must minimize impacts
through siting and by incorporating design measures to ensure visual compatibility with
the character of surrounding areas. On June 27, 2013, Planning staff visited the subject
parcel after story poles representing the height, location and bulk of the proposed buildings
were installed. Based on the site visit, staff determined that the proposed residence would
be visible from PCH, an LCP-designated scenic highway, and Dan Blocker Beach located
immediately to the south of Malibu Road. Therefore, LIP Chapter 6 applies and the five
findings in LIP Section 6.4 are made as follows.
Finding 1. The project, as proposed, will have no significant adverse scenic or visual
impacts due to project design, location on the site or other reasons.
Public views from Dan Blocker Beach are not adversely impacted due to existing
residential development, landscaping in the area and single-story nature of the
replacement residence. Nevertheless, the replacement residence and retaining walls are
conditioned to use earth-tone colors to match the immediately surrounding natural
environment. The exterior materials of the replacement residence are limited to brick,
wood, stucco, metal, concrete or other similar materials and non-glare glass for windows.
The proposed project is also limited to the lighting requirements in LIP Section 6.5(G) and
the proposed project is conditioned to execute a deed restriction stipulating conformance
with the lighting requirements. Based on staff’s site visit, applicable development and
design standards, and review of the project plans, it has been determined that the
proposed project will have no significant adverse scenic impacts to significant public views.
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Finding 2. The project, as proposed, will not have significant adverse scenic or visual
impacts due to required project modifications, landscaping or other conditions.
As previously discussed in Finding 1, the replacement residence, as conditioned, will not
have significant adverse scenic or visual impacts because it blends in with the existing
surrounding built environment as viewed from Dan Blocker Beach.
Finding 3. The project, as proposed or as conditioned, is the least environmentally
damaging alternative.
As previously discussed in Section A, Finding 3, the proposed project, as designed and
conditioned, is the least environmentally damaging alternative.
Finding 4. There are no feasible alternatives to development that would avoid or
substantially lessen any significant adverse impacts on scenic and visual resources.
As previously discussed in Finding 1, the proposed project, as designed and conditioned,
is not anticipated to have significant adverse impacts on scenic and visual resources.
Finding 5. Development in a specific location on the site may have adverse scenic and
visual impacts but will eliminate, minimize or otherwise contribute to conformance to
sensitive resource protection policies contained in the certified LCP.
As previously discussed in Finding 1, no significant adverse impacts on scenic and visual
resources are anticipated to result from the project.
H.

Transfer of Development Credits (LIP Chapter 7)

The proposed project does not include a land division or multi-family development.
Therefore, the findings of LIP Chapter 7 are not applicable.
I.

Hazards (LIP Chapter 9)

Pursuant to LIP Section 9.3, written findings of fact, analysis and conclusions addressing
geologic, flood and fire hazards, structural integrity or other potential hazards listed in LIP
Section 9.2(A) must be included in support of all approvals, denials or conditional
approvals of development located on a site or in an area where it is determined that the
proposed project has the potential to create adverse impacts upon site stability or
structural integrity.
The proposed development has been analyzed for the hazards listed in LIP Chapter 9 and
has been reviewed and approved for conformance with all relevant policies and
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regulations of the LCP and MMC by the Planning Department, City Biologist, City
Environmental Health Administrator, City geotechnical staff, City Public Works
Department, and LACFD. The required findings are made as follows:
Finding 1. The project, as proposed will neither be subject to nor increase instability of the
site or structural integrity from geologic, flood, or fire hazards due to project design,
location on the site or other reasons.
On February 14, 2020, City geotechnical staff determined that the proposed development
is consistent with all applicable geotechnical requirements. Based on review of the project
plans by City Environmental Health Administrator, City geotechnical staff, City Public
Works Department and LACFD, these specialists and agency determined that adverse
impacts to the project site related to the proposed development are not expected.
Fire Hazard
The entire city limits of Malibu are within an identified fire hazard zone. The property is
currently subject to wildfire, however, development of a residence on the subject property
will not increase the site’s susceptibility to wildfire. The scope of work proposed as part of
this application is not expected to have an impact on wildfire hazards. The proposed
development may actually decrease the site’s susceptibility to wildfire through the use of
appropriate building materials during construction.
The City is served by the LACFD, as well as the California Department of Forestry, if
needed. In the event of major fires, the County has “mutual aid agreements” with cities
and counties throughout the State so that additional personnel and firefighting equipment
can augment the LACFD. Conditions of approval have been included in the resolution to
require compliance with all LACFD development standards. As such, the proposed project,
as designed and conditioned, will not be subject to nor increase the instability of the site
or structural integrity involving wildfire hazards.
Finding 2. The project, as conditioned, will not have significant adverse impacts on site
stability or structural integrity from geologic, flood or fire hazards due to required project
modifications, landscaping or other conditions.
The project does not have any significant adverse impacts on site stability or structural
integrity from geologic or fire hazards due to the project design.
Finding 3. The project, as proposed or as conditioned, is the least environmentally
damaging alternative.
As previously stated in Section A, Finding 3, the project is the least environmentally
damaging alternative.
Page 22 of 25

Agenda Item 4.A.

Finding 4. There are no alternatives to development that would avoid or substantially
lessen impacts on site stability or structural integrity.
The proposed development has been analyzed for the hazards listed in LIP Chapter 9 by
the City Environmental Health Administrator, City geotechnical staff, City Public Works
Department and LACFD. These specialists and agency determined that the proposed
project does not impact site stability or structural integrity. As previously discussed in
Section A, there are no feasible alternatives to the proposed development that would result
in less site disturbance.
Finding 5. Development in a specific location on the site may have adverse impacts but
will eliminate, minimize or otherwise contribute to conformance to sensitive resource
protection policies contained in the certified Malibu LCP.
As previously discussed in Section A, the proposed project, as designed and conditioned,
will not have adverse impacts on sensitive resources.
J.

Shoreline and Bluff Development (LIP Chapter 10)

LIP Chapter 10 applies to land that is located on or along the shoreline, a coastal bluff or
bluff-top fronting the shoreline. The proposed project is not located near the shore.
Therefore, LIP Chapter 10 findings do not apply.
K.

Public Access (LIP Chapter 12)

LIP Section 12.4 requires public access for lateral, bluff-top, and vertical access near the
ocean, trails, and recreational access for the following cases:
A. New development on any parcel or location specifically identified in the Land Use
Plan or in the LCP zoning districts as appropriate for or containing a historically used
or suitable public access trail or pathway.
B. New development between the nearest public roadway and the sea.
C. New development on any site where there is substantial evidence of a public right
of access to or along the sea or public tidelands, a blufftop trail or an inland trail
acquired through use or a public right of access through legislative authorization.
D. New development on any site where a trail, bluff top access or other recreational
access is necessary to mitigate impacts of the development on public access where
there is no feasible, less environmentally damaging, project alternative that would
avoid impacts to public access.
No official LCP trail is mapped on the subject property. Additionally, the subject property
is not located between the first public road and the sea or on a bluff. Therefore, the
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requirement for public access of LIP Section 12.4 does not apply and further findings are
not required.
L.

Land Division (LIP Chapter 15)

This project does not include a land division. Therefore, the findings of LIP Chapter 15 are
not applicable.
M.

Demolition Permit Findings (MMC Chapter 17.70)

MMC Section 17.70.060 requires that a demolition permit be issued for projects that result
in the demolition of any building or structure. The findings for DP No. 20-020 are made as
follows:
Finding 1. The demolition permit is conditioned to assure that it will be conducted in a
manner that will not create significant adverse environmental impacts.
Conditions of approval, including the recycling of demolished materials, have been
included to ensure that the proposed project will not create significant adverse
environmental impacts.
Finding 2. A development plan has been approved or the requirement waived by the City.
This CDP application is being processed concurrently with DP No. 20-020, and approval
of the demolition permit is subject to the approval of CDP No. 19-052.
ENVIRONMENTAL REVIEW: Pursuant to the authority and criteria contained in CEQA,
the Planning Department has analyzed the proposed project. The Planning Department
found that this project is listed among the classes of projects that have been determined
not to have a significant adverse effect on the environment. Therefore, the project is
categorically exempt from the provisions of CEQA pursuant to Sections 15301(l) – Existing
Facilities and 15303(a) and (e) – New Construction. The Planning Department has further
determined that none of the six exceptions to the use of a categorical exemption apply to
this project (CEQA Guidelines Section 15300.2).
CORRESPONDENCE: Several neighbors have submitted letters in support of the project.
The letters are included herein as Attachment 5.
PUBLIC NOTICE: On July 22, 2021, staff published a Notice of Public Hearing Notice in
a newspaper of general circulation within the City of Malibu and mailed the notice to
property owners and occupants within a 500-foot radius of the subject property.
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SUMMARY: The required findings can be made that the project complies with the LCP.
Further, the Planning Department’s findings of fact are supported by substantial evidence
in the record. Based on the analysis contained in this report and the accompanying
resolution, staff recommends approval of this project subject to the conditions of approval
contained in Section 5 (Conditions of Approval) of Planning Commission Resolution No.
21-39. The project has been reviewed and conditionally approved for conformance with
the LCP by Planning Department and appropriate City departments.
ATTACHMENTS:
1.
2.
3.
4.
5.
6.

Planning Commission Resolution No. 21-39
Project Plans
Department Review Sheets
Site Photographs
Public Correspondence
Public Hearing Notice
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CITY OF MALIBU PLANNING COMMISSION
RESOLUTION NO. 21-39
A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF
MALIBU, DETERMINING THE PROJECT IS CATEGORICALLY EXEMPT
FROM THE CALIFORNIA ENVIRONMENTAL QUALITY ACT, AND
APPROVING COASTAL DEVELOPMENT PERMIT NO. 19-052 AND
DEMOLITION PERMIT NO. 20-020 FOR AN AFTER-THE-FACT
REPLACEMENT OF AN EXISTING SINGLE-FAMILY RESIDENCE DUE TO
THE UNPERMITTED DEMOLITION/REPLACEMENT OF EXTERIOR WALLS
IN EXCESS OF 50 PERCENT, INCLUDING AN AFTER-THE-FACT
REPLACEMENT OF THE ATTACHED GARAGE WITH A NEW GARAGE,
REAR ON-GRADE DECK EXTENSION, AND ASSOCIATED DEVELOPMENT;
INCLUDING VARIANCE NOS. 19-047 FOR CONSTRUCTION ON SLOPES
STEEPER THAN 2.5 TO 1, VARIANCE NO. 19-048 FOR THE REDUCTION OF
THE REQUIRED SIDE YARD SETBACKS AND CUMULATIVE SIDE YARD
SETBACKS,
AND
VARIANCE
NO.
19-060
FROM
THE
CITY’S
GEOTECHNICAL STANDARDS FOR FACTOR OF SAFETY
LOCATED IN THE RURAL RESIDENTIAL-TWO ACRE ZONING
DISTRICT AT 25429 MALIBU ROAD (THE CELESTIAL TRUST)
The Planning Commission of the City of Malibu does hereby find, order and resolve as
follows:
SECTION 1. Recitals.
A.
On June 11, 2019, an application for Administrative Plan Review (APR) No. 19-115
was submitted by Matt Eskan, the property owner, for an after-the-fact interior and exterior remodel
of an existing residence and associated development. On July 29, 2019, APR No. 19-115 was
replaced with Coastal Development Permit (CDP) No. 19-052 and the remodel was presumed to
exceed more than 50 percent. The application was routed to the City Biologist, City geotechnical
staff, City Environmental Health Administrator, City Public Works Department, and the Los
Angeles County Fire Department for review.
B.
On July 22, 2019, Planning Department staff conducted a site visit to document site
conditions, the property and surrounding area.
C.
On November 28, 2019, Variance (VAR) Nos. 19-047 and 19-048 were added to the
project for construction on slopes steeper than 2.5 to 1 and encroachments into the required side yard
setbacks.
D.
On June 30, 2020, a Notice of Coastal Development Permit Application was posted
on the subject property.
E.

On August 11, 2020, Demolition Permit (DP) No. 20-020 was added to the project.

F.

On December 12, 2020, staff deemed the project complete.

G.
On April 8, 2021, a Notice of Planning Commission Public Hearing was published in
a newspaper of general circulation within the City of Malibu and was mailed to all property owners
and occupants within a 500-foot radius of the subject property.

ATTACHMENT 1

Resolution No 21-39
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H.
On May 3, 2021, prior to a public hearing, the Planning Commission continued the
item to a date uncertain to permit staff additional time to search whether a variance for factor of
safety applied to the project. VAR No. 19-060 has been assigned to the project for the replacement
residence not to provide the code-required 1.5 static and 1.1 pseudostatic factors of safety pursuant to
Local Coastal Program (LCP) Local Implementation Plan (LIP) Section 9.4(D).
G.
On July 22, 2021, a Notice of Planning Commission Public Hearing was published in
a newspaper of general circulation within the City of Malibu and was mailed to all property owners
and occupants within a 500-foot radius of the subject property.
I.
On August 16, 2021, the Planning Commission continued the item to the September
20, 2021 Regular Planning Commission meeting.
J.
On September 20, 2021, the Planning Commission held a duly noticed public hearing
on the subject application, reviewed and considered the staff report, reviewed and considered written
reports, public testimony, and other information in the record.
SECTION 2. Environmental Review.
Pursuant to the authority and criteria contained in the California Environmental Quality Act
(CEQA), the Planning Commission has analyzed the proposed project. The Planning Commission
found that this project is listed among the classes of projects that have been determined not to have a
significant adverse effect on the environment. Therefore, the project is categorically exempt from the
provisions of CEQA pursuant to Sections 15301(l) Existing Facilities and 15303(a) and (e) – New
Construction. The Planning Commission has further determined that none of the six exceptions to
the use of a categorical exemption apply to this project (CEQA Guidelines Section 15300.2).
SECTION 3. Coastal Development Permit Findings.
Based on substantial evidence contained within the record and pursuant to LIP including Sections
13.7(B) and 13.9, the Planning Commission adopts the analysis in the agenda report, incorporated
herein, the findings of fact below, and approves CDP No. 19-052, DP No. 20-020 for an after-thefact replacement of an existing single-family residence due to the unpermitted demolition/
replacement of exterior walls in excess of 50 percent, including an after-the-fact replacement of the
attached garage with a new garage, rear on-grade deck extension, and associated development;
including VAR No. 19-047 for construction on slopes steeper than 2.5 to 1, VAR No. 19-048 for the
reduction of the required side yard setbacks, and cumulative side yard setbacks and VAR No. 19-060
from the City’s geotechnical standards for factor of safety located in the Rural Residential TwoAcre (RR-2) zoning district at 25429 Malibu Road.
The project is consistent with the LCP’s zoning, grading, cultural resources, water quality, and
wastewater treatment system standards requirements. With the inclusion of the proposed variance
and demolition permit, the project, as conditioned, has been determined to be consistent with all
applicable LCP codes, standards, goals, and policies. The required findings are made herein.
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A.

General Coastal Development Permit (LIP Chapter 13)

1.
The project is located in the RR-2 zoning district, an area designated for rural
residential uses. A single-family residence and associated development are permitted uses. The
project has been reviewed for conformance with the LCP by the Planning Department, City
Biologist, City Environmental Health Administrator, City geotechnical staff, City Public Works
Department and Los Angeles County Fire Department (LACFD). As discussed herein, based on
submitted reports, project plans, visual analysis and site investigations, the proposed project, as
conditioned, conforms to the LCP and MMC in that it meets all applicable residential development
standards with the inclusive of the requested variances.
2.
Evidence in the record demonstrates that the project as proposed and conditioned, is
the least environmentally damaging alternative. There is no evidence that an alternative project
would substantially lessen any potential significant adverse impacts of the development on the
environment.
B.

Variance for Construction on Slopes Steeper than 2.5 to 1 (LIP Section 13.26.5)

1.
Special circumstances and exceptional characteristics applicable to the subject
property are that besides the existing building pad, required off-street unenclosed parking spaces and
the currently improved portion of Bayshore Drive, the entire property consists of slopes steeper than
2.5 to 1. The applicant is requesting a variance for an after-the-fact consideration of unpermitted
widening of the rear deck, railroad tie retaining walls and stairs between the residence and Malibu
Road as well as to comply with a recommended condition of approval for the widening of Bayshore
Drive to 25 feet in order to meet LACFD requirement for firelane on slopes steeper than 2.5 to 1.
The proposed rear deck is similar in size and projection into the slopes to others in the surrounding
area. Other surrounding properties have similar stairs on the slope and retaining walls. Due to these
special circumstances and exceptional characteristics, the strict application of the zoning ordinance
would deprive the property of privileges enjoyed by other property in the vicinity and under the
identical zoning classification.
2.
The granting of the proposed variance will not be detrimental to the public interest,
safety, health or welfare, and will not be detrimental or injurious to the property or improvements in
the same vicinity and zone in which the property is located. The City Biologist, City Environmental
Health Administrator, City geotechnical staff, City Public Works Department and LACFD have
reviewed the proposed project and determined it was consistent with all applicable safety, health or
welfare regulations and policies.
3.
The granting of the variance will not constitute a special privilege to the applicant or
property owner. Approval of the variance will grant relief from a technical development standard
(that construction is limited to flat areas to minimize landform alteration and visual impacts), which
if strictly applied, would be detrimental to the safety of those on the subject parcel and surrounding
properties and prohibit the development of a new single-family residence on the site. No feasible
alternates exist for the widening of Bayshore Drive due to the steep topography within the road
easement. Furthermore, the unpermitted deck extension, stairs and railroad-tie retaining walls are
similar to other development in the vicinity on similar slopes.
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4.
The proposed variance will not be contrary to or in conflict with the goals, objectives
and policies of the LCP. As previously discussed in Finding 1, the subject parcel has exceptional
physical constraints that limit the location of development such as steep slopes in between the
building pad and Malibu Road and immediately north of Bayshore Drive. The proposed variance
will allow development in a similar manner to surrounding properties and compliance with LACFD
access requirements.
5.
The proposed variance is for relief from a specific development standard and does not
authorize a use not otherwise permitted in the applicable zoning district. The proposed residence and
accessory structures are permitted uses in the applicable zoning district.
6.
The proposed variance will allow after-the-fact development similar to surrounding
properties and widening of Bayshore Drive to meet LACFD access requirements on slopes equal to
or steeper than 2.5 to 1. The subject parcel is physically suitable for the proposed variance in that the
after-the-fact construction has remained there for several months without any issues and Bayshore
Drive may be widened to 25 feet in the existing private road easement. As previously stated, the
project has been reviewed by applicable City specialists and was found to be consistent with the
LCP.
7.
In addition to being consistent with the LCP, the proposed variance will comply with
all requirements of State and local law in that the proposed project will be required to obtain
applicable permits from the Building Safety Division prior to construction.
C.

Variance for a Greater than 20 Percent Reduction of the Side Yard Setbacks (LIP
Section 13.26)

1.
Special circumstances and exceptional characteristics applicable to the subject parcel
consist of Bayshore Drive bisecting across the upper one-third of parcel, steep slopes north of the
Bayshore Drive and south of the building pad and pre-existing development, and the fact that the
development is already there. The proposed building pad is surrounded by slopes steeper than 2.5 to
1. As proposed, the residence will maintain a 4-foot, 7-inch (west) and 5-foot, 2-inch (east) side yard
setbacks for a proposed TDSF of 2,592 square feet. Without a reduced side yard setbacks, there
would not be sufficient space to site a single-family residence of the same size without further
expanding into adjacent steep slopes. The proposed development will minimize potential visual
impacts that may result from a two-story residence or additional construction on steep slopes and
would allow the pre-existing residence to remain onsite similar to other nearby properties. Due to
these special circumstances and exceptional characteristics, the strict application of the zoning
ordinance would deprive the property of privileges enjoyed by other property in the vicinity and
under the identical zoning classification.
2.
Evidence in the record demonstrates that the proposed project will not be detrimental
to the public interest, safety, health or welfare, and will not be detrimental or injurious to the
property or improvements in the same vicinity and zone.
3.
The granting of the variance will not constitute a special privilege to the applicant or
property owner as the County of Los Angeles required five-foot side yard setbacks and many of the
older residences in the neighborhood have similar setbacks. Additionally, the project consists of a
more than 50 percent remodel of an existing residence, will preserve the pre-existing side yard
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setbacks and most of the proposed construction is already completed. There will be no changes to
the existing building. Therefore, the proposed variance will not constitute a special privilege to the
applicant or the property owner.
4.
The granting of the proposed variance will not be contrary to or in conflict with the
LCP. The proposed variance would allow the pre-existing residence to remain on the subject parcel
with reduced side yard setbacks. The reduction of the required side yard setbacks would allow the
pre-existing residence and garage to be sited on the flat, disturbed portions of the property and with
reduced additional construction on steep slopes. By doing so, the proposed project will minimize
landform alteration consistent with LIP Section 8.3(A). The City Biologist, City Environmental
Health Administrator, City geotechnical staff and City Public Works Department deemed the
proposed project consistent with the LCP and applicable goals and policies.
5.
The proposed uses are consistent with the permitted uses in the applicable RR-2
zoning district. The proposed variance would not authorize an unpermitted use or activity.
6.
The subject parcel is physically suitable for the proposed variance in that it would
permit the pre-existing residence to remain and maintain the existing side yard setbacks similar to
residences in the vicinity that constructed prior to City incorporation. Expanding the footprint would
result in addition construction on steep slopes and relocation a portion of the residence on the second
floor may increase potential visual impacts.
7.
The City Biologist, City geotechnical staff, City Environmental Health Administrator
and City Public Works Department reviewed the proposed project and determined it was in
conformance with State and local requirements. Therefore, the proposed project complies with all
applicable requirements of State and local law.
D.

Variance from the Required Geologic Factor of Safety (LIP Section 13.26.5)

1.
The proposed development does not meet the minimum factor of safety required by
LIP Section 9.4(D). The replacement residence and deck extension do not adversely affect local
stability and are not subject to a geotechnical analysis pursuant to Malibu Building Code Sections
110 and 111. It is infeasible to maintain the replacement restaurant on the subject property in a
fashion that would provide the code-required 1.5 static and 1.1 pseudostatic factors of safety
specified by LIP Section 9.4(D). The location, topography and surroundings of the subject property
are special circumstances and exceptional characteristics, which if the requirements of LIP Section
9.4(D) were applied, no development on the property would be permitted. Strict application of the
requirement to meet the slope stability factor of safety would deprive the property owner of
privileges enjoyed by other properties located in the vicinity and under similar zoning classification.
2.
The intent of LIP Chapter 9 (Hazards) is to ensure that new development shall
minimize risks to life and property in areas of high geologic, flood and fire hazard. This section of
the LIP requires that permitted development be sited and designed to assure site stability and
structural integrity, and neither create nor contribute significantly to erosion, geologic instability, or
destruction of the site or surrounding area. The site/structural design measures implemented in the
proposed project meet the intent of LIP Chapter 9.
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3.
The proposed project will not be detrimental to the public interest, safety, health or
welfare, and will not be detrimental or injurious to the property or improvements in the same vicinity
and zones in which the property is located provided that the recommendations of the Project
Civil/Structural Engineers are properly incorporated into the plans and implemented during
construction and the subject property and proposed development are properly maintained.
4.
The granting of the variance will not constitute a special privilege to the applicant or
property owner in that the replacement residence is in the same location of the existing residence and
it would permit the safety measures to be implemented such as compliance with Fire Department
access. Other development on nearby properties is sited on the same landslide with similar nonconforming factors of safety. Approval of the subject variance will grant relief from a technical
development standard and would not grant a special privilege to the property owner. The variance is
only granted for site-specific conditions on the subject property and shall not be determined to be
precedent setting.
5.
The granting of the variance from the code-required 1.5 static and 1.1 pseudostatic
factors of safety will not be contrary to or in conflict with the general purposes and intent of the
zoning provisions nor contrary to or in conflict with the goals, objectives and policies of the LCP. As
discussed in Findings 1 and 3, granting the requested variance will allow the subject property to be
developed in a similar manner to its existing condition and to other nearby properties. No feasible
alternatives exist that would eliminate the need for the requested variance. The proposed project has
been reviewed and approved for conformance with the LCP and applicable City and County goals
and policies by the LACFD and City staff.
6.
Evidence in the record demonstrates that the proposed development is consistent with
the purpose and intent of the underlying zone. The proposed variance would permit the replacement
restaurant which is a conditionally permitted use.
7.
The project will consist of a replacement residence on the same footprint of the
existing residence with a 140 square feet expansion to the attached garage. The subject property is
physically suitable for the replacement residence and deck extension because they will affect local
stability to the existing development.
8.
The variance complies with all requirements of State and local law. Construction of
the proposed improvements will comply with all building code requirements and will incorporate all
recommendations from applicable City and County agencies.
E.

Scenic, Visual and Hillside resource Protection (LIP Chapter 6)

1.
Public views from Dan Blocker Beach are not adversely impacted due to existing
residential development, landscaping in the area and single-story nature of the replacement
residence. Nevertheless, the replacement residence and retaining walls are conditioned to use earthtone colors to match the immediately surrounding natural environment. The exterior materials of the
replacement residence are limited to brick, wood, stucco, metal, concrete or other similar materials
and non-glare glass for windows. The proposed project is also limited to the lighting requirements in
LIP Section 6.5(G) and the proposed project is conditioned to execute a deed restriction stipulating
conformance with the lighting requirements. Based on staff’s site visit, applicable development and
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design standards, and review of the project plans, it has been determined that the proposed project
will have no significant adverse scenic impacts to significant public views.
2.
Evidence in the record demonstrates that the replacement residence, as conditioned,
will not have significant adverse scenic or visual impacts because it blends in with the existing
surrounding built environment as viewed from Dan Blocker Beach.
3.
Evidence in the record demonstrates that the proposed project, as designed and
conditioned, is the least environmentally damaging alternative.
4.
Evidence in the record demonstrates that the proposed project, as designed and
conditioned, is not anticipated to have significant adverse impacts on scenic and visual resources.
5.
Evidence in the record demonstrates that no significant adverse impacts on scenic and
visual resources are anticipated to result from the project.
F.

Hazards (LIP Chapter 9)

1. On February 14, 2020, City geotechnical staff determined that the proposed
development is consistent with all applicable geotechnical requirements. Based on review of the
project plans by City Environmental Health Administrator, City geotechnical staff, City Public
Works Department and LACFD, these specialists and agency determined that adverse impacts to the
project site related to the proposed development are not expected.
2.
The project does not have any significant adverse impacts on site stability or
structural integrity from geologic or fire hazards due to the project design.
3.
Evidence in the record demonstrates the project is the least environmentally
damaging alternative.
4.
The proposed development has been analyzed for the hazards listed in LIP Chapter 9
by the Planning Department, City Biologist, City Environmental Health Administrator, City
geotechnical staff, City Public Works Department and the LACFD. These specialists and agency
determined that the proposed project does not impact site stability or structural integrity.
5.
Evidence in the record demonstrates that the proposed project is not expected to have
adverse impacts on sensitive resources.
G.

Demolition Permit Findings (MMC Chapter 17.70)

1.
Conditions of approval, including the recycling of demolished materials, have been
included to ensure that the proposed project will not create significant adverse environmental
impacts.
2.
This CDP application is being processed concurrently with DP No. 20-020, and
approval of the demolition permit is subject to the approval of CDP No. 19-052.
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SECTION 4. Planning Commission Action.
Based on the foregoing findings and evidence contained within the record, the Planning Commission
hereby approves CDP No. 19-052, VAR Nos. 19-047, 19-048 and 19-060, and DP No. 20-020,
subject to the following conditions.
SECTION 5. Conditions of Approval.
1.

The property owners, and their successors in interest, shall indemnify and defend the City of
Malibu and its officers, employees and agents from and against all liability and costs relating
to the City's actions concerning this project, including (without limitation) any award of
litigation expenses in favor of any person or entity who seeks to challenge the validity of any
of the City's actions or decisions in connection with this project. The City shall have the sole
right to choose its counsel and property owners shall reimburse the City’s expenses incurred
in its defense of any lawsuit challenging the City’s actions concerning this project.

2.

Approval of this application is to allow for the project described herein. The scope of work
approved includes:
a. A 2,592 square foot, single-story, replacement single-family residence, including an
attached two-car garage;
b. Rear deck extension;
c. Landscaping and hardscape;
d. Railroad tie retaining walls and stairs; and
e. Discretionary Requests:
i. VAR No. 19-047 for construction on slopes steeper than 2.5 to 1;
ii. VAR No. 19-048 for the reduction of the required side yard setbacks and
cumulative side yard setbacks;
iii. VAR No. 19-060 from the City’s geotechnical standards for factor of safety;
and
iv. DP No. 20-020 for the substantial demolition of the existing residence.

3.

Except as specifically changed by conditions of approval, the proposed development shall be
constructed in substantial conformance with the approved scope of work, as described in
Condition No. 2 and depicted on plans on file with the Planning Department date stamped
September 3, 2020. The proposed development shall further comply with all conditions of
approval stipulated in this resolution and Department Review Sheets attached hereto. In the
event project plans conflict with any condition of approval, the condition shall take
precedence.

4.

Pursuant to LIP Section 13.18.2, this permit and rights conferred in this approval shall not be
effective until the property owner signs and returns the Acceptance of Conditions Affidavit
accepting the conditions set forth herein. The applicant shall file this form with the Planning
Department within 10 days of this decision and/or prior to issuance of any development
permits.

5.

The applicant shall digitally submit a complete set of plans, including the items required in
Conditions No. 6 to the Planning Department for consistency review and approval prior to
plan check and again prior to the issuance of any building or development permits.
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6.

This resolution, signed Acceptance of Conditions Affidavit and all Department Review
Sheets attached to the agenda report for this project shall be copied in their entirety and
placed directly onto a separate plan sheet behind the cover sheet of the development plans
submitted to the City of Malibu Environmental Sustainability Department for plan check,
and the City of Malibu Public Works Department for an encroachment permit (as
applicable).

7.

The CDP shall expire if the project has not commenced within three (3) years after issuance
of the permit unless a time extension has been granted. Extension of the permit may be
granted by the approving authority for due cause. Extensions shall be requested in writing by
the applicant or authorized agent prior to expiration of the three-year period and shall set
forth the reasons for the request. In the event of an appeal, the CDP shall expire if the project
has not commenced within three years from the date the appeal is decided by the decisionmaking body or withdrawn by the appellant.

8.

Any questions of intent or interpretation of any condition of approval will be resolved by the
Planning Director upon written request of such interpretation.

9.

All development shall conform to requirements of the City of Malibu Environmental
Sustainability Department, City Biologist, City Coastal Engineer, City Environmental Health
Administrator, City geotechnical staff, City Public Works Department, Los Angeles County
Waterworks District No. 29 and LACFD, as applicable. Notwithstanding this review, all
required permits shall be secured. Notwithstanding this review, all required permits shall be
secured.

10.

Minor changes to the approved plans or the conditions of approval may be approved by the
Planning Director, provided such changes achieve substantially the same results and the
project is still in compliance with the Malibu Municipal Code and the Local Coastal
Program. Revised plans reflecting the minor changes and additional fees shall be required.

11.

Pursuant to LIP Section 13.20, development pursuant to an approved CDP shall not
commence until the CDP is effective. The CDP is not effective until all appeals, including
those to the California Coastal Commission (CCC), have been exhausted. In the event that
the CCC denies the permit or issues the permit on appeal, the coastal development permit
approved by the City is void.

12.

The applicant must submit payment for any outstanding fees payable to the City prior to
issuance of any building permit, including grading or demolition.

Cultural Resources
13.

In the event that potentially important cultural resources are found in the course of geologic
testing or during construction, work shall immediately cease until a qualified archaeologist
can provide an evaluation of the nature and significance of the resources and until the
Planning Director can review this information. Thereafter, the procedures contained in LIP
Chapter 11 and those in MMC Section 17.54.040(D)(4)(b) shall be followed.
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14.

If human bone is discovered during geologic testing or during construction, work shall
immediately cease, and the procedures described in Section 7050.5 of the California Health
and Safety Code shall be followed. Section 7050.5 requires notification of the coroner. If the
coroner determines that the remains are those of a Native American, the applicant shall
notify the Native American Heritage Commission by phone within 24 hours. Following
notification of the Native American Heritage Commission, the procedures described in
Section 5097.94 and Section 5097.98 of the California Public Resources Code shall be
followed.

Lighting
15.

Exterior lighting must comply with the Dark Sky Ordinance and shall be minimized,
shielded, or concealed and restricted to low intensity features, so that no light source is
directly visible from public view. Permitted lighting shall conform to the following
standards:
a. Lighting for walkways shall be limited to fixtures that do not exceed two feet in
height and are directed downward, and limited to 850 lumens (equivalent to a 60 watt
incandescent bulb);
b. Security lighting controlled by motion detectors may be attached to the residence
provided it is directed downward and is limited to 850 lumens;
c. Driveway lighting shall be limited to the minimum lighting necessary for safe
vehicular use. The lighting shall be limited to 850 lumens;
d. Lights at entrances as required by the Building Code shall be permitted provided that
such lighting does not exceed 850 lumens;
e. Site perimeter lighting shall be prohibited; and
f. Outdoor decorative lighting for aesthetic purposes is prohibited.

16.

Night lighting for sports courts or other private recreational facilities shall be prohibited.

17.

No permanently installed lighting shall blink, flash, or be of unusually high intensity or
brightness. Lighting levels on any nearby property from artificial light sources on the subject
property(ies) shall not produce an illumination level greater than one-foot candle.

18.

Night lighting from exterior and interior sources shall be minimized. All exterior lighting
shall be low intensity and shielded directed downward and inward so there is no offsite glare
or lighting of natural habitat areas. High intensity lighting of the shore is prohibited.

19.

String lights are allowed in occupied dining and entertainment areas only and must not
exceed 3,000 Kelvin.

20.

Motion sensor lights shall be programmed to extinguish ten minutes after activation.

21.

Three violations of the conditions by the same property owner will result in a requirement to
permanently remove the outdoor light fixture(s) from the site.

Resolution No 21-39
Page 11 of 15
______________________
Site-Specific Conditions
22.

The property owner is required to widen Bayshore Drive to the full extent of the easement.

23.

Garage must be modified to include a two-car door opening.

24.

No exterior lighting is proposed as part of this project; therefore, no new exterior lighting is
permitted as part of this project.

25.

No new landscaping is proposed with this project; therefore, none is approved. Should the
applicant intend to plant any new vegetation with a potential to exceed six feet in height or
an area of 2,500 square feet or more, a detailed landscaping plan shall be submitted for
review and approval prior to any planting.

View Corridor
26.

Pursuant to LIP Section 6.5(E)(1)(e) and in order to ensure the protection of scenic and
visual resources, the project is conditioned as follows:
a. Structures shall extend no higher than the road grade of PCH adjacent to the project
site.
b. Fences or walls shall be no higher than adjacent road grade of PCH, with the
exception of fences that are composed of visually permeable design and material.
c. The project site shall be landscaped with native vegetation types that have a
maximum growth height at maturity and are located such that landscaping will not
extend above PCH road grade.
d. Existing vegetation shall be removed, or trimmed and maintained in perpetuity so as
not to extend above the adjacent road elevation of PCH.

Construction / Demolition Conditions
Demolition/Solid Waste
27.

Prior to demolition activities, the applicant shall receive Planning Department approval for
compliance with conditions of approval.

28.

The applicant/property owner shall contract with a City approved hauler to facilitate the recycling
of all recoverable/recyclable material. Recoverable material shall include but shall not be limited
to: asphalt, dirt and earthen material, lumber, concrete, glass, metals, and drywall.

29.

Prior to the issuance of a building/demolition permit, an Affidavit and Certification to implement
waste reduction and recycling shall be signed by the Owner or Contractor and submitted to the
Environmental Sustainability Department. The Affidavit shall indicate the agreement of the
applicant to divert at least 65 percent (in accordance with CalGreen) of all construction waste
from the landfill.

30.

Upon plan check approval of demolition plans, the applicant shall secure a demolition permit
from the City. The applicant shall comply with all conditions related to demolition imposed
by the Building Official.
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31.

The project developer shall utilize licensed subcontractors and ensure that all asbestoscontaining materials and lead-based paints encountered during demolition activities are
removed, transported, and disposed of in full compliance with all applicable federal, state
and local regulations.

32.

Any building or demolition permits issued for work commenced or completed without the
benefit of required permits are subject to appropriate “Investigation Fees” as required in the
Building Code.

33.

Upon completion of demolition activities, the applicant shall request a final inspection by the
Planning Department.

Construction / Framing
34.

Prior to the commencement of work, the applicant shall submit a copy of their Construction
Management Plan. The Construction Management Plan shall include a dedicated parking
location for construction workers, not within the public right of way.

35.

A construction staging plan shall be reviewed and approved by the Building Official prior to
plan check submittal.

36.

Construction hours shall be limited to Monday through Friday from 7:00 a.m. to 7:00 p.m.
and Saturdays from 8:00 a.m. to 5:00 p.m. No construction activities shall be permitted on
Sundays or City-designated holidays.

37.

Construction management techniques, including minimizing the amount of equipment used
simultaneously and increasing the distance between emission sources, shall be employed as
feasible and appropriate. All trucks leaving the construction site shall adhere to the
California Vehicle Code. In addition, construction vehicles shall be covered when necessary;
and their tires rinsed prior to leaving the property.

Colors and Materials
38.

The project is visible from scenic roads or public viewing areas, therefore, shall incorporate colors
and exterior materials that are compatible with the surrounding landscape.
a. Acceptable colors shall be limited to colors compatible with the surrounding environment
(earth tones) including shades of green, brown and gray, with no white or light shades and
no bright tones. Colors shall be reviewed and approved by the Planning Director and
clearly indicated on the building plans.
b. The use of highly reflective materials shall be prohibited except for solar energy panels or
cells, which shall be placed to minimize significant adverse impacts to public views to the
maximum extent feasible.
c. All windows shall be comprised of non-glare glass.
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Biology/Landscaping
39.

The use of pesticides, including insecticides, herbicides, rodenticides or any toxic chemical
substance which has the potential to degrade biological resources shall be prohibited for this
project site. The eradication of invasive plant species or habitat restoration shall consider
first the use of non-chemical methods for prevention and management such as physical,
mechanical, cultural, and biological controls. Herbicides may be selected only after all other
non-chemical methods have been exhausted. Herbicides shall be restricted to the least toxic
product and method, and to the maximum extent feasible, shall be biodegradable, derived
from natural sources, and use for a limited time.

40.

No new landscaping is proposed with this project; therefore, none is approved. Should the
applicant intend to plant any new vegetation with a potential to exceed six feet in height or
an area of 2,500 square feet or more, a detailed landscaping plan shall be submitted for
review and approval prior to any planting.

41.

Vegetation forming a view impermeable condition serving the same function as a fence or
wall (also known as a hedge) located within the side or rear yard setback shall be maintained
at or below a height of six feet. A hedge located within the front yard setback shall be
maintained at or below a height of 42 inches. Three violations of this condition will result in
a requirement to permanently remove the vegetation from the site.

Environmental Health
42.

All final project plans shall be submitted for Environmental Health review and approval. The
plans must be approved by the Building Safety Division prior to receiving Environmental
Health final approval. The final site plan must show the OWTS. The final floor plan must
show no more than three bedrooms and 27 plumbing fixture units. Depict all plumbing
fixtures including the dishwater on the final plans.

Geology
43.

All recommendations of the consulting certified engineering geologist or geotechnical
engineer and/or the City Geologist shall be incorporated into all final design and construction
including foundations, grading, sewage disposal, and drainage. Final plans shall be reviewed
and approved by the City geotechnical staff prior to the issuance of a grading permit.

44.

Final plans approved by the City Geologist shall be in substantial conformance with the
approved CDP relative to construction, grading, sewage disposal and drainage. Any
substantial changes may require a CDP amendment or a new CDP.

Prior to Occupancy
45.

Prior to a final Building inspection, the applicant shall provide a Recycling Summary Report
(Summary Report) and obtain the approval from the Environmental Sustainability
Department. Applicant must provide haul tickets and diversion information. The final
Summary Report shall designate the specific materials that were land filled or recycled and
state the facilities where all materials were taken.
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46.

The applicant shall request a final Planning Department inspection prior to final inspection
by the City of Malibu Environmental and Sustainability Department. A final approval shall
not be issued until the Planning Department has determined that the project complies with
this CDP.

Fixed Conditions
47.

This coastal development permit shall run with the land and bind all future owners of the
property.

48.

Violation of any of the conditions of this approval may be cause for revocation of this permit
and termination of all rights granted there under.

Deed Restrictions
79.

49.

50.

The property owner is required to acknowledge, by recordation of a deed restriction, that the
property is subject to wave action, erosion, flooding, landslides, or other hazards associated
with development on a beach or bluff, and that the property owner assumes said risks and
waives any future claims of damage or liability against the City of Malibu and agrees to
indemnify the City of Malibu against any liability, claims, damages or expenses arising from
any injury or damage due to such hazards. The property owner shall provide a copy of the
recorded document to the Planning Department prior to final Planning Department approval.
The property owner is required to acknowledge, by recordation of a deed restriction, that the
property is subject to wave action, erosion, flooding, landslides, or other hazards associated
with development on a beach or bluff, and that the property owner assumes said risks and
waives any future claims of damage or liability against the City of Malibu and agrees to
indemnify the City of Malibu against any liability, claims, damages or expenses arising from
any injury or damage due to such hazards. The property owner shall provide a copy of the
recorded document to the Planning Department prior to final Planning Department approval.
Prior to final Planning Department approval, the applicant shall be required to execute and
record a deed restriction reflecting lighting requirements set forth in Condition Nos. 15-21.
The property owner shall provide a copy of the recorded document to the Planning
Department prior to final Planning Department approval.
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SECTION 6. The Planning Commission shall certify the adoption of this resolution.
PASSED, APPROVED AND ADOPTED this 20th day of September 2021.
___________________________________________
JEFFREY JENNINGS, Planning Commission Chair
ATTEST:
_____________________________________
KATHLEEN STECKO, Recording Secretary
LOCAL APPEAL - Pursuant to LIP Section 13.20.1 (Local Appeals), a decision made by the
Planning Commission may be appealed to the City Council by an aggrieved person by written
statement setting forth the grounds for appeal. An appeal shall be filed with the City Clerk within 10
days and shall be accompanied by an appeal form and filing fee, as specified by the City Council.
Appeal forms may be found online at www.malibucity.org/planningforms, in person, or by calling
(310) 456-2489, ext. 245.
COASTAL COMMISSION APPEAL – An aggrieved person may appeal the Planning
Commission’s approval to the Coastal Commission within 10 working days of the issuance of the
City’s Notice of Final Action. Appeal forms may be found online at www.coastal.ca.gov or by
calling (805) 585-1800. Such an appeal must be filed with the Coastal Commission, not the City.
I CERTIFY THAT THE FOREGOING RESOLUTION NO. 21-39 was passed and adopted by the
Planning Commission of the City of Malibu at the regular meeting held on the 20th day of September
2021 by the following vote:
AYES:
NOES:
ABSTAIN:
ABSENT:
_____________________________________
PATRICIA SALAZAR, Recording Secretary
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City of Malibu
23825 Stuart Ranch Rd., Malibu, California CA 90265-4804
(310) 456-2489 FAX (310) 456-7650

BIOLOGY REVIEW
REFERRAL SHEET
TO:

City of Malibu Biologist

FROM:

City of Malibu Planning Department

PROJECT NUMBER:

APR 19-115

JOB ADDRESS:

25429 MALIBU RD

APPLICANT I CONTACT:

Matt Eskan

APPLICANT ADDRESS:

25429 Malibu Road
Malibu, CA 90265

APPLICANT PHONE #:

(310)420-2332

DATE:

6111/2019

APPLICANT FAX #:
APPLICANT EMAIL:

matteskan55~gmail.com

PLANNER:

To Be Assigned

PROJECT DESCRIPTION:
TO:

Malibu Planning Department and/or Applicant

FROM: City Biologist, Dave Crawford
_______

_______

The project review package is INCOMPLETE and; CANNOT proceed through
Final Planning Review until corrections and conditions from Biological Review
are incorporated into the proposed project design
(See Attached).
The project is APPROVED, consistent with City Goals & Policies associated
with the protection of biological resources and CAN proceed through the
Planning process.
The project may have the potential to significantly impact the following
resources, either individually or cumulatively: Sensitive Species or Habitat,
Watersheds, andlor Shoreline Resources and therefore Requires Review by
the Environmental Review Board (ERB).

7%~j
Sign9Wre

Date

Additional requirements/conditions may be imposed upon review of plan revision
Contact Information:
Dave Crawford, City Biologist, dcrawford@malibucity.org, (310) 456-2489, extension 277
Rev 05/29/20 18

ATTACHMENT 3

Grading

Plans:

.

City of Malibu
Biology. Planning Department
23825 Stuart Ranch Road~ Malibu, California 90265-486 1
Phone (310) 456-2489 Fax (310) 317-1950 www.malibucity.org

BIOLOGY REVIEW SHEET
PROJECT INFORMATION
Applicant:
(name and email
address)
Project Address:
Planning Case No.:
Project Description:
Date of Review:
Reviewer:
~ Information

Matt Eskan
Matteskan55©gmail.com
25429 Malibu Road
Malibu, CA 90265
APR 19-115
Remodel and addition
July 9, 2019
Dave Crawford
Phone: (310)456-2489 ext. 307

Signature: 7~—7~
EmailZdcra~ord~malibu~

SUBMITTAL INFORMATION
Site Plans:
SueS urvey
Planting Plan:
Irrigation/Hydrozone!
water budget Plan:

6/11/19
6! 1’ 9
.

.....

OWTS Plan:
Bio Assessment:
Bio Inventory:
Native Tree Survey:
Native Tree Protection
Plan
Other:
Previous Reviews:
Review Status:

Environmental Review
Board:

.

...

.~.

~

REVIEW FINDINGS
INCOMPLETE Please respond to the listed review comments and provide any
additional information requested.

~

APPROVED The proposed project

LI

This project has the potential to impact ESHA and may require review by the
Environmental Review Board

Page 1 of 2
R~cIed Paper

City of Malibu

Biology Review Sheet
APR 19-115
25429 Malibu Road
July9, 2019

RECOMMENDATIONS:
1. The project is recommended for APPROVAL with the following conditions:
A. No new landscaping is proposed with this project. Therefore, none is approved. Should the
applicant intend to plant any new vegetation with a potential to exceed six (6) feet in height, or
change 2,500 sq.ft. or more ofthe existing landscaping, a detailed landscape plan shall be submitted
for review and approval prior to any planting.
B. Grading/excavationlvegetation removal scheduled between February 1 and September 15 will
require nesting bird surveys by a qualified biologist prior to initiation of such activities. Surveys
shall be completed no more than 5 days from proposed initiation of site preparation activities.
Should active nests be identified, a buffer area no less than 150 feet (300 feet for raptors) shall be
fenced off until it is determined by a qualified biologist that the nest is no longer active. A report
discussing the results of the surveys shall be turned in to the City within 2 business days of
completion of surveys.
C. Night lighting from exterior and interior sources shall be minimized. All exterior lighting shall be
low intensity and shielded so it is directed downward and inward so that there is no offsite glare or
lighting of natural habitat areas.

-oOo

If you have any questions regarding the above requirements, please contact the City Biologist office at
your earliest convenience.

cc:

Planning Project file
Planning Department
Page2of2
Recycled Paper

City ofMalibu
23825 Stuart Ranch Rd., Malibu, California CA 90265-4804
(310) 456-2489 FAX (310) 456-7650
FIRE DEPARTMENT REVIEW

REFERRAL SHEET
TO:
Los Angeles County Fire Department
DATE: 611112019
FROM: City of Malibu Planning Department
PROJECT NUMBER:
CDP 19-052
JOB ADDRESS:
25429 MALIBU RD
APPLICANT I CONTACT:
Matt Eskan
APPLICANT ADDRESS:
25429 Malibu Road
Malibu, CA 90265
APPLICANT PHONE #:
(310)420-2332
APPLICANT FAX #:
__________________________________
PROJECT DESCRIPTION: An application for an interior/exterior remodel, garage
addition, height increase above 10 percent, more than 50
percent exterior remodel and associated development

TO:
FROM:

Malibu Planning Departmentand!or Applicant
Fire Prevention Engineering Assistant

Compliance with the conditions checked below is required prior to Fire Department approval.
The project DOES require Fire Department Plan Review and Developer Fee payment
The project DOES NOT require Fire Department Plan Review -Th cq.f4 ,44~av’. oi*P~%
The required fire flow for this project is
gallons per minute at 20 pounds per
square inch for a 2 hour duration. (Provide flow information from the water dept)
The project is required to have an interior automatic fire sprinkler system.
Final Fuel Modification Plan Approval is required priorto Fire Department Approval
_______

Conditions below marked “not approved” shall be corrected on the site plan and resubmitted
for Fire Deoartment approval.
App’d

Nlapp’d

Required Fire Department vehicularaccess (including width and grade%)

as shown from the public streetto the proposed project
Required andlor proposed Fire Department Vehicular Turnaround
Required 5 foot wide Fire Department Walking Access (including grade %)
Width of proposed drivewaylaccess roadway gates

Nt [Zrq’.

*County of Los Angeles Fire Department Approval Expires with City Planning permits expiration,
revisions to the County of Los Angeles Fire Code or revisions to Fire Department regulations and standards.
~Minor changes may be approved by Fire Prevention Engineering, provided such changes
achieve substantially the same results and the project maintains compliance with the County of Los
Angeles~ire Code valid at,.thp time revised plans are submitted. Applicable review fees shall be required.
________________________

SlGNATU~

/

~, ~j~

DATE

Additional requirements/conditions may be imposed upon review of complete architectural plans.
The Fke Prevention EngiAeeth7g maybe contacteo’byphone at(818) 880-OS4lorat the Fire Depadment Countet
26600 Agoura Road, Suite 110, Calabasas, CA 91302; Hours: Monday—Thursday between 7:00 AM and 11:00 AM

Ci o .Malibu
23825 Stuart Ranch Rd., Malibu, California CA 90265-4861
(310)456-2489 FAX(310) 456-7650

PUBLIC WORKS REVIEW
REFERRAL SHEET
TO:

DATE:

Public Works Department

6/11/2019

FROM: City of Malibu Planning Department
PROJECT NUMBER:

APR 19-115

JOB ADDRESS:

25429 MALIBU RD

APPLICANT /CONTACT:

Matt Eskan

APPLICANT ADDRESS:

25429 Malibu Road
Malibu, CA 90265
(3.10)420-2332

APPLICANT PHONE #:
APPLICANT FAX #:
APPLICANT EMAIL:

matteskan55@gmail.com

PROJECT DESCRIPTION:
TO:

Malibu Planning Department and/or Applicant

FROM:

Public Works Department
The following items described on the attached memorandum shall be
addressed and resubmitted.
The project was reviewed and found to be in conformance with the City's
Public Works and LCP policies and CAN proceed through the Planning
process.

SIGNATURE

Rev 120910

DATE

~/q ~ ~' ~'
d
Y

City of Malibu
MEMORANDUM

To:

Planning Department

From

Public Works Department
(~~
Ryan Lim, Assistant Civil Engineer i~""~

Date:

July 10, 2019

Re:

Proposed Conditions of Approval for 25429 Malibu Road (APR 19-115)

The Public Works Department has reviewed the plans submitted for the above referenced project.
Based on this review sufficient information has been submitted to confirm that conformance with
the Malibu Local Coastal Plan (LCP) and the Malibu Municipal Code (MMC) can be attained.
Prior to the issuance of building and grading permits, the applicant shall comply with the following
conditions.
GRADING AND DRAINAGE
1. Clearing and grading during the rainy season (extending from November 1 to March 31)
shall be prohibited for development LIP Section~17.3.1 that:
• Is located within or adjacent to ESHA, or
• Includes grading on slopes greater than 4:1
• Approved grading for development that is located within or adjacent to ESHA or on
slopes greater than 4:1 shall not be undertaken unless there is sufficient time to
complete grading operations before the rainy season. If grading operations are not
completed before the rainy season begins, grading shall be halted and temporary
erosion control measures shall be put into place to minimize erosion until grading
resumes after March 31, unless the City determines that completion of grading
would be more protective of resources
2. Exported soil from a site shall be taken to the County Landfill or to a site with an active
grading permit and the ability to accept the material in compliance with the City's LIP
Section 8.3. A note shall be placed on the project that addresses this condition.
3. A grading and drainage plan shall be approved containing the following information prior to
the issuance of grading permits for the project.
1 of 3
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• Public Works Department General Notes
• The existing and proposed square footage of impervious coverage on the property
shall be shown on the grading plan (including separate areas for buildings,
driveways, walkways, parking, tennis courts and pool decks).
• The limits of land to be disturbed during project development shall be delineated on
the grading plan and a total area shall be shown on the plan. Areas disturbed by
grading equipment beyond the limits of grading, areas disturbed for the installation
of the septic system, and areas disturbed for the installation of the detention system
shall be included within the area delineated.
• The grading limits shall include the temporary cuts made for retaining walls,
buttresses, and over excavations for fill slopes and shall be shown on the grading
plan.
• If the property contains trees that are to be protected they shall be highlighted on
the grading plan.
• If the property contains rare and endangered species as identified in the resources
study the grading plan shall contain a prominent note identifying the areas to be
protected (to be left undisturbed). Fencing of these areas shall be delineated on the
grading plan if required by the City Biologist.
• Private storm drain systems shall be shown on the grading plan. Systems greater
than 12-inch diameter shall also have a plan and profile for the system included with
the grading plan.
• Public storm drain modifications shown on the grading plan shall be approved by
the Public Works Department prior to the issuance of the grading permit.
STORMWATER
4. A Local Storm Water Pollution Prevention Plan shall be provided prior to the issuance of
the Grading/Building permits for the project. This plan shall include an Erosion and
Sediment Control Plan (ESCP)that includes, but not limited to:
Erosion Controls

Sediment Controls

Non-Storm Water
Management
Waste Management

Scheduling
Preservation of Existing
Vegetation
Silt Fence
Sand Bag Barrier
Stabilized Construction Entrance
Water Conservation Practices
Dewatering Operations
Material Delivery and Storage
Stockpile Management
Spill Prevention and Control
Solid Waste Management
Concrete Waste Management
Sanitary/Septic Waste
Management
2 of 3
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All Best Management Practices (BMP) shall be in accordance to the latest version of
the California Stormwater Quality Association (CASQA) BMP Handbook. Designated
areas for the storage of construction materials, solid waste management, and portable
toilets must not disrupt drainage patterns or subject the material to erosion by site
runoff.
MISCELLANOUS
5. The developer's consulting engineer shall sign the final plans prior to the issuance of
permits.

3of3
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,)

23825 Stuart Runeh Rd., Malibu, California CA 90265-4804
(310)456-2489 FAX (316)456-3356 www.malibucity.org

LOS ANGELES COUNTY WATERWORKS DISTRICTS REVIEW

REFERRAL SHEET
DATE: 6/11/2019

FROM: City of Malibu Planning Department
PROJECT NUMBER:

CDP 19-052

JOB ADDRESS:

25429 MALIBU RD

APPLICANT /CONTACT:

Matt Eskan

APPLICANT EMAIL:

matteskan55(a~gmail.com

APPLICANT PHONE #:

(310)420-2332

PLANNER:

Adrian Fernandez

PROJECT DESCRIPTION: An application for afker-the-fact replacement
residonce, deck extension and other associated
development
TO:

Malibu Planning Department and/or Applicant

FROM: LACWD No. 29, Malibu
Compliance with the conditions checked below is requirod prior to Waterworks District aaaroval
The project DOES NOT require any system improvements for domestic and/or fire flow conditions
The project DOES NOT require capital improvement fees and/or participation fees
~~ The project DOES require a Will Serve Letter (Final Waterworks Disfricfs appmval)
~n The project DOES require capital improvement fees and/or participation fees
c The project DOES require the owner to execute an agreement and participate financially in the
design and construction of a future water system to increase local storage and conveyance

~_

capacity in the event of an interruption of the primary water supply
fire
i~~ The project DOES require private contract water system improvements for domestic and/or
flow conditions
gallons
'~"
The required fire flaw for this project set by the Fire Department is
Fc~~ ~~'~'~~'D
F1hE
hour duration ~# NO
per minute at 20 pounds per square inch fora ~
Scope of water system improvements required:

—

expires upon the earliest of the }bAbwing: 1) Two years from the
Note: Los Angeles County Waterworks District No. 29, Malibu approval
Date County adapts changes to Urs county of Los Ange%s Fire
3)
or
date of this form; 2) Expiration date o(the Cily Planning permit(s),
standards.
antl
regu~atans
eparhr►ent
~
ire
ap
b
visions
kes re
Code,a

West view of the replacement garage
taken from Bayshore Drive

South view of the east side yard

Southeast view of the unpermitted
railroad-tie retaining walls

Site Photographs

ATTACHMENT 4

North view of the replacement garage
taken from Bayshore Drive

Site Photographs

North view of the unpermitted
railroad-tie stairs taken from
Malibu Road

South view of the west side yard

North view of the unpermitted
railroad-tie stairs

East view of replacement
residence and rear deck

From:
To:
Subject:
Date:

Didier Murillo
25429 Malibu Road CDP
Saturday, August 1, 2020 1:47:51 PM

Re: Coastal Development Permit (CDP) No. 19-052, 25429 Malibu Road, Malibu, CA 90265
Dear Mr. Murillo:
My wife, Holly, and I are neighbors of Wendy Carroll and Matt Eskan, and we are writing to say that we fully
support the issuance of their requested CDP.
They are thoughtful, mindful neighbors and we believe the completion of their new home will provide a lovely,
aesthetically pleasing addition to our neighborhood.
Please feel free to contact us if you have any questions.
Cordially,
Tom Sawyer
25301 Malibu Road
Malibu, CA 90265
310 456 8766

ATTACHMENT 5

Kathleen Stecko
Subject:

Regarding CDP # 19-052

4/23/21

From: Holly Sawyer
Sent: Friday, April 23, 2021 9:36 AM
To: Adrian Fernandez <afernandez@malibucity.org>
Cc: Richard Mollica <rmollica@malibucity.org>
Subject: Regarding CDP # 19‐052

Dear Mr. Fernandez,
My husband Tom and I are neighbors of Wendy Carroll and her husband Matt Eskan on Malibu Road. We are writing to
support the issuance of their requested CDP at 25429 Malibu Road. They are wonderful neighbors and we believe that
their home project will enhance our neighborhood. We see only a positive impact from their improvements.
Please get in touch if you have any questions.
Thank you,
Holly and Tom Sawyer

4/23/21
5A
1

1

2:00 PM
5/3/21

David Delrahim
25447 Malibu Road
Malibu, CA 90265
818-535-9322 Cell
David@delrahimenterprises.com

August 3, 2020
Via GSO and Email to Dmurillo@malibucity.org

Didier Murillo, Assistant Planner
City of Malibu
23825 Stuart Ranch Road
Malibu, CA 90265

Re: Coastal Development Permit (CDP) No. 19-052, 25429 Malibu Road, Malibu 90265

Dear Mr. Murillo:
My wife, Orna Delrahim, and I reside at
are our neighbors.

Matt Eskan and Wendy Carroll, his wife,

We completely support the issuance of their requested CDP. They are responsible, good neighbors and
we believe that the completion of their home project will only improve the area.
Thank you for this consideration and please feel free to contact me with questions.
Regards,

David Delrahim

4/23/21

4/23/21
5A
1

2:00 PM
5/3/21

4/23/21

4/23/21
5A
1

10:03 PM
5/3/21

Aaron Gribben
Subject:

FW: Item 5F

8/16/21
From: Georgia Goldfarb, MD
Sent: Monday, August 16, 2021 6:24 PM
To: Planning Commission <planningcommission@malibucity.org>
Subject: Item 5F
Dear Planning Commissioners,
I concur with Jo Drummond’s statements.
I do not think the decisions over time have supported regulatory requirements. Conclusions of, essentially, no effect on
the environment, slope stability, neighborhood standards are routinely used despite evidence to the contrary, which in
many cases, have been described in excruciating detail.
I believe this failure to uphold well‐thought out regulations could expose Malibu to legal actions, for example, in the
event of a slide.
Further, what is the point of paying city staff to essentially rubber stamp developers plans.
Regulations have been approved, please enforce them.
Thank you,
Georgia Goldfarb

8/16/21

6:24pm
8/16/21

5F
1

1

Aaron Gribben
Subject:
Attachments:

8/16/21

FW: Item 5F - CDP 19-052
m58takings.pdf

From: Jo Drummond
Sent: Monday, August 16, 2021 11:25 AM
To: Planning Commission <planningcommission@malibucity.org>
Cc: Rosemarie Ihde Georgia Goldfarb < Patt Healy: < Colin Drummond < Christopher Cunningham >; Dee Graves < Hak
Wong
8/16/21
11:25AM
Subject: Item 5F ‐ CDP 19‐052

8/16/21

5F
51

Dear Honorable Planning Commission:
Regarding tonight's hearing on Item 5F:

There has been no slope stability study completed as per requirements in 9.4 in the LCP for this
property. To suggest that it’s been standing for “several months” so stability is not an issue is
irresponsible of the planning dept. It’s on a known active landslide! Of course there should be a
stability study.
The owner, a contractor, basically rebuilt his whole house without permits. So he opened the door to
this “inconvenience.” I expect that you ask for the study, at minimum.
I noticed this for 20238 Piedra Chica too as they are already coming back to you with this item
apparently on Sept 8 with a variance and no new geological report. How can you get a variance on
the factor of safety when no study of the factor of safety has been done and is required? This sets a
bad precedent for Malibu and geologically hazardous areas. Every lot is different. With Piedra Chica
it’s actually known that drilling on the empty lot before it was merged with the current home’s lot failed
which is why they could never build there independently before. They thought with merging the lots
and by planning an addition they could get away with not completing the slope stability studies
required. Luckily our attorneys discovered it should be classified as “new development” such as the
item coming to the planning commission tonight. That is why these studies need and are REQUIRED
to be completed for all our safety. Again every lot is different from their adjacent counterparts.
From the staff report below:
“Finding 8. The subject site is physically suitable for the proposed variance.
The proposed variance will allow after-the-fact development similar to surrounding properties and
widening of Bayshore Drive to meet LACFD access requirements on slopes equal to or steeper than
2.5 to 1. The subject parcel is physically suitable for the proposed variance in that the after-the-fact
construction has remained there for several months without any issues and Bayshore Drive may be
widened to 25 feet in the existing private road easement.”
"several months" should not qualify it as safe and just because the factor of safety's have been
determined on adjacent lots does not mean this one should avoid that required testing. Something
very different could turn up in the testing of this particular lot that can put all the residents at risk.

1

It’s “new development” because it’s more than 10% of the height of the prior structure, as spec’d on
both the Plans (Sheet A.1) and the Fire Dept review sheet. Here’s the applicable code:
RE NEW DEVELOPMENT – LIP 9.4. …
D. New development proposed on landslides, steep slopes, unstable or weak soils or any other identified
geologic hazard area, shall be permitted only where a factor of safety of 1.5 (static) and a factor of safety of 1.1
(pseudostatic) can be provided. Such analysis shall adhere to all provisions of the City of Malibu’s “Guidelines
for the preparation of engineering geologic and geotechnical engineering reports,” dated February 2002. (“For
all new construction projects, comprehensive engineering geology and geotechnical engineering reports are
required that conform to the City guidelines and all applicable codes and ordinances.”) In addition, for the purpose
of this section, quantitative slope stability analyses shall be undertaken as follows:
1. The analyses shall demonstrate a factor of safety greater than or equal to 1.5 for the static condition and
greater than or equal to 1.1 for the seismic condition. Seismic analyses may be performed by the pseudostatic
method, but in any case shall demonstrate a permanent displacement of less than 50 mm. …
LIP Definition of “new development“:
For purposes of implementing the public-access requirements of Public Resources Code Section 30212 and of this
chapter, “new development” includes “development” as defined above except for the following:
(b)
Demolition and reconstruction: The demolition and reconstruction of a single-family residence; provided that the
reconstructed residence shall not exceed either the floor area, height or bulk of the former structure by more than ten
percent (10%), that the reconstructed residence shall be sited in the same location on the affected property as the former
structure, that the reconstructed residence does not block or impede public access, that the reconstructed residence does
not extend seaward of the demolished residence on a sandy beach or beachfronting bluff lot and that the reconstructed
residence does not include or necessitate a shoreline protective device.

Several language in the staff report refers to "restaurant" and not residence which shows that items
were copied and pasted from likely the after the fact build at the Malibu Country Inn that was
approved recently for a variance by you but they DID complete the required slope stability testing
even though the the results were "significantly below the City of Malibu minimum requirements". This
should not continuously be the norm in Malibu. Signing waivers of Assumption of Risk and Release
does not protect Malibu residents from disaster or existing geological hazards exacerbated with these
builds.
A "taking" should not apply to this property as there are alternative less environmentally damaging
plans that can work and also the testing should take place first before this option can be looked into.
A final decision from the planning dept can still be made on this after the testing or the alternate
project can occur. If the applicant refuses to agree to an alternative that would be feasible after a
written finding by the planning dept indicating so then they cannot apply for a "taking" of the property.
Owners also cannot lose a property right that they never had and if the factor of safety is below 1.5
then this project should not have been expected to be approved. If it causes possible harm to public
land and adjacent private property the use is considered a nuisance regardless of the cost to owners
and therefore does not comply with a "taking". See attached state document regarding Regulatory
Takings and Land Use Regulation for Public Agency Staff. Takings are very difficult to apply in these
situations.
At the very least, the applicant should be required to provide a geotechnical Factor of Safety analysis
before any sign-off should be considered.
Please follow the codes and have the applicant complete the required slope stability testing for the
property in question before any approval can be applied.
2

Thank you,
Jo & Colin Drummond
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Regulatory Takings and Land Use Regulation:
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IN MEMORY OF
ANTHONY SAUL ALPERIN
1946-2003
This primer is dedicated to the memory of Anthony Saul Alperin, an outstanding legal
scholar and advocate for local government. Tony served notably for more than 29 years
in the Office of the City Attorney for the city of Los Angeles, where he spent 21 years in
the land use division and became a recognized expert in takings law. In 1999, he was
named assistant in charge of the ethics and elections divisions. He also served as lead
counsel to the City Ethics Commission.
His numerous achievements in the practice of public law include material contributions to
both the League of California Cities and the Institute for Local Government. He was
quick to provide a scholarly analysis of the most difficult municipal law issues. Tony's
generosity in sharing his knowledge and his contributions to his profession were formally
recognized in 1995, when he was named the California State Bar Association's Public
Lawyer of the Year.
Tony was a founding member of the Institute’s land use project. He was a tireless
contributor to the substance of the project's work, serving as a peer reviewer for virtually
every publication in the early years of the project. He also authored several articles,
including The “Takings” Clause: When Does Regulation “Go Too Far”? in the
Southwestern University Law Review (2002). When the Institute launched its ethics and
public confidence project, Tony stepped forward to help with that effort as well. In
appreciation for Tony's many contributions to the Institute for Local Government, the
Institute's board of directors voted to dedicate this publication in Tony's honor.
Benjamin Disraeli, who was also a lawyer committed to the advancement of public
policy, observed that the “secret of success is constancy to purpose.” Tony left a legacy
that was very successful indeed and the world is a better place because of it.
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FIRST PRINCIPLES
A.

OVERVIEW AND ABOUT THIS PUBLICATION

The scene is familiar: local residents become concerned about the accelerated pace of
development in an area. At first, not much comes of it. Then, a proposed new subdivision
galvanizes the community to action. The planning department updates its planning
documents to more effectively manage growth. But then several property owners claim
that the policies unlawfully interfere with their constitutionally protected property rights.
They threaten to sue for compensation if restrictions are placed on their property.
Now what? This scenario has perplexed more than one group of local officials. But to
what extent does land use regulation really amount to an unconstitutional taking of
property? That is the subject of this primer.
The short answer is that in most circumstances, a land use regulation does not amount to
a regulatory taking. Indeed, most regulations share two general characteristics that make
it difficult to mount a successful challenge:
•

Regulated Land Nearly Always Retains Economic Uses. As long as land can be put
to productive economic use, it retains value and the regulation will not “deny all
economic use” of the land. Landowners do not have a right to the most profitable use
of land.

•

Regulations are Generally Enacted Legislatively. Courts give greater deference to
actions that apply broadly to a class of landowners than to unique regulations
imposed on individual landowners.

But these factors are not guarantees. The possibility remains that a land use regulation
may be implemented in a way that causes a taking. A solid understanding of takings law
and property rights, therefore, is essential for those involved in drafting and
implementing any land use regulation.
B.

THE POLICE POWER: THE AUTHORITY TO REGULATE

The authority for local agencies to regulate land arises from the “police power” to protect
the public’s health, safety and welfare.1 In California, the constitution gives this power to
cities and counties. These agencies have authority to make and enforce laws to protect

1

The police power is inherent in a sovereign government. This power is reserved for states in the Tenth
Amendment to the United States Constitution. See also Euclid v. Ambler Realty Company, 272 U.S. 365
(1926) (holding that local governments may protect the general welfare through enactment of residential
zoning ordinances).
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public health and safety to the extent that they do not conflict with the state laws.2 Courts
have traditionally construed the police power to authorize local land use regulation.3
The police power is also elastic, meaning that it is flexible enough to meet the changing
conditions of society.4 Efforts that might not have been thought of as promoting the
general welfare a century ago (like regulations to improve air quality, perhaps) are well
within notions of the general welfare today. Courts have found that a wide variety of
local concerns legitimately fall within the general welfare, including growth
management.5
As explained below, this authority is subject to certain limits. Constitutional protections,
such as those concerning takings, due process, and equal protection, restrict the police
power.
C.

WHAT IS A REGULATORY TAKING?

The term “taking” derives from the Just Compensation Clause of the Fifth Amendment of
the U.S. Constitution, which states “…nor shall private property be taken for public use,
without just compensation.”6 Thus, the Just Compensation Clause provides a check
against the police power not by prohibiting public agency action, but by requiring
payment of just compensation.7
The clearest sort of taking occurs when a public agency takes, occupies, or encroaches
upon private land for its own proposed use, such as to build roads, create parks, or
develop other public uses.8 These actions—called eminent domain or condemnation
actions—are premised upon the payment of just compensation or fair market value, for
the property. Challenges to these types of takings usually involve the straightforward
application of per se rules.9
A regulatory taking is different. A regulatory taking occurs when a regulation becomes
so onerous that it has the practical effect of a direct appropriation.10 An extreme example
would be zoning private land as a public park. Such a regulation does two things: 1) it
prevents the owner from putting the land to any economic use, and 2) it prevents the
owner from exercising one of the most fundamental characteristics of property
2

Cal. Const. art. XI, § 7. Miller v. Board of Public Works, 195 Cal. 477 (1925).
Candid Enterprises, Inc. v. Grossmont Union High School Dist., 39 Cal. 3d 878, 886 (1985).
4
Euclid v. Ambler Realty Company, 272 U.S. 365, 387 (1926), Agins v. City of Tiburon, 447 U.S. 255, 26063 (1980), and Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).
5
DeVita v. County of Napa, 9 Cal. 4th 763 (1995).
6
To the same effect is Article 1, Section 19 of the California Constitution: “Private property may be taken
or damaged for public use only when just compensation, ascertained by a jury unless waived, has first been
paid to, or into court for, the owner.”
7
First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304, 314 (1987).
8
See Palazzolo v. Rhode Island, 533 U.S. 606, 617 (2001).
9
Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).
10
See Lingle v. Chevron U.S.A., 544 U.S. 528 (2005).
3
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ownership: the right to exclude others. Thus, the regulation would have a similar effect
as if the public agency had condemned the land and built a park.
The Just Compensation Clause is often misconstrued as a prohibition against any
regulation that either decreases property value or prevents owners from doing what they
want with their land. But the clause merely requires that land may be put to some
economic use, not the most profitable or speculative use. As one court said, the Just
Compensation Clause “is not a panacea for less-than-perfect investment or business
opportunities.”11 What makes takings law very difficult is that the courts have not
articulated an easy-to-understand set of rules that help planners, the public and
landowners recognize when a regulation crosses the line. The following two oft-cited
passages from U.S. Supreme Court jurisprudence help illustrate the challenge:
•

“The Fifth Amendment . . . was designed to bar Government from forcing
some people alone to bear public burdens which, in all fairness and justice,
should be borne by the public as a whole.”12

•

“Government hardly could go on if to some extent values incident to
property could not be diminished without paying for every such change in
the general law.”13

How can these two statements be reconciled? Land use planning, by its very
nature, adjusts rights for the public good by imposing benefits and burdens
unequally among landowners.14
FIVE THINGS TO REMEMBER ABOUT REGULATORY TAKINGS
•

A Takings Challenge Generally Fails When Economic Uses of Property Remain.
Claims that a regulation denies economic uses of property will fail when the
property retains economically viable uses. Zoning land for agriculture, for
example, allows for an economic use and will generally preclude a successful
takings claim even when the owner argues the regulation is costing millions in lost
development value. The Takings Clause does not guarantee that owners will be
compensated for the most speculative use of land.15

•

Reasonable and Proportional Conditions on Development are Permitted.
Conditions on development requiring that the developer give land as an easement

11

Long Beach Equities, Inc. v. County of Ventura, 231 Cal. App. 3d 1016, 1040 (1991).
Armstrong v. United States, 364 U.S. 40, 49 (1960).
13
Pennsylvania Coal v. Mahon, 260 U.S. 393, 413 (1922).
14
Andrus v. Allard, 444 U.S. 51, 65 (1979).
12

15

Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002).
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to the public will not cause a taking when they are reasonably related and
proportional to the harm or impact caused by the development.16 Conditions that
are imposed by ordinance—instead of on a case-by-case basis—and do not involve
the dedication of land to the public—are even less likely to be found to be a
taking.17
•

•

•

Landowners Must Seek a Less Intensive Development Before Suing. Courts are
reluctant to require compensation unless they are absolutely sure that a regulation
or condition will be applied in a way that amounts to a taking. Thus, landowners
must usually file two applications and seek a scaled down development before
courts will even entertain a claim. This two-application procedure allows the local
agency to take corrective action when a regulation unfairly affects a particular
parcel.18
“Automatic” or Per Se Takings are Rare. Regulations that cause 100 percent
devaluation or a permanent physical presence on property will almost always be
found to be a taking, but such regulations are rare. It might seem like a condition on
development—like a requirement to create a park or bike path—amounts to a
permanent physical occupation. The reason why this is not the case is that the
condition is imposed in response to the development application, which is
voluntarily sought by the developer.19
Fairness Matters. Courts are often concerned that the landowner was treated fairly
by the agency. Thus, it is always good to design efficient, straightforward processes
that are consistent with the general plan in order to set appropriate development
expectations.20

As a result, courts have not articulated a set formula to determine when a specific burden
is a mere incident of property ownership or unfairly burdens select owners.21 Instead,
courts have carved out a few narrow per se rules that apply in extreme cases and have
opted for a case-by-case analysis in cases when the economic impact of the regulation is
less severe.
This approach is not one that necessarily lends itself to effective land use planning – and
the absence of certainty affects landowner and public agency alike.

16

Nollan v. California Coastal Commission, 483 U.S. 825 (1987); Dolan v. City of Tigard, 512 U.S. 374
(1994); Ehrlich v. City of Culver City, 12 Cal. 4th 854 (1996).
17
San Remo Hotel v. City and County of San Francisco, 27 Cal. 4th 643 (2002).
18
Williamson County Regional Planning Comm’n v. Hamilton Bank, 473 U.S. 172 (1985).
19
See Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992); Loretto v. Teleprompter Manhattan
CATV Corporation, 458 U.S. 419 (1982); Yee v. City of Escondido, 503 U.S. 519 (1992).
20
Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002); City of
Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999).
21
Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency, 535 U.S. 302, 326 (2002).
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THE PUBLIC USE REQUIREMENT AND REGULATORY TAKINGS

Before going further, one more distinction should be drawn between regulatory takings
and eminent domain. How and when eminent domain should be used has received a
great deal of attention after the U.S. Supreme Court’s decision in Kelo v. City of New
London.22 The use of eminent domain is premised on two conditions: (1) the action
furthers a public purpose or use; and (2) the payment of just compensation.
In Kelo, a public agency acquired land through eminent domain to further a
comprehensive economic revitalization plan that included hotels, office buildings, a
service area for a historic park, a marina, parks, and a riverwalk. A group of property
owners challenged the property acquisition, because the ultimate result was to take land
from one private owner (a home owner) and turn it over to another (a developer). Thus,
the owners argued, the transaction was essentially private, not public.
The United States Supreme Court rejected this argument in a 5 to 4 decision. The Court
said that an eminent domain action could be challenged for failing to further a public use,
but in this instance the subsequent private ownership—on its own—did not mean that the
property acquisition did not achieve public purposes. The Court deferred to the city's
determination that the overall objective of rejuvenating the downtown was a sufficient
public purpose to justify acquiring the property.
The public use issue, however, plays out quite differently within the context of regulatory
takings. Because the Just Compensation Clause expressly requires compensation when a
public agency takes private property for public use, it presumes that regulations are valid
(and therefore further a public interest) at the time they are adopted.
Thus, the Just Compensation Clause does not prevent public agencies from regulating
property uses. Instead, it requires compensation in the event that an otherwise proper
regulation amounts to a taking.23 In other words, the Just Compensation Clause merely
provides a remedy (fair compensation) for otherwise legitimate public action.
Challenges to the validity of a regulation may not occur under the Just Compensation
Clause. Instead challengers must show that a regulation is impermissible under some
other constitutional or statutory requirement. If a regulation is determined to be invalid on
such grounds, that is the end of the inquiry.24 No amount of compensation can authorize
such action.

22

Kelo v. City of New London, ___ U.S.___, 125 S. Ct. 2655 (2005).
Lingle v. Chevron U.S.A., 544 U.S. 528 (2005) (emphasis in original) (citing First English Evangelical
Lutheran Church v. County of Los Angeles, 482 U.S. 304, 315 (1987)).
24
Lingle v. Chevron U.S.A., 544 U.S. 528 (2005).
23

Institute for Local Government

9

Regulatory Takings and Land Use Regulation:
A Primer for Public Agency Staff

E.

July 2006

RISK ASSESSMENT TOOL AND FLOW CHART

A goal of this primer is to provide policymakers, planners and other officials with a
practical way to analyze and evaluate takings issues. This will help determine whether a
particular course of action may pose too many legal and financial risks.
One such method is the Risk Assessment Flowchart on the next page. The Flowchart
proposes an eight-step analysis. First it asks two threshold questions and then divides
takings claims into four basic categories. For each category, it identifies the key issues
that must be considered in determining whether the action amounts to a compensable
taking of property. Although the situation-specific nature of the inquiry makes absolute
conclusions inadvisable, asking the questions posed in the Flowchart will help agency
officials assess the risk that a given action could constitute a compensable taking.
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Analyzing Regulatory Takings Claims:
An Eight-Step Risk Assessment Tool

Is There A
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II. STEP ONE: IS THERE A COMPENSABLE PROPERTY
INTEREST?
In order to claim that property has been taken, the person making the claim must show
ownership of a valid property interest at the time of the claimed taking.25 Thus, it is
important to identify the underlying ownership interest that serves as the basis for the
claim. The “bundle of sticks” metaphor is typically used to describe property rights, when
each stick represents a discrete property right. The owner’s right to use the property is the
most obvious stick in the bundle. Another important property right is the right to exclude
others.26 Property owners also have the right to sell or lease or otherwise transfer their
property, and to decide the rent and the selling price.
These property rights can be bundled into a single ownership interest or divided among
different property owners. For example, when a property owner leases a property to
another, the bundle of sticks is divided between the owner and the lessee. To assert a
claim a compensable taking has occurred, the owner must demonstrate ownership of all
or part of the sticks in the bundle. This ownership interest is often most easily
established when a property is wholly owned by a single person. However, partial
interests in property may also be sufficient to make a claim for compensation under the
Just Compensation Clause. Easements (including conservation easements), mineral
rights, covenants, leases, and air rights are all recognized as valid (and thus compensable)
interests in property.
A.

PRINCIPLES OF STATE PROPERTY LAW

The background principles of a state’s property law further define the nature of the
property interest. Background principles are restrictions on property (and the use of
property) recognized by state law. While not precisely defined, these restrictions derive
from nuisance law, public safety needs, preservation of navigable waterways, and other
important public interests.
The logic of the “background principles” doctrine is that property owners cannot lose a
property right that they never had. Property ownership is confined by limitations on the
use of land that “inhere in the title itself.”27 Such uses (like a use that constitutes a public
nuisance) are not considered to be part of the owner’s “bundle of sticks.” Thus, even a
regulation that seemingly destroys all market value is not a compensable taking if a

25

Wyatt v. United States, 271 F. 3d 1090, 1096 (Fed. Cir. 2001).
Lingle v. Chevron U.S.A., 544 U.S. 528 (2005).
27
Lucas. v. South Carolina Coastal Council, 505 U.S. 1003, 1029 (1992); Palazzolo v. Rhode Island, 533
U.S. 606, 629 (2001).
26
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“background principle” of state property law supports it.28 The most common types of
background principles are:
•

Nuisances. A nuisance is any harmful or offensive use of property that interferes with
the “comfortable enjoyment” of the property of others.29 Public agencies’ right to
prohibit nuisances, regardless of the cost to the owners, has been recognized since at
least 1887, when the U.S. Supreme Court upheld a local ordinance stopping a local
distillery from producing alcoholic beverages.30 Similarly, in 1915 the Court upheld a
city ordinance prohibiting the operation of brickyards in residential areas, because a
brickyard was considered a traditional nuisance.31
A more modern example might include limiting building on steep, unstable hillsides
or in an area prone to flooding.32 In determining whether a use is a nuisance, courts
consider how much harm is being caused to public land and adjacent private property,
the value of the use, and the ease with which harm can be avoided. The loss of value
by itself is not a factor. An agency might even be able to force the removal of a
nuclear power plant as a nuisance if it were found to be sited on an active earthquake
fault.33

•

Public Safety and Emergency. Physical invasion and even destruction of property
may not be a compensable taking if needed to “avert impending peril.” Police actions
damaging private property in an emergency do not constitute a compensable taking.34
Other actions needed to avert economic disaster might also not be a compensable
taking.
For example, after floods and mudslides killed several people and wiped out
buildings, a temporary prohibition on construction within the flood zone to study how
to prevent future damage did not amount to a compensable taking because the public
benefits of avoiding further death or injury far exceeded the cost to the individual
property owner.35
In addition, destroying infected red cedar trees to protect apple orchards from a
ruinous pest is not a compensable taking; the state was faced with the imminent

28
29

Lucas. v. South Carolina Coastal Council, 505 U.S. 1003, 1030 (1992).
See Cal. Civ. Code §§ 3479, 3480.

30

Mugler v. Kansas, 123 U.S. 623, 675 (1887).

31

Hadacheck v. Sebastian, 239 U.S. 394, 411 (1915).

32

First English Evangelical Lutheran Church v. County of Los Angeles, 210 Cal. App. 3d 1353 (1989).
Lucas. v. South Carolina Coastal Council, 505 U.S. 1003, 1029-31 (1992).
34
Customer Co. v. City of Sacramento, 10 Cal. 4th 368, 384 (1995) (holding that property damage caused by
police firing tear gas into a 7-Eleven store to apprehend a felon is not a taking).
35
First English Evangelical Lutheran Church v. County of Los Angeles, 210 Cal. App. 3d 1353, 1371
(1989).
33
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destruction of its apple industry, and could decide that the public interest was served
in protecting the more valuable apple trees.36
•

Custom. Most states have developed certain customs about land uses. These
customs may shape the scope of property rights. In one Oregon case, for example, a
property owner unsuccessfully sought compensation for a coastal public access
requirement. The claim was rejected because of Oregon’s customs relating to public
ownership of beaches.
Herzberg vs. County of Plumas provides an example of a custom of California law.37
Early on in California, cattle could lawfully roam from one property to another. The
duty was on the property owners to fence cattle out rather than on cattle owners to
fence cattle in. Though this law has changed in much of the state, it remains in effect
in certain range areas in Northern California. As a result, property owners in these
defined areas may not bring a claim for compensation under the Just Compensation
Clause for trespass and property damage caused by cattle wandering onto their
property.

•

Public Trust. The public trust doctrine provides that tidelands, the beds of navigable
waterways and other natural resources are held in trust for the public by the state.38
Land in California located beneath navigable and tidal waterways are subject to
certain public access and navigation rights. The state holds these rights in trust for the
public. Thus, private property restrictions relating to these public trust rights cannot
constitute a compensable taking; the owner never had the right to use the property for
non-public trust uses.39

The burden of establishing that a background principle exists falls on the public agency.40
The U.S. Supreme Court has described background principles as “common, shared
understandings of permissible limitations . . . derived from a state’s legal tradition.”41 Not
all state laws are “background traditions,” but the limits are not certain. However, there
are no California cases illuminating the concepts. Courts in other states have ruled that
certain long-standing statutes do constitute background principles.42
36

Miller v. Schoene, 276 U.S. 272 (1928). A Washington state court recently reached a similar conclusion
in Property Located at 14255 53rd Ave., S. Tukwila, King County, Washington v. Washington State Dept. of
Agriculture, 120 Wash. App. 737, 739 (2004) (finding compensation was not required for the destruction of
trees within a one-eighth mile radius of five escaped citrus long horned beetles).
37
Herzberg v. County of Plumas, 133 Cal. App. 4th 1 (2005). The court ultimately analyzed this tradition
under the Penn Central test. However, the discussion centers on the customary use of range properties
under California law.
38

Illinois Central Railroad Co. v. Illinois, 146 U.S. 387, 452-4 (1892).
See National Audubon Society v. Superior Court, 33 Cal. 3d 419, 440 (1983).
40
Lucas. v. South Carolina Coastal Council, 505 U.S. 1003, 1029-31 (1992).
41
Palazzolo v. Rhode Island, 533 U.S. 606, 630 (2001).
42
See Kim v. City of New York, 90 N.Y. 2d 1, 5-9 (1997) (finding that a common law and City Charter
provision requiring properties to provide lateral support for a public roadway constituted a background
principle).
39
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RELATED CONTRACT RIGHTS THAT DO NOT CONSTITUTE PROPERTY

Not all interests in property rise to the level of a recognized property right. For example,
options to purchase43 or rights of first refusal44 are not usually considered interests in the
property. Instead, they are contract rights. Likewise, a lender with a mortgage or deed of
trust may own a contract obligation secured by the property, but this does not usually
equate to an interest in the property itself (or “stick in the bundle”).45 Nor can a person
who owns shares in a corporation that owns property assert a property interest in land
owned by the corporation.46
The status of contract deliveries of water to farmers and irrigation districts through state
and federal water projects is an example. Some deliveries have had to be curtailed to
assure that adequate flows remain for endangered fish species, such as salmon. Do
farmers have a property right in those water deliveries? One decision said yes.47 As a
result, a reduction in deliveries constituted a compensable taking. Later decisions have
disagreed, instead characterizing the issue as a contract dispute and examining the extent
to which the original contracts allowed for limited deliveries when circumstances
changed.48

43

See San Jose Parking, Inc. v. Superior Court, 110 Cal. App. 4th 1321, 1327 (2003) (holding that a purchase
option is not an interest in land and may not be condemned by eminent domain). But see County of San
Diego v. Miller, 13 Cal. 3d 684 (1975) (finding that a purchase option must be compensated in eminent
domain).
44
Kaiser Development Co. v. City and County of Honolulu, 649 F. Supp. 926, 937 (D. Hawaii 1986) (under
Hawaiian law, a right of first refusal is a contract, not a property interest).
45
VLX Properties, Inc. v. Southern States Utilities, Inc., 701 So. 2d 391, 395 (1997).
46
Eastern Minerals Intern., Inc. v. United States, 36 Fed. Cl. 541, 547 (Fed. Cl. 1996).
47
Tulare Lake Basin Water Storage District v. United States, 49 Fed. Cl. 313 (Fed. Cl. 2001).
48
Klamath Irrigation Dist. v. United States, 67 Fed. Cl. 504 (Fed. Cl. 2005).
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PERMITS AND VESTED RIGHTS

Generally, the grant of a permit—in and of itself—is not considered property. In the land
use context, however, a permit may create a vested right to develop a property.49 The
right to develop land generally vests when a building permit has been issued or the
property owner has performed substantial work and incurred substantial liability in good
faith reliance on the permit. In addition, the Subdivision Map Act (vesting maps) and
development agreement law allow for rights to vest earlier in the development process.
Can a property owner claim a compensable taking when a public agency interferes with a
vested right? The answer is not entirely clear.50 California courts have not addressed this
issue directly. In other states, some courts have found that such interference is a taking.51
Others have found that the owner may be entitled to equitable relief on some theory, but
the interference with a vested right does not necessarily amount to a compensable
taking.52
Outside of the land use context, the grant of a permit does not necessarily create a
compensable property right—particularly if the permit is associated with a heavily
regulated industry when there is an expectation that the conditions imposed on the permit
will change over time.
A California case involved a challenge to a state law that barred the use of the name
“Napa” on a brand or wine label unless at least 75 percent of the grapes used to make the
wine came from Napa County. A wine producer who possessed federally-approved
certificates for the “Napa Ridge” and “Napa Creek Winery” labels challenged the law.
The producer, among other things, sought compensation for the lost value of the label. It
argued that law created a compensable taking of the federal certificates because it
eliminated the value of the Napa-related brand names.
The court of appeal rejected the claim, concluding that the federal permits, standing
alone, were not property subject to Fifth Amendment protection. The court also
concluded that the statute did not destroy the economic value of the brand names,
because the producer could still use them on wines made with grapes grown in Napa.53

49

AVCO Community Developers, Inc. v South Coast Regional Commission, 17 Cal. 3d 785, 791 (1976).
See Douglas T. Kendal, Timothy J. Dowling & Andrew W. Schwartz, Takings Litigation Handbook 158
(American Legal Publishing, 2000).
51
See Nemmers v. City of Dubuque, 716 F.2d 1194, 1197-1201 (8th Cir. 1983).
52
Corn v. City of Lauderdale Lakes, 95 F.3d 1066, 1073-75 (11th Cir. 1996).
53
Bronco Wine Co. v. Jolly, 129 Cal. App. 4th 988 (2005).
50
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For more on vested rights in the land use context, see Chapter 5, Curtin's California
Land Use and Planning Law and the Institute for Local Government's Development
Agreement Manual (www.ca-ilg.org/devtagmt).
D.

AGENCY ACTION MUST “PROXIMATELY CAUSE” OWNER’S HARM

To create the risk of a compensable taking, the public agency action must be the direct or
“proximate” cause of the claimed harm to the property.54 When some other factor causes
the harm, the property owner is not entitled to recover from the public agency. This issue
typically arises either when the landowner’s voluntary actions caused the harm or when
some other intervening natural factor was involved in damaging the property.
In one case, developers claimed an eight-year delay in receiving project permits created a
compensable taking. The court concluded that the developers were responsible for the
lion’s share of the delay, because they had not completed their application to the Army
Corps of Engineers for a fill permit and had not obtained other required state permits.55
In another case, the buyer and seller cancelled a land sales contract after the Corps
designated part of the property as wetlands. The court found that the parties themselves
caused any losses due to the cancellation, not the Corps’ wetlands designation.56
The courts have also determined that state and federal laws protecting wildlife do not
“cause” a compensable taking when protected species enter private property.57 Many of
these claims were based on the argument that the endangered species laws were creating
a physical invasion of their properties by limiting the extent to which landowners can
prevent endangered species from entering their land. Physical invasions of property are
considered per se takings (see page 24).
The courts concluded that the endangered species laws are not directly responsible for the
presence of the endangered species on private property. The courts noted that public
agencies do not own or control the animals, nor do the laws somehow convert the animals
into “government agents.”

54

Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978) (making reference to losses
“proximately caused” by government).
55
Walcek v. United States, 44 Fed. Cl. 462, 467-68 (Fed. Cl. 1999).
56
Robbins v. United States, 40 Fed. Cl. 381, 385 (Fed. Cl. 1998).
57
Christy v. Hodel, 857 F.2d 1324, 1334-5 (9th Cir. 1988).
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III. STEP TWO PROCEDURAL ISSUES: IS THE CLAIM RIPE
FOR REVIEW AND TIMELY FILED?

In many cases, takings claims are threatened prematurely. A valid claim must meet two
timing conditions before a court will allow the claim to proceed. First, the agency’s
decision must be a final determination, meaning that there is no other way that the
regulation at issue will be applied that will not result in a compensable taking. Second,
the claim must have been timely filed within the limits imposed by the statute of
limitations.

A.

AGENCY MUST HAVE REACHED A FINAL DECISION

The threat of a takings claim is often first raised after a public agency denies a permit.
But such claims are often premature. Takings claims are not “ripe” for a court action
until the local agency has reached a final decision about what level of development will
be permitted on the property.58 A denial of one development application, on its own,
does not necessarily mean that all applications will be denied.
This rule assures that a taking may not occur before a public agency can use its own
procedures to decide the full extent of the challenged regulation. The landowner must
allow the agency to exercise its full discretion in considering development plans for the
property, including the opportunity to grant any variances or waivers allowed by law. As
a general rule, until these ordinary processes have been followed, the extent of the
restriction on property is not known and a compensable regulatory taking has not yet
been established.59
For example, in MacDonald, Sommer & Frates v. Yolo County,60 developers applied for
permission to subdivide their farm into 159 lots for single-family homes. The board of
supervisors denied the project as inconsistent with the county’s general plan. Although
the property was zoned for residences, it had no public sewer, water, or street access.
Nor had the developer applied to the proper agencies for utility service. The developers
claimed that they had exhausted all administrative remedies and that any application for
development would be futile.

58

Williamson County Regional Planning Commission v. Hamilton Bank, 473 U.S. 172, 173 (1985).
See Suitum v. Tahoe Regional Planning Agency, 520 U.S. 725, 736, and n.10 (1997) (noting difficulty of
demonstrating that “‘mere enactment’” of regulations restricting land use effects a taking).
60
MacDonald, Sommer & Frates v. Yolo County, 477 U.S. 340, 342 (1986).
59
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The Court disagreed. Since the possibility remained that some development would be
permitted on the property, the Board’s denial did not represented the Board’s “final,
definitive position.” As such, the Court could not reach a decision on whether the
property had been taken and compensation was due.
This reflects a practical reality: just because an agency does not approve one proposal
does not mean that it will disapprove all proposals. Indeed, some owners initially
propose grandiose plans that are unlikely to be approved. It would be premature for a
court to jump in and determine whether a compensable taking has occurred under such
circumstances when an agency is likely to approve a more modest development proposal.
On the other hand, courts do assess the fairness of the agency’s actions. Courts will not
allow a public agency to avoid the ripening of a takings claim by denying one application
after another on various pretexts. The courts will act once they believe that the extent of
permitted development is clear.
While decisions about finality are made on a case-by-case basis, here are some
guidelines:
•

Administrative Remedies Must Be Exhausted. The landowner must file at least one
complete application for use of the property and exhaust all administrative remedies.
The owner must have followed all reasonable and necessary steps to allow regulatory
agencies to exercise their full discretion in considering development plans for the
property, including the opportunity to grant any variances or waivers allowed by law.
Until these ordinary processes have been followed, the extent of the restriction on
property is not known and a compensable regulatory taking has not yet been
established.61 Thus, applications that are abandoned or withdrawn before any
decision is made are not considered meaningful for purposes of deciding if there has
been a final decision.62 The owner must also exhaust all available administrative
appeals, such appealing a planning commission’s decision to the governing body.

•

Additional Applications (and a Variance) May Be Necessary. Additional
applications must be submitted as long as there is uncertainty about the permitted use
of the property. In most cases, at least one application and a variance application may
be needed before the agency’s decision can be considered final. The issue, however,
is not the number of applications; it is whether the application history makes it clear
how much development will be permitted on the site.

61
62

Suitum v. Tahoe Regional Planning Agency, 520 U.S. 725, 736, and n.10 (1997).
Kinzli v. City of Santa Cruz, 818 F.2d 1449, 1455 (9th Cir. 1987).
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•

Reasonable Effort to Comply With Existing Regulations Must Be Made. The owner
must make some reasonable effort to comply with existing regulations. Successively
more grandiose applications cannot be used to demonstrate finality.63 For example, in
Toigo v. Town of Ross, a second application to subdivide a hillside lot into five
parcels was before the council. The staff report found that the second application was
in many ways more environmentally damaging than the first. This placed the town in
a difficult position. A second denial could result in a viable takings claim. In
response, the town drafted a set of findings that was 38 pages long—hardly typical
for a denial of a five-unit subdivision—that detailed how the second proposal was
still inconsistent with six subdivision standards, two zoning provisions, eleven
roadway and driveway design standards, eight hillside lot criteria, and ten design
review standards. Ultimately, the takings claim was dismissed. The court said that the
owners had failed to submit a “meaningful application” and had “made no attempt to
alter their vision” from the first to the second application.64

•

Futile Applications Need Not Be Filed. An application is not necessary when filing
would be futile because the extent of permitted development has been clearly
established.65 “Futility” is an extremely narrow exception. It applies only if it is nearly
certain that future applications will be denied,66 or if the agency’s position is so clear
that it would be a waste of time to submit more applications. For example, Hoehne v.
San Benito County involved a 60-acre parcel characterized by steep hillsides and
zoned for single-family homes with a five-acre minimum lot size. The application to
subdivide the property into four lots was denied by both the planning commission and
board of supervisors. Subsequently the board changed the general plan to require 40acre minimum lot sizes. The landowner claimed that filing any additional applications
would be futile. The court agreed because no general plan variance was possible and
the board’s actions in downzoning the property showed clearly that it was opposed to
any subdivision. The court found that the applicant and county had reached “the end
of the road,” and the county’s decision was final.67

Finally, most regulatory actions provide for a certain degree of flexibility to fit the needs
of individual property owners and avoid legal problems. An ordinance will not create a
compensable taking if there is any way the ordinance can be applied to make it
constitutional, such as by allowing variances.68

63

The final decision requirement is not satisfied when a developer submits, and a land use authority denies,
a grandiose development proposal, leaving open the possibility that lesser uses of the property might be
permitted. See MacDonald, Sommer & Frates v. Yolo County, 477 U.S. 340, 353, n.9 (1986).
64
Toigo v. Town of Ross, 70 Cal. App. 4th 309, 326 (1998).
65
Palazzolo v. Rhode Island, 533 U.S. 606, 625-6 (2001).
66
Gilbert v. City of Cambridge, 932 F.2d 51, 61 (1st Cir. 1991).
67
Hoehne v. County of San Benito, 870 F.2d 529, 535 (9th Cir. 1989). See also Palazzolo v. Rhode Island,
533 U.S. 606, 613-6, 618-26 (2001) (finding case ripe when government provides clear indication that
development will not be permitted in coastal wetland areas).
68
See, for example, Home Builders Ass’n v. City of Napa, 90 Cal. App. 4th 188, 199 (2001).
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However, if there is no way that an ordinance can be applied to property in a
constitutional way, then the takings claim is “ripe” as soon as the ordinance is adopted.
As a result, one way to limit a local agency’s exposure to claims that an ordinance “on its
face” creates a compensable taking of property is to include a variance procedure that
gives the agency the opportunity to avoid an unconstitutional result. A sample of a
variance procedure designed for takings claims is posted on the Institute’s online Takings
Resource Center (www.ca-ilg.org/takings).
B.

STATUTE OF LIMITATIONS: THE LAWSUIT MUST BE FILED IN TIME

A takings claim cannot succeed unless it is filed in time—within the time limits
established by state or federal law (known as the statute of limitations).
In California, the time limit for takings claims filed under the federal civil rights laws is
two years.69 Claims filed under state law protections of property rights must be filed more
quickly. In most cases, the lawsuit must be filed and served on the local legislative body
within 90 days after a decision on a project is made or within 90 days after an ordinance
becomes effective.70 In some cases, the statute of limitations is even shorter. For example,
all challenges to decisions made by the California Coastal Commission must be brought
within 60 days.71 Some cases involving state agencies, or local agencies acting on behalf
of state agencies, must be filed within 30 days.72
There are some interesting wrinkles relating to the timing of claims. If a property owner
challenges the disapproval or approval with conditions of a project within 90 days after
the decision, the owner may also challenge the facial constitutionality of any ordinance
applied to the property. For example, a Santa Cruz County homeowner challenged the
conditions on his second unit permit, arguing that they constituted a compensable taking
“as applied.” The conditions were required by the County's second unit ordinance, which
had been adopted twelve years before. However, by coupling the facial challenge with a
timely as-applied challenge, the court found the homeowner could still mount a facial
challenge to the underlying ordinance, even though the statute of limitations had long
since expired for challenging the ordinance on its face.73
69

In federal court, takings claims must be brought under 42 U.S.C. section 1983. Azul-Pacifico, Inc. v. City
of Los Angeles, 973 F.2d 704, 705 (9th Cir. 1992). The statute of limitations for a section 1983 claim in
California is two years. See Cal. Civ. Proc Code § 335.1.
70
Cal. Gov’t Code § 65009; Hensler v. City of Glendale, 8 Cal. 4th 1, 22 (1994).
71
Cal. Pub. Res. Code § 30801.
72
Cal. Gov’t Code § 11523 (claim must be filed within 30 days of the last date on which reconsideration
could have been sought). See detailed discussion of California statutes of limitation in Daniel J. Curtin, Jr.
& Cecily T. Talbert, Curtin’s California Land Use & Planning Law 442 (Solano Press, 2004 ed.).
73
Travis v. County of Santa Cruz, 33 Cal. 4th 757 (2004).
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STEPS THREE THROUGH SIX:
THE THREE TYPES OF REGULATORY TAKINGS CLAIMS,
THEIR TESTS AND RISK FACTORS

Regulatory takings claims fall into three basic categories. Each category has its own test
and analysis. Understanding these three basic classifications will help local officials
understand how takings law affects their land use planning:
•

Physical Takings. Regulations that require a permanent physical occupation of
property, no matter how small.

•

Diminution in Value Takings. The most common type of compensable taking is
based on the claim that a regulation diminishes the value of property. Here there are
two applicable tests, depending on the degree to which claim asserts that the property
value has diminished. A per se taking occurs in the rare case when a regulation wipes
out all (100 percent of) economic value. Less than total loss claims, on the other
hand, are reviewed on a case-by-case basis.

•

Unconstitutional Exactions. Individual conditions on property that are functionally
equivalent to the eminent domain actions in which a public agency directly
appropriates private property or ousts the owner from the property.74

For the most part, the inquiries relating to each classification share a common theme:
each aims to identify regulatory actions that are functionally equivalent to the classic
compensable taking in which a public agency directly appropriates or ousts the owner
from private property. The tests focus on the severity of the burden that a public agency
imposes upon private property rights.75
Until recently, there was an additional theory that a compensable taking could occur if a
regulation failed to substantially advance a legitimate state interest.76 In essence, this
theory required that a regulation be designed in a manner to accomplish its goals (known
in legal circles as a means-ends requirement and the “substantially advance” test).
In 2005, the U.S. Supreme Court rejected this theory in Lingle v. Chevron U.S.A. The
Court noted that the Just Compensation Clause merely provides a remedy (compensation)
for when public agency action rises to the level of a taking.77 The Just Compensation
Clause is not vehicle through which to evaluate public agency’s goals and the means
chosen to achieve those goals.

74

Lingle v. Chevron U.S.A., 544 U.S. 528 (2005).
Id.
76
Agins v. City of Tiburon, 447 U.S. 255, 260 (1980).
77
Lingle v. Chevron U.S.A., 544 U.S. 528 (2005).
75
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California courts have not yet signaled whether the “substantial advance” test has any
traction under state constitutional property rights protections. However, California courts
have generally interpreted the property rights protections of the California Constitution as
being equivalent to those in federal law.78
A.

PHYSICAL TAKING CLAIMS

A physical taking occurs when a public agency regulation requires a physical presence on
a property, no matter how small. The reason for this per se rule is that permanent physical
takings impose a unique burden. Even a minimal invasion “eviscerates the owner’s right
to exclude others from entering and using her property—perhaps the most fundamental of
all property interests.”79
Property may be physically occupied by an object, such as a small cable television box,
or by people, such as hikers using a trail. In deciding whether a compensable taking has
occurred, the size of the area occupied, the economic impact, and the public purpose are
almost always irrelevant: if the public agency required the physical invasion, it is a
compensable taking.
The leading U.S. Supreme Court case on this point is Loretto v. Teleprompter Manhattan
CATV Corp.80 There, New York City required landlords to permit cable television
companies to install cable equipment on their buildings to ensure that cable television
was generally available to renters. Some of the equipment served the tenants; other
equipment was part of the citywide cable network, which, in densely populated New
York City, ran across buildings and rooftops.

78

San Remo Hotel v. City and County of San Francisco, 27 Cal. 4th 643, 664 (2002); Herzberg v. County
of Plumas, 133 Cal. App. 4th 1 (2005).
79
Lingle v. Chevron U.S.A., 544 U.S. 528, 539 (2005); See Dolan v. City of Tigard, 512 U.S. 374,
384 (1994); Nollan v. California Coastal Comm'n, 483 U.S. 825, 831-832 (1987); Loretto
v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 433 (1982); Kaiser Aetna v. United States,
444 U.S. 164, 176 (1979).
80

Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982).
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The owner of an apartment building asked the cable company to
remove plates, boxes, wires, bolts, screws and two small boxes.
The cable company refused, citing the city ordinance. The owner
claimed that the ordinance required the forced physical
occupation of her apartment building.
The U.S. Supreme Court agreed. It found that any permanent
physical occupation authorized by a public agency—even if “no
bigger than a breadbox”—is a compensable taking, without
81
regard to the public interests being served. But the ultimate

result of this case was probably not what the owner was hoping
for. The New York Court of Appeals found that the statutory
payment of $1 was sufficient compensation for the intrusion.82
Since a permanent physical invasion is a per se taking, property
owners have sought to classify more and more regulations as
physical invasions. What seems to be a simple rule has become
more complex in practice. Physical invasions are at issue
primarily in the following types of regulations:

Ms. Loretto’s
townhouse in New
York City. The
cable box was
installed on the
roof. After the U.S.
Supreme Court
upheld her taking
claim, a lower court
awarded damages
of one dollar.

•

Allowing the public agency or a third party to use private
property. Even the smallest physical occupation by the public
agency itself, or by a third party authorized by the public
agency to use the property, can be considered a compensable
taking. One case found a compensable taking when the Army
Corps of Engineers drilled monitoring wells drilled on private
property to track groundwater pollutants.83

•

In another case, the Corps required a marina owner to allow public boat access into a
newly dredged, privately-owned marina. A court found that the Corps’ action
constituted a compensable taking, because the private owner was required to allow
members of the public onto his property.84 (A California court may have reached a
different result because the right of access to all navigable waterways and the Pacific
coast below the high tide line belongs to the state. A court, therefore, also would
have to determine whether such a claim asserted an actual property right under the
background principles doctrine.) (See page 13).

•

Controlling Tenant Evictions. Rent control ordinances occasionally limit a landlord’s
ability to evict tenants or to increase rents when tenants vacate their units. Landlords
have claimed that these provisions allow a physical invasion of their property because

81

Id. at 421-24, 426, 436-38 and n.16 (1982).

82

Loretto v. Group W Cable, 522 N.Y.S.2d 543 (N.Y. App. Div. 1987).
Hendler v. United States, 175 F.3d 1374 (Fed. Cir. 1999).
84
Kaiser Aetna v. United States, 444 U.S. 164, 180 (1979). Note, however, that a requirement to dedicate a
public access easement does not necessarily constitute a taking.
83
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the landlords are compelled to permit renters to permanently occupy their property or
to pass on controlled rents to new tenants.
Generally, there is no forced physical occupation in this situation so long as two
conditions are met: 1) the owner must have voluntarily invited renters onto the
property, and 2) the owner must be able to end the tenancy by changing the property’s
use.85 For example, a San Francisco law provided that even if a group of owners
purchased an apartment building, only one tenant could be evicted to allow an owner
to move in. The court found that this could have the effect of denying landlords the
right to exclude others from their property and might be a physical invasion.86
•

Physical Interference with Use and Enjoyment of Property. There is also a narrow
set of cases when publicly-authorized uses may have such serious and unique effects
on nearby property that they are considered to create a physical invasion. One case
involved World War II bombers flying only 67 feet above a chicken farm, blowing
leaves off the trees and causing at least 150 chickens to die from fright. The airplanes
created a compensable taking because the flights were so low and so frequent that
they made the property uninhabitable.87 Similar cases exist for extremely pungent
odors and smoke emanated from neighboring public uses that were so invasive they
were deemed to amount to a physical occupation of property.88

In addition, it’s important to keep in mind that there are exceptions to the extent that the
physical invasion is necessary to protect public health and safety or is otherwise
consistent with background principles of state property law. (See pages 13 to 16).

85

Yee v. City of Escondido, 503 U.S. 519, 526-29 (1992); see also Dawson v. Higgins, 610 N.Y.S.2d 200
(N.Y. App. Div. 1994), appeal dism’d on other grounds, 616 N.Y.S.2d 476 (1994.), cert. denied sub nom.
Dawson v. Halperin, 513 U.S. 1077 (1995) (ban on landlords’ evictions of 20-year tenants for owner movein did not effect physical or regulatory taking of landlords’ property).
86

Cwynar v. City and County of San Francisco, 90 Cal. App. 4th 637, 659 (2001).
United States. v. Causby, 328 U.S. 256 (1946). However, as a rule, any airplane flying higher than 1,000
feet in an urban area or 500 feet in a rural area will not be considered to cause a physical invasion. See
Argent v. United States, 124 F.3d 1277 (Fed Cir. 1997).
88
Richards v. Washington Terminal Company, 233 U.S. 546 (1914).
87
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ECONOMIC LOSS AND DIMINUTION OF VALUE

The most common type of takings claim—and the one most likely to be threatened upon
a project denial—are claims base on economic loss or the diminution in a property’s
value that results from an action or denial. Here there are two different types of claims:
1) those that claim that the regulation causes a total economic loss and 2) those that claim
that the loss is less than total.
1. Total Regulatory Claims – 100 Percent Reduction in Value
In the rare circumstance that a regulation wipes out all of a property’s value, the public
agency’s action is usually a compensable taking, regardless of the public purpose it
serves.89 It is difficult, however, for an owner to show that a regulation has left a property
with no value whatsoever. If the property retains some value, there will not be a
categorical taking (and the case should be evaluated as a partial taking).90
The leading case for this proposition is Lucas v. South Carolina Coastal Council.91
There, David Lucas purchased two beachfront lots on a barrier island for $975,000. The
properties were unstable and had been under water for roughly half of the previous 40
years. However, beachfront homes had already been built on nearly every other lot in the
area.

Before and After. David Lucas owned two undeveloped properties in a predominantly
developed coastal community. After the case, the lots were developed.

Two years after Mr. Lucas purchased his property, South Carolina adopted the
Beachfront Management Act to limit damages associated with hurricanes (debris from

89

See Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency, 535 U.S. 302, 332 (2002)
(stating that the categorical test is reserved for the “‘extraordinary case’ in which a regulation permanently
deprives property of all value….”)
90
Id. at 331 (“The starting point for the court’s analysis should have been to ask whether there was a total
taking of the entire parcel; if not, then Penn Central was the proper framework.”); See n.26.
91

Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992).
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buildings on barrier islands can be blown inland during violent hurricane winds). The
Act had the effect of prohibiting any structures on Mr. Lucas’ property.
Mr. Lucas argued that the regulation destroyed the entire value of his property. The U.S.
Supreme Court agreed and articulated the rule that a per se taking occurs whenever a
regulation wipes out all value and leaves “no economically viable use.”92
There are two qualifiers to this rule, which are discussed in more detail at other parts of
this primer.
1. No compensable taking occurs if the state can demonstrate that preexisting
background principles of nuisance and state property law would otherwise
prohibit the intended use of the property. Lucas referred to the background
principles as the “logically antecedent inquiry.” 93 Thus, the background principle
analysis is part of the threshold inquiry related to whether there is a property
interest at stake (see pages 13-16). When such a condition exists, the owners’
proposed use is not part of the owner’s title to begin with.
2. The total taking must occur on the whole parcel. A landowner cannot claim that a
regulation wipes out all value of a portion of a parcel (such as a wetland) when
the remainder can be put to some economic use. (See pages 27 to 35). However,
in the absence of any nuisance or background principle, a regulation that wipes
out all of a property’s value remains a per se, compensable taking.
2. Partial Takings – Diminution in Value Less Than 100 Percent
The issue of lost economic value becomes more complicated when a regulation reduces
property value but does not wipe it out entirely. These cases usually involve “complex
factual assessments of the purposes and economic effects of government actions.”94
Indeed, partial takings can be thought of in at least three ways:
1. Economically (straightforward diminishment of property value);
2. Spatially (prohibiting or limiting all development on a portion of the property,
such as a wetland); and
3. Temporally (limiting development for a period of time, such as a moratorium).
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Id. at 1020.
Id. at 1027.
94
Yee v. Escondido, 503 U.S. 519, 523 (1992).
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Institute for Local Government

27

Regulatory Takings and Land Use Regulation:
A Primer for Public Agency Staff

July 2006

Given this complexity, courts resist the temptation to adopt
per se rules in either direction.95 Instead, courts analyze
partial takings claims using three separate factors —often
called the Penn Central test—to determine whether a
compensable taking occurred:96
•

The economic impact of the regulation. Typically this
is the amount that the property has been devalued. The
economic loss to the property as a whole must be
extreme. Takings have not been found even when the
diminution of value is more than 90 percent.97 In recent
years, however, a handful of conservative courts outside
California have found a compensable taking with losses
of only 70 to 75 percent of value.98

•

The “investment-backed expectations” of the property
owner. This test could be rephrased as, “What did the
property owners expect when they purchased the
property? Should the owners have anticipated the
agency’s actions?” It might also be a “fairness” factor:
has the public agency acted fairly, given what the
owners could reasonably have anticipated and the
inherent risk of property ownership? There are no
detailed guidelines explaining how to apply this test.
However, often courts will consider the purchase price
of the property,99 how typical the regulation is for the
type of property, and whether the existing use of the
property may be continued.
The “character” of the regulation. In Penn Central, the
“character of the governmental action” was described as
“the degree to which the challenged regulation

•

A Grand Proposal? A
depiction of the 50 story
office tower proposed to
be built over Grand
Central Station. The city
denied the application,
but permitted the owner
to develop other nearby
buildings above the 50
story limit imposed for
the area under the zoning
code.

95

Palazzolo v. Rhode Island, 533 U.S. 606, 636 (2001) (O'Connor, J., concurring).
Penn Central Trans. Co. v. City of New York, 438 U.S. 104, 124 (1978).
97
See, for example, Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S.
302, 319 n.15 (2002) (citing examples of large diminution in value found not to be a taking); Village of
Euclid v. Ambler Realty Co., 272 U.S. 365, 384 (1926) (loss in value of more than 75 percent not a taking);
Hadacheck v. Sebastion, 239 U.S. 394, 405 (1915) (loss in value of more than 90 percent not a taking);
William C. Haas & Co. v. City & County of San Francisco, 605 F.2d 1117, 1120 (9th Cir. 1979) (95
percent reduction in value not a taking).
98
See, for example, Florida Rock Industries, Inc. v. United States, 18 F.3d 1560, 1567 (Fed. Cir. 1994)
(value loss of 62.3 percent might create a taking), on remand, 45 Fed. Cl. 21 (Fed. Cl. 1999) (73.1 percent
loss of value was a taking).
99
Palazzolo v. Rhode Island, 533 U.S. 606, 633 (2001) (O'Connor, J., concurring). The timing of the
regulation’s enactment relative to the acquisition of title is not “immaterial to the Penn Central analysis.
Indeed, it would be just as much error to expunge this consideration from the takings inquiry as it would be
to accord it exclusive significance.” Id.
96
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approaches a physical invasion” instead of “some program adjusting the benefits and
burdens of economic life to promote the common good.”100 In other words, the more
the public agency’s action was like a physical invasion of property, the more likely it
was to be considered a compensable taking. However, several courts have
misconstrued the “character” factor to refer to the importance of the public agency’s
goals as opposed to the burden on the property owner.101 This emphasizes the
significance of findings and statements of purpose in ordinances to demonstrate the
importance of the public agency’s goals.
If a regulation “goes too far” with respect to one or more of these factors, the action will
be found a compensable taking.102 These factors are not “balanced” by mathematical
formula, but instead serve as important guideposts.103 Courts must engage in “ad hoc,
factual inquiries” that examine the particular circumstances of the case.
The most important factors are the first two: the magnitude of the regulation’s economic
impact and the degree to which it interferes with investment-backed expectations of the
property owner.104 The third factor, the regulation’s character, does not usually determine
whether a compensable taking has occurred, but to the extent that there is a degree of
subjectivity in this test, may influence how the court ultimately interprets the other two.105
It is often difficult to predict the outcome of some cases. Historically, however,
landowners have had significant challenges in establishing a compensable taking under
the Penn Central test; only in a few instances has the test been applied in a way that
found a compensable taking.
For example, courts have rejected takings claims when the regulation has effectively
diminished value by as much as 95 percent. However, this should not be interpreted by
agencies as immunizing them from all liability for regulatory takings. Courts will look at
the regulation in its entirety and are likely to scrutinize carefully those that push the
envelope of fairness.
Indeed, the Penn Central factors provide courts with the flexibility to find a compensable
taking when the courts believe that a public agency has treated a property owner unfairly.
Agencies should always take care to implement a carefully crafted regulation. When it
100

Penn Central Trans. Co. v. City of New York, 438 U.S. 104, 124 (1978). See also Lingle v. Chevron
U.S.A., 544 U.S. 528 (2005).
101
See, for example, Action Apartment Assn v. Santa Monica Rent Control Bd., 94 Cal. App. 4th 587, 606
(2001).
102
Pennsylvania Coal v. Mahon, 260 U.S. 393, 413 (1922). Tahoe-Sierra Preservation Council, Inc. v.
Tahoe Regional Planning Agency, 535 U.S. 302, 326 (2002).
103
Palazzolo v. Rhode Island, 533 U.S. 606, 634 (2001) (O'Connor, J., concurring). See also, Anthony
Saul Alperin, The “Takings” Clause: When Does A Regulation “Go Too Far”?, 31 Southwestern
University Law Review 169 (2002).
104
Lingle v. Chevron U.S.A., 544 U.S. 528 (2005).
105
See City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999); Tahoe-Sierra
Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002).
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comes to taking considerations, they should be doubly prepared if the regulation will
have the effect of diminishing the value of property by more than 70 percent.
THE VALUE OF A TITLE SEARCH
Important issues in takings cases include the economic impact of the regulation, the
owner’s expectations at purchase, any background restrictions on land use, and whether
the claimant has a property interest. A title search—a review of the deeds and other
ownership records—can provide important information about all of these issues.
Property Interest. A title report will show if the claimant now owns or ever owned the
property. A person who does not actually own an interest in the property does not have
standing to bring suit.
Title Exceptions. The title search will show what exceptions to title were listed at
purchase. Exceptions can include easements, public trust exclusions, private restrictions
on use, and other limitations on the property. The claimant cannot claim a compensable
taking for interests that are not part of the title.
Economic Impact. In California, the purchase price is available from the county
assessor because it serves as the basis for property taxes under Proposition 13. If the
owner purchased at a low price, claims of high economic losses might be defeated.
Whole Parcel. If there is any question about the ownership, consider doing title
searches of all contiguous properties. If the plaintiff or a related entity owns adjacent
property, the agency may be able to argue that the “whole parcel” includes all
contiguous property, not just the parcel that is the subject of the lawsuit. Consequently,
the economic impact of the regulation will be substantially diminished.
Investment-Backed Expectations. The claimant’s investment-backed expectations
depend in part on the regulations in effect when the claimant purchased the property.
The title report will show the purchase date, allowing the agency to determine the
regulations in effect at the time of purchase. A low purchase price may also provide
evidence that the claimant did not have a reasonable expectation of significant
development potential.
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3. Exceptions: Background Principals and Public Safety
There are three exceptions to keep in mind when examining a diminution in value claim.
Two have already been discussed: background principles of state property law (which is
actually antecedent to this inquiry) and public safety (see pages 13-16).
4. Exception: The Whole Parcel Rule
Under the whole parcel rule, a claimant must claim a taking of the entire parcel, not just a
portion of the parcel. When faced with a diminution in value claim, one of the first
questions that should be asked is: “What is the property?” Is it all of the property in a
single ownership? Or is it only the part of the property affected by the regulation? For
example, if one acre of a hundred-acre parcel is reserved for wetlands, is the “property”
the one-acre that has lost one hundred percent of its value or the entire hundred-acre
parcel that has lost only one percent of its value?
This is the “whole parcel” problem. Generally, courts must consider the entire parcel, not
just the part that is most affected by the regulation. Or put in a way that relates to the
bundle of sticks metaphor: when an owner possesses a full bundle of property rights, the
destruction of one strand of the bundle is not a compensable taking.106
The U.S. Supreme Court considered this issue in two recent cases. The first concerned a
20-acre parcel in Rhode Island.107 Eighteen acres were salt marsh; two acres were dry
upland. The state denied an application to fill 11 wetland acres for a beach club. The
owner claimed that the denial deprived him of all economically viable use of his property
and created a total regulatory taking.
Invoking the “parcel-as-a-whole” rule, however, the U.S. Supreme Court found that there
was no per se taking. The uplands could be developed and had a value of at least
$200,000. The Court sent the case back to the Rhode Island courts for an inquiry under
the Penn Central factors. Ultimately, courts in Rhode Island said that no partial taking
had occurred.108
In the second case, the U.S. Supreme Court applied the parcel-as-a-whole rule to a
challenge to a temporary moratorium imposed on property owners in the Lake Tahoe
basin.109 The moratorium was necessary for the governing agency to adopt regulations to
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See City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999); Tahoe-Sierra
Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002).
107
Palazzolo v. Rhode Island, 533 U.S. 606 (2001).
108
Palazzolo v. State ex rel. Tavares, 785 A.2d 561 (R.I. 2001).
109
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302 (2002).
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protect Lake Tahoe’s pristine clarity. The
property owners sought compensation
for a 32-month period in which
development was entirely prohibited.

The property where Mr. Palazzolo proposed
his beach resort was mostly coastal wetland
marsh. All but one of the upland portions of
the property had been sold in the 1960’s,
resulting in the property’s “panhandle”
shape. The Rhode Island courts determined
that since he could still build a home on the
property, the coastal restrictions did not
amount to a compensable taking.

The Court declined to view the property
interest in temporal segments.
Ultimately, the Court found that takings
challenges to moratoria merely involve a
temporary reduction in property value,
not a permanent, total destruction of
value, and should be evaluated on a caseby-case basis using the Penn Central
factors.

An important factor in deciding the
boundaries of the “whole parcel” is
whether the owner has treated the
properties as one economic unit for
purposes of financing and development.
The “whole parcel” may include noncontiguous parcels if the owner treats them as a single parcel for purposes of
development.110 Generally, the “whole parcel” for purposes of a takings claim includes
all contiguous parcels under the same ownership. Separate parcels are more likely to be
treated as a “unified whole” when the parcels are contiguous, under single ownership,
purchased at the same time (or close in time), subject to the same zoning, treated by the
owner as one economic unit, treated by the public agency as one unit, financed together,
interdependent for planning purposes, or in the same jurisdiction.111
The whole parcel issue often arises when an owner develops contiguous parcels
piecemeal, when a separate parcel is created on an undevelopable piece of land, or when
parcels have different zoning. California courts have looked at the actions of the local
agency in deciding what is the “whole parcel:” for example, whether the local agency

110

See, for example, Forest Properties, Inc. v. United States, 177 F.3d 1360, 1365 (Fed. Cir. 1999) (“whole
parcel” includes all parcels included in development plan); Ciampitti v. United States, 22 Cl. Ct. 310, 320
(1991) (value of non-contiguous lots that purchaser treated as a single parcel for
purposes of purchase and financing was to be considered in determining whether
denial of permits for filling wetland portion deprived owner of all economically viable
use of the property).
111

See, for example, East Cape May Associates v. State of New Jersey, 693 A.2d 114, 128-9 (N.J. App.
1997) (describing factors); Vulcan Materials v. City of Tehuacana, 369 F.3d 882 (5th Cir. 2004) (finding
that parcels in different jurisdictions should be treated separately).
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planned the property as a whole, or allowed increased densities on the developable part of
the site in return for limited development on the sensitive part of the site.112
Agencies can avoid the issue by requiring a master plan for all contiguous parcels under
one ownership, applying the same zoning to the entire site, and refusing to create
undevelopable parcels.
5. Normal (and “Abnormal”) Delays in Permit Processing
In Tahoe-Sierra, the Court noted that delays involving routine public agency processes to
obtain building permits, variances, and zoning changes are a normal part of the
development process. As such, they are not generally compensable.113 But one
unanswered question after the U.S. Supreme Court’s invalidation of the “substantially
advance” test in Lingle v. Chevron U.S.A. is the extent to which “abnormal” permit
processing delays will be considered a compensable taking.
Prior to the invalidation in Lingle, normal processing delays were acceptable unless the
public agency acted unreasonably or in bad faith. For example, in Landgate v. California
Coastal Commission, a delay caused by the Commission’s incorrect assertion of
jurisdiction over a lot line adjustment was a “normal” delay because the Commission’s
assertion was plausible (even if ultimately judged incorrect).114 However, in Ali v. Los
Angeles, the city delayed issuing a demolition permit for a former single room occupancy
hotel, seeking assurance that replacement housing would be built. The court said that
such a condition was in clear violation of the Ellis Act, a state statute, and therefore was
not a normal delay. 115
This line of cases, however, may no longer conform to federal constitutional law. The
Lingle case says that the Just Compensation Clause may not be used to invalidate or
determine the legitimacy of a public agency action.116 When this conclusion is applied to
abnormal permitting delays, it suggests owners would have to establish elements such as
“bad faith” by some other constitutional or statutory means (such as procedural due
process).
112

Twain Harte Assocs., Ltd. v. County of Tuolumne, 217 Cal. App. 3d 71, 86-8 (1990) (listing factors used
in determining the “whole parcel”); Aptos Seascape Corp. v. County of Santa Cruz, 138 Cal. App. 3d 484,
499-500 (1982) (“whole parcel” includes all parcels when increased density allowed on part of site);
American Sav. & Loan Ass’n v. County of Marin, 653 F.2d 364, 371 (9th Cir. 1981) (county’s review of
development application would determine if property treated as one parcel or two).

113

Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency, 535 U.S. 302, 335 (2002);
First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304 (1987); Penn Central
Transp. Co. v. City of New York, 438 U.S. 104 (1978).
114
Landgate Inc. v. California Coastal Comm’n, 17 Cal. 4th 1006, 1025 (1998).
115
Ali v. City of Los Angeles, 77 Cal. App. 4th 246, 256 (1999).
116
Lingle v. Chevron U.S.A., 544 U.S. 528 (2005).
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On the other hand, it is not entirely clear that the U.S. Supreme Court would not still be
willing to consider processing delays under the Just Compensation Clause. Three
arguments could be made in support of continued application of the clause.
1. Because an improper delay is similar in effect to a temporary taking, it is
relatively easy to determine damages. Thus, the typical case will be different from
the case presented in Lingle v. Chevron U.S.A., when the challenger was seeking
to invalidate a public agency action when no economic damages existed.
2. Under Penn Central’s second prong, the owner's reasonable investment-backed
expectations, developers should reasonably expect only normal delays in the
permit process. Abnormal delays therefore, could be compensable.
3. Del Monte Dunes (when the court considered whether a jury trial was appropriate
to establish liability for five successive denials of a development project) stands
for the proposition that the court is interested in allowing courts to consider basic
fairness in reviewing regulations.117
In many ways, this point is merely academic. Whether or not brought under the Just
Compensation Clause, Due Process Clause, or some other standard, courts remain
concerned about fairness. Put another way, property owners have a reasonable
expectation that local agencies will seek to enforce their laws in good faith. The lesson
for public agencies is to design and implement fair processes that appropriately
balance the benefits and burdens of land use regulation.
C.

UNCONSTITUTIONAL EXACTION CLAIMS

Imposing conditions on development can also be a source of takings challenges. Local
agencies are usually on solid footing here, particularly if they have adopted the condition
by an ordinance that is applicable to a broad class of landowners.118
In contrast, adjudicative land use exactions—specifically, project-by-project demands for
easements allowing public access as a condition of obtaining a development permit119 are
subject to “heightened scrutiny.”120 This test has nothing to do with the reduction in
property value caused by a regulation. Rather, it examines whether the condition is
117

City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999).
See San Remo Hotel v. City and County of San Francisco, 27 Cal. 4th 643 (2002).
119
Lingle v. Chevron U.S.A., 544 U.S. 528 (2005). This is also commonly referred to as the Nollan-Dolan
standard. See Nollan v. California Coastal Commission, 483 U.S. 825 (1987); Dolan v. City of Tigard, 512
U.S. 374 (1994); Ehrlich v. City of Culver City, 12 Cal. 4th 854 (1996).
120
Lingle v. Chevron U.S.A., 544 U.S. 528 (2005).
118
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closely related and proportional to the harm associated with the development. The agency
must demonstrate that there is an essential nexus (a direct relationship) and rough
proportionality between the condition imposed and the impact of the development.
The reason for applying heightened scrutiny is that courts are concerned that public
agencies might unfairly “leverage” their permit approval authority to obtain excessive
conditions from a single property owner. The heightened scrutiny standard is not an
impossible obstacle for public agencies to overcome. The amount of the dedication need
not exactly balance the impact of the development; the local agency need only show an
approximate mathematical justification for the requirement.121
1. Development of the Heightened Scrutiny Standard

A more exacting (or “heightened”) scrutiny occurs when a public agency creates ad hoc
exactions. The standard was developed under two U.S. Supreme Court decisions: Nollan
v. California Coastal Commission and Dolan v. City of Tigard. The standard is therefore
referred to as the “Nollan/Dolan test.”
In Nollan v. California Coastal Commission, the Nollans wanted to build a new home on
a beachfront lot in Ventura County.122 When they applied to the California Coastal
Commission for a construction permit, the Commission determined that the house would
block views from Highway 1 to the ocean. The Commission required a public access
easement across the beach at the front of the Nollans’ lot to mitigate this impact.
The U.S. Supreme Court found that there was no connection between the impact of the
house—blocking views from Highway 1—and the required dedication of public access
on the back side of the property along the beach. The Commission could have attached
conditions to preserve the views from the highway, such as reducing the height of the
house or even providing a viewing area for the public. But the requirement for beachfront
access had nothing to do with the blockage of views. Without an “essential nexus”
between the condition and the impact, the Court concluded the condition was
unconstitutional.
In Dolan v. City of Tigard, Florence Dolan asked for permission to expand her hardware
store by 8,000 square feet.123 The city of Tigard approved the store but required her to
dedicate land to the city for a floodplain easement and for bicycle and pedestrian paths.
The purpose was to mitigate the effect of the additional runoff and traffic created by the
project.
The U.S. Supreme Court agreed that there was an “essential nexus” between the
dedications and the project’s impact; the floodplain easement would mitigate the effects
121

See “Fees and Dedications,” an overview of fees and dedications that includes a practical 12-step guide
to creating a well-tailored development fee, available at www.ca-ilg.org/fees.
122
Nollan v. California Coastal Commission, 483 U.S. 825 (1987).
123
Dolan v. City of Tigard, 512 U.S. 374 (1994).
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of additional runoff, and the bicycle path could reduce automobile traffic. However, the
dedications were not proportional to the actual impact of Mrs. Dolan’s hardware store.
There was no finding that explained why the floodplain had to be dedicated to the public
to prevent flooding; and the city simply found that the bicycle path “could” reduce traffic,
rather than providing any data explaining how trips would be reduced. The implications
of the Court’s ruling was to required agencies make individualized findings showing that
their conditions are “roughly proportional” to the impact of the project.
Nollan and Dolan have probably had more impact on the practice of planning in
California than any other court decisions. Their impact has been particularly severe on
local efforts to obtain dedications of land for streets, trails, and utilities. Before the
decisions, many California agencies required dedications when their general plans
showed that streets would be widened, trails created, or utility lines placed on property
where development was planned. The requirements were generally upheld so long as they
were related to the project and did not have a serious economic impact on the property.
The “essential nexus” and “rough proportionality” test also places the burden of proof on
public agencies, but most can meet it. Agencies can require the developer pay for impact
studies as a processing cost or the analyses can occur as part of the environmental review
process. Established methods exist for quantifying impacts on capital facilities such as
sewer, water, roads, and parks.
When California courts have invalidated a dedication, it is because the agencies did not
conduct any individualized study of the project itself to justify the dedication.124

124

Surfside Colony Ltd. v. California Coastal Comm’n, 226 Cal. App. 3d 1260, 1269 (1991) (invalidating
an easement dedication to prevent erosion, because no study of the property justified the dedication); Rohn
v. City of Visalia, 214 Cal. App. 3d 1463, 1475 (1989) (finding a dedication for street widening
unconstitutional because there was no evidence it was needed for traffic generated by the project).
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The Nollan Property. 1. The original structure on the Nollan property as viewed from
the road. 2. The property built out as viewed from the beach. 3. A view of the beach,
presumably from below the mean high tide line.

The Dolan Property. 1. The original hardware store. 2. How the property looks today.
Note that several additional businesses are now located on the property, an issue that
was not addressed in the Dolan case. 3. The bike path along Fanno Creek. The back of
the A-Boy Hardware store is to the right.
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2. Fees and Conditions on Development
The relevant law with respect to fees may well be statutory, as opposed to constitutional.
The California Mitigation Fee Act requires that fees imposed to mitigate a development
should be reasonably related and proportional to the stated impacts. 125 Courts are
generally more deferential to fees that have the following characteristics:126
•

Are the result of legislative action

•

Applicable to a class of development or property owners, and

•

Imposed by a fixed formula (thereby eliminating the discretion to apply the
fee differently to different developments)

Local agencies commonly meet this standard by imposing area-wide fees justified by
“nexus studies” that define long-term infrastructure needs, calculate the cost of the
infrastructure, and allocate a fair portion of the costs among all development. However,
case law does not require a nexus study,127 though the Mitigation Fee Act requires local
agencies to make certain findings when imposing such fees.
What about ad hoc fees that are not the result of legislative actions but are imposed on
individual developments? Experts disagree. The Ehrlich case is the last word on the
issue from California courts, which suggests that heightened scrutiny applies.128
Subsequent decisions have distinguished between fees and dedications, however.129
Moreover, the heightened scrutiny standard was tied to earlier cases applying the now
repudiated “substantially advance” test,130 although some point to verbiage in the Lingle
decision repudiating the substantially advance test which also indicates that the Lingle
decision did not disturb these earlier cases.131

125

Cal. Gov't Code §§ 66000 and following; see also Ehrlich v. City of Culver City, 12 Cal. 4th 854 (1996).
San Remo Hotel v. City and County of San Francisco, 27 Cal. 4th 643, 668-72 (2002).
127
See San Remo Hotel, 27 Cal. 4th at 668-9 (holding that there need only be a “reasonable relationship”
between the impact of the project and the intended use and amount of the fee).
128
Ehrlich v. City of Culver City, 12 Cal. 4th 854, 876 (1996) (regulatory takings challenge to recreational
facilities and public art fees).
129
City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999). See also Kitt v. United
States, 277 F.3d 1330, 1336 (Fed. Cir. 2002) (finding that regulation requiring the payment of money is not
subject to Just Compensation Clause), modified on other grounds 288 F.3d 1355 (Fed. Cir. 2002),
Commonwealth Edison Co. v. United States, 271 F.3d 1327, 1339 (Fed. Cir. 2001) (finding that regulation
requiring payment of money cannot be deemed a taking). See also Timothy J. Dowling, Douglas T.
Kendall & Jennifer Bradley, The Good News about Takings (American Planning Association: 2006)
(interpreting Lingle as clarifying that Nollan and Dolan are limited to dedications of land).
130
See Nollan v. California Coastal Commission, 483 U.S. 825 (1987); Dolan v. City of Tigard, 512 U.S..
374 (1994).
131
See Lingle v. Chevron U.S.A., 544 U.S. 528 (2005).
126
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At this point the issue is unresolved. Given the rarity of ad hoc developer fees, it is
unclear if and when California courts will address this issue.
For more information about imposing fees on development, see www.ca-ilg.org/fees.
3. Dedications of Property
Heightened scrutiny arose from cases when public agencies required dedications of
public access as a condition of approval. The test applies not only to outright dedications
of property, but also to dedications of easements and rights of entry. As a consequence,
public agencies cannot require that property be dedicated for trails, coastal access, road
widening, or any other purpose unless the project itself created the need.
An issue that has not been resolved in California is whether heightened scrutiny applies
when dedications are required by ordinance, rather than on a project-by-project basis. In
particular, it is not clear if heightened scrutiny applies to parkland dedications required by
local ordinances adopted in accordance with the Subdivision Map Act.132 Most probably,
heightened scrutiny does apply; the California Supreme Court has said that requirements
to dedicate property receive “the highest scrutiny.”133 Local agencies should adopt
specific findings showing nexus and rough proportionality whenever they require land to
be dedicated.

132

Cal. Gov’t Code § 66477.
Santa Monica Beach, Ltd. v. Superior Court, 19 Cal. 4th 952 (1999). Also note that in Dolan v. City of
Tigard, 512 U.S. 374, 379-80 (1994), the dedications at issue were imposed pursuant to a local
development ordinance. This strict rule exists in part because easements and dedications are much like
physical invasions; they take away the owner’s right to exclude others.

133
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STEP 7 AND INTERESTS OF “FAIRNESS AND JUSTICE”:
REMEMBER THE FAIRNESS FACTOR

The Fifth Amendment of the U.S. Constitution does not mention regulatory takings.
Even strict constructionist Justice Antonin Scalia admits that the concept of a regulatory
taking was not thought of when the constitution was drafted.134 Then the question is:
Where does the doctrine of takings come from? How have the rules and tests discussed
here emerged?
The answer is from underlying concepts of fairness and justice that underlie the Just
Compensation Clause.135 Indeed, as the oft-quoted passage states, the Just Compensation
Clause bars “Government from forcing some people alone to bear public burdens which,
in all fairness and justice, should be borne by the public as a whole.”136 Equally
important, however, is the principle of reciprocity of advantage:137 “Government hardly
could go on if to some extent values incident to property could not be diminished without
paying for every such change in the general law.”138 In other words, fairness and justice
cuts both ways.
When read in this light, the three separate taking tests make more sense—at least from
the point of view of a deciding judge. Two narrowly carved per se rules (physical
invasion and total regulatory taking) protect against the most onerous outcomes; one
narrow heightened scrutiny test (unconstitutional exactions) offsets an unfair bargaining
position when ad hoc dedications are concerned.
Finally a broad, multi-factored catch-all (partial takings) governs the vast majority of
cases, allowing “complex factual assessments of the purposes and economic effects of
government actions.”139
Thus, it is important for public agency staff to remember that the takings analysis is
ultimately concerned about fairness. This is particularly important because courts have
mostly eschewed any “set formula” for determining when “justice and fairness” require

134

Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1028 n.15 (1992).
See Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302, 304
(2002).
136
Armstrong v. United States, 364 U.S. 40, 49 (1960) (emphasis added).
137
Pennsylvania Coal Co. v Mahon, 260 U.S. 393, 415 (1922).
138
Id. at 413. See also Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535
U.S. 302, 338 n.31 (2002) (“Moreover, under petitioners modified categorical rule, there would be no per
se taking if TRPA simply delayed action on all permits pending a regional plan. Fairness and justice do not
require that TRPA be penalized for achieving the same result, but with full disclosure.”).
135

139

Yee v. Escondido, 503 U. S. 519, 523 (1992).
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that economic injuries be compensated.140 This is both good and bad news for public
agencies.
It is good news when local agencies have adopted a regulation that furthers a welldeveloped plan and balances the benefits and burdens of a regulation. Thus, in TahoeSierra, the Court upheld a strict moratorium that presented clear reciprocity of advantage:
all affected landowners would ultimately enjoy their proximity to a well protected natural
resource, and property values would continue to increase as a result.141
Another “good fact” was present in a case challenging the city of Napa’sinclusionary
housing ordinance. The court wrote approvingly of the broadly representative Napa
Affordable Housing Task Force that proposed the ordinance. It also noted the “significant
benefits” available to developers in exchange for inclusionary units and the city’s ability
to waive the requirements to avoid unfair results.142

The Del Monte property (outlined above)
sits along the beach at one of the main
entry points to the city off the Pacific Coast
Highway.

On the other hand, it can be bad news
when procedures seem unduly
burdensome or unintentionally yield
harsh results. In City of Monterey v. Del
Monte Dunes at Monterey, Ltd.,143 the
developer filed five successive
applications, each for less density than
the last. Even though the city could cite
good reasons for each denial, Supreme
Court Justice Scalia stated in oral
argument that after the fifth denial, one
begins “to smell a rat.”

The lesson is that local agencies should be sensitive to the appearance of their actions.
When a public agency repeatedly denies applications for development, it should make it
clear that the developer repeatedly failed to comply with a consistent standard and avoid
the appearance that the agency was changing the rules.

140

Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302, 336 (2002)
(citing Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978) (quoting Goldblatt v.
Hempstead, 369 U.S. 590, 594 (1962)).
141
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302, 341 (2002)
(citing Growth Properties, Inc. v. Klingbeil Holding Co., 419 F. Supp. 212, 218 (D. Md. 1976).
142
Home Builders Association v. City of Napa, 90 Cal. App. 4th 188, 194 (2001). The challenge to this test
was made under the substantial advance test. California courts have yet to test the validity of this test under
the California Constitution.
143
City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999).
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The takings tests—and the partial taking test in particular—allow for a degree of court
interpretation and discretion. As a result, a court's philosophical beliefs concerning property
rights may influence a decision in a takings case. Because takings law allows for flexibility, a
court’s perception of public agency fairness or unfairness to the property owner can strongly
influence the final outcome. Regulations imposed as part of an overall plan are more likely to be
viewed as fair and equitable. Ad hoc regulations are likely to be judged with more scrutiny.
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Conclusion

The scope of the Just Compensation Clause touches on issues of affordable housing,
smart growth, historic preservation, local government finance and myriad other issues.
This primer has only scratched the surface of the law of regulatory takings. Given the
case-by-case balancing approach that is currently favored by the courts, it is difficult to
predict how courts may treat individual cases. Courts are often sympathetic to the
benefits of long term planning, but they also want programs that will be implemented in a
way that is fair to landowners. More information about this issue is available on the
Institute’s online Takings Resource Center (www.ca-ilg.org/takings).
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Appendix: Eleven Tips for Avoiding Takings Claims
1. PLAN IN ADVANCE.
An up-to-date and comprehensive general plan supported by the community lays a solid
foundation for all land use regulation. It is the “constitution for all future development”
in California.144 A regulation supported by a comprehensive plan is more likely to be
supported by the courts. All property owners can participate in community-wide planning
efforts, and the courts believe that, as a result, there is less chance that small groups of
property owners will be singled out for harsh treatment.145
Up-to-date plans also create more realistic expectations among landowners. If a plan has
community support, landowners are more likely to propose new land uses that are
consistent with the general plan.
•

Adopt Area Wide Impact Fees. A general plan gives a basis for adopting fees on a
citywide or countywide basis, because the impacts of growth can be quantified and
area wide solutions adopted. Legislatively adopted fees will be upheld so long as
there is a “reasonable relationship” between the fee and the impacts being
mitigated.146

•

Limit General Plan Amendments. Denials based on lack of conformance with the
general plan may be hard to justify if the community has no history of requiring
projects to conform to the plan. Communities may only process plan amendments up
to four times each year.147

2. REQUIRE DEVELOPERS TO SUBMIT A MASTER PLAN FOR ALL OF THEIR PROPERTY
California courts give great weight to the agency’s treatment of the property in deciding
the boundaries of the “whole parcel.”148 If a public agency approved one plan for the
entire property, the courts are likely to agree that the “whole parcel” includes the entire
property. Agencies can then preserve the most ecologically sensitive parts of the site
without being liable for a compensable taking.
3. DON’T CREATE UNDEVELOPABLE LOTS

144

Lesher Communications Inc. v. City of Walnut Creek, 52 Cal. 3d 531, 540 (1990).
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302, 340-1
(2002); San Remo Hotel v. City & County of San Francisco, 27 Cal. 4th 643 (2002).
146
San Remo Hotel v. City & County of San Francisco, 27 Cal. 4th 643, 671 (2002).
147
Cal. Gov't Code § 65358(b).
148
Twain Harte Assocs., Ltd. v. County of Tuolumne, 217 Cal. App. 3d 71, 86-8 (1990) (listing factors used
in determining the “whole parcel”); Aptos Seascape Corp. v. County of Santa Cruz, 138 Cal. App. 3d 484,
499-500 (1982) (“whole parcel” includes all parcels where increased density allowed on part of site);
American Sav. & Loan Ass’n v. County of Marin, 653 F.2d 364, 371 (9th Cir. 1981) (county’s review of
development application would determine if property treated as one parcel or two).
145
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If a city or county allows a landowner to sever sensitive environmental areas (such as
hillsides, wetlands, or buffer areas) from an otherwise usable parcel, the agency may be
exposed to a takings claim from subsequent owners based on the limitations on use
imposed at the time of the severance.149
4. BE CONSISTENT AND FAIR
Interests of fairness and justice inform much of takings law. Though local agencies
generally enjoy the benefit of the doubt in terms of burden of proof, the case-by-case
balancing test provides courts with a great deal of discretion when the facts suggest that
landowners are being treated unfairly.
•

Send Clear Signals. Avoid encouraging projects that have little chance to be
approved.

•

Treat All Applicants Alike. Don’t play favorites and don’t punish even unpleasant
applicants. Personal “animus” is not a “legitimate state interest.”150

•

Don’t Change Reasons for Denials. Courts become suspicious when agencies deny
successive applications for the same property. Apply the same standards to each
application to demonstrate that it is the developer who is not following the rules, not
the agency.151

5. EXPLAIN AND JUSTIFY DECISIONS IN WRITING
In a lawsuit, the court will second-guess every decision made by the local agency.
Written justification for every disputed issue, even during the administrative process, can
help convince the court that the decision was made in good faith and to advance the
public interest.152
•

Avoid Conclusory Findings. Findings must “bridge the analytical gap” between the
public goals and the agency’s decision.153 Often findings simply repeat the goals.
(“The setback will improve stream quality.”) To “bridge the gap,” simply provide
reasons. (“The setback will protect the water quality in Smith Creek because,
according to the environmental study, the presence of natural vegetation in the buffer
will reduce sedimentation in the runoff by 42 percent.”)

149

Loveladies Harbor, Inc. v. United States, 28 F.3d 1171, 1181 (Fed. Cir. 1994) (excluding previously
developed land from relevant parcel).
150
Squaw Valley Development Co. v. Goldberg, 375 F.3d 936 (9th Cir. 2004).
151
Compare Toigo v. Town of Ross, 70 Cal. App. 4th 309, 331-2 (1998) (finding case not ripe when
applicant submitted successive applications not conforming with city’s consistent direction) with Del
Monte Dunes, Ltd. v. City of Monterey, 920 F.2d 1496, 1506 (1990) (finding additional applications would
be futile after city denied five successively smaller applications).
152
See, for example, Landgate, Inc. v. California Coastal Comm’n, 17 Cal. 4th 1008, 1024-5 (1998)
(finding that Commission’s good faith reliance on Attorney General’s erroneous, but plausible, legal
opinion was not the basis for a taking).
153
Topanga Assoc. for a Scenic Community v. County of Los Angeles, 11 Cal. 3d 506, 515 (1974).
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Explain How Regulations Further a Public Purpose. Findings are not usually
required for legislative acts, such as adoption of general plans and zoning ordinances.
However, it is good practice to include statements of legislative intent in land use
ordinances.

6. CONSIDER ALLOWING ECONOMIC VARIANCES.
State law permits variances when zoning would create a hardship because of unusual
physical characteristic of the property (For example, an odd shape or steep slopes).
Agencies may choose to allow variances when a regulation causes economic hardship or
causes a compensable taking.
Providing for an economic variance has two advantages.
1. If the property owner intends to claim a compensable taking in court, the owner
will first need to file an application for the economic variance (to exhaust all
available remedies). The agency can then adjust its position if the ordinance
would indeed cause a hardship.
2. Economic variances protect against “facial” takings claims, when a landowner
claims that the mere adoption of a regulation constitutes a compensable taking. If
the owner can apply for an exception, the ordinance is not unconstitutional on its
face.154
•

Be Careful About Economic Variances for Exactions. If a court concludes that a fee
ordinance allows the public agency to bargain with landowners over payment of the
fee, it is more likely to conclude that the fees are in actuality imposed on a case-bycase basis and impose heightened scrutiny. The criteria upon which a variance would
be granted should be firmly established.

154

Home Builders v. City of Napa, 90 Cal. App. 4th 188, 194-5 (2001). County of Alameda v. Superior
Court, 133 Cal. App. 4th 558 (2005).
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7. DON’T FORBID ALL USE OF THE PROPERTY
In highly sensitive areas subject to extensive regulation, identify permissible low impact,
economically viable uses. Examples include agriculture, horticulture, and forestry in
rural areas and low-density residences in urban areas.
•

Consider Purchasing Key Properties. If the agency simply does not want
development on the property, it should attempt to purchase either the property itself
or development rights, rather than adopt regulations that seem a disguised method of
acquiring the land for public use. Nonprofit land trusts, such as the Nature
Conservancy and Trust for Public Land, are experienced in raising funds and
negotiating with property owners. For more information, see Funding Open Space
Acquisition Programs: A Guide for Local Agencies in California (www.cailg.org/openspace).

8. DON’T SAY ANYTHING THAT SHOULD NOT APPEAR IN THE RECORD
Charges of bias and bad faith can serve as the basis for a claim that the agency’s actions
were not based on a legitimate state interest. One takings claim was based in part on
allegations that an agency head folded his arms and looked at the ceiling in disgust while
an applicant was speaking.155 Assume that all e-mails will find their way into any lawsuit.
•

Don’t Make Predictions. Elected officials and staff should avoid ad hoc statements –
either positive or negative – that predict the final agency action. All applicants
should be apprised that the ultimate authority to act on a project rests with the final
decision-making body, usually the governing body.

9.

CONSIDER USING DEVELOPMENT AGREEMENTS

A development agreement is a contract between a developer and a city or county that
“locks in” certain development standards as of an agreed-upon date in exchange for
benefits to the agency.156 As long as the agreement is in effect, the agency’s development
standards cannot be changed. In return, developers usually provide extensive public
benefits. Because development agreements are not required to build a project,
communities can negotiate for benefits beyond what Nollan/Dolan would permit. See
Development Agreement Manual: Collaboration in Pursuit of Community Interests (www.cailg.org/devtagmt).

10.

BE ALERT TO RISKY SITUATIONS

Some types of agency actions seem to attract more takings claims.
•

155
156

Protection of Wetlands and Endangered Species. Agencies cannot simply require
properties to remain entirely in open space to protect wetlands and endangered
Squaw Valley Development Co. v. Goldberg, 375 F.3d 936, 946 (9th Cir. 2004).
See Cal. Gov't Code §§ 65864 and following.
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species. Wetlands and habitat areas can be preserved if they are part of a large
development site. However, protecting these valuable resources is best done on a
regional basis. Agencies can designate large wetlands and habitat areas that will be
purchased or dedicated (a mitigation bank) and require mitigation fees from those
allowed to develop in sensitive areas. Transferable development rights (TDRs) can
also be used to provide compensation (allowing an owner to sell development rights
to another property), but the courts have not yet decided if TDRs can be used to avoid
a takings claim.157
•

Test Cases and Applicants Raising Constitutional Claims. Be alert to
correspondence raising constitutional claims, particularly when property rights legal
foundations are representing a property owner. Cities and counties are so frequently
threatened with lawsuits that they may ignore the issues raised. Groups such as the
Pacific Legal Foundation have brought many takings cases. If an agency is faced
with a novel takings claim, groups such as the Institute for Local Government in
Sacramento and Community Rights Counsel in Washington, D.C. can provide
assistance.

11. DON’T BE INTIMIDATED
Successful regulatory takings are relatively rare. The courts recognize that public
agencies must achieve a fair balance between private property rights and community
needs. The courts have squarely endorsed land use regulation in general and permit
public agencies broad latitude in balancing individual property rights and community
interests.

g:\institute\land use and environment\publications\basics of takings\aaa - new publication\2006 edition\takings primer - 2006 - final.doc
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See Suitum v. Tahoe Reg’l Planning Agency, 520 U.S. 725, 728 (1997) (“we do not decide whether or
not these TDR’s may be considered in deciding the issue whether there has been a taking in this case”).
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From: Rosemarie Ihde
Sent: Monday, August 16, 2021 2:03 PM
To: Planning Commission <planningcommission@malibucity.org>
Cc: Jo Drummond < Colin Drummond Georgia Goldfarb < >; Hak Wong
Subject: Fwd:

8/16/21

2:03pm
8/16/21

5F
3

Dear Planning Commission,
We are very concerned about the way you are treating all builds in Malibu without concern for the safety and
regulations put in place to protect us.
Most of Malibu is landslide with assessment districts.
You are approving almost everything, if you do not, then some owner builts on its own without permits and depends on
you to eventually approve it. There is an unfinished house on top of Big Rock???? Was it built illegally? Approve and
approve!
LA County did the same back then and people wanted out of the County planning and voted for Malibu Cityhood!
What is going on? What happened to all the standards put in place for our safety?
Please don't forget that we will eventually have El Nino winters, lots of rain which causes movement and landslides.
Some of you do not remember or weren't in Malibu. Planning has to consider the different weather patterns our climate
has to offer and consider the geology of beautiful Malibu.
We are also supporting Jo and Colin Drummond's letter! See below!
Sincerely
Gerhard and Rosemarie Ihde

Dear Honorable Planning Commission:
Regarding tonight's hearing on Item 5F:
There has been no slope stability study completed as per requirements in 9.4 in the LCP for this
property. To suggest that it’s been standing for “several months” so stability is not an issue is
irresponsible of the planning dept. It’s on a known active landslide! Of course there should be a
stability study.
The owner, a contractor, basically rebuilt his whole house without permits. So he opened the door to
this “inconvenience.” I expect that you ask for the study, at minimum.
I noticed this for 20238 Piedra Chica too as they are already coming back to you with this item
apparently on Sept 8 with a variance and no new geological report. How can you get a variance on
the factor of safety when no study of the factor of safety has been done and is required? This sets a
bad precedent for Malibu and geologically hazardous areas. Every lot is different. With Piedra Chica
it’s actually known that drilling on the empty lot before it was merged with the current home’s lot failed
1

which is why they could never build there independently before. They thought with merging the lots
and by planning an addition they could get away with not completing the slope stability studies
required. Luckily our attorneys discovered it should be classified as “new development” such as the
item coming to the planning commission tonight. That is why these studies need and are REQUIRED
to be completed for all our safety. Again every lot is different from their adjacent counterparts.
From the staff report below:
“Finding 8. The subject site is physically suitable for the proposed variance.
The proposed variance will allow after-the-fact development similar to surrounding properties and
widening of Bayshore Drive to meet LACFD access requirements on slopes equal to or steeper than
2.5 to 1. The subject parcel is physically suitable for the proposed variance in that the after-the-fact
construction has remained there for several months without any issues and Bayshore Drive may be
widened to 25 feet in the existing private road easement.”
"several months" should not qualify it as safe and just because the factor of safety's have been
determined on adjacent lots does not mean this one should avoid that required testing. Something
very different could turn up in the testing of this particular lot that can put all the residents at risk.
It’s “new development” because it’s more than 10% of the height of the prior structure, as spec’d on
both the Plans (Sheet A.1) and the Fire Dept review sheet. Here’s the applicable code:
RE NEW DEVELOPMENT – LIP 9.4. …
D. New development proposed on landslides, steep slopes, unstable or weak soils or any other identified
geologic hazard area, shall be permitted only where a factor of safety of 1.5 (static) and a factor of safety of 1.1
(pseudostatic) can be provided. Such analysis shall adhere to all provisions of the City of Malibu’s “Guidelines
for the preparation of engineering geologic and geotechnical engineering reports,” dated February 2002. (“For
all new construction projects, comprehensive engineering geology and geotechnical engineering reports are
required that conform to the City guidelines and all applicable codes and ordinances.”) In addition, for the purpose
of this section, quantitative slope stability analyses shall be undertaken as follows:
1. The analyses shall demonstrate a factor of safety greater than or equal to 1.5 for the static condition and
greater than or equal to 1.1 for the seismic condition. Seismic analyses may be performed by the pseudostatic
method, but in any case shall demonstrate a permanent displacement of less than 50 mm. …
LIP Definition of “new development“:
For purposes of implementing the public-access requirements of Public Resources Code Section 30212 and of this
chapter, “new development” includes “development” as defined above except for the following:
(b)
Demolition and reconstruction: The demolition and reconstruction of a single-family residence; provided that the
reconstructed residence shall not exceed either the floor area, height or bulk of the former structure by more than ten
percent (10%), that the reconstructed residence shall be sited in the same location on the affected property as the former
structure, that the reconstructed residence does not block or impede public access, that the reconstructed residence does
not extend seaward of the demolished residence on a sandy beach or beachfronting bluff lot and that the reconstructed
residence does not include or necessitate a shoreline protective device.

Several language in the staff report refers to "restaurant" and not residence which shows that items
were copied and pasted from likely the after the fact build at the Malibu Country Inn that was
approved recently for a variance by you but they DID complete the required slope stability testing
even though the the results were "significantly below the City of Malibu minimum requirements". This
should not continuously be the norm in Malibu. Signing waivers of Assumption of Risk and Release
does not protect Malibu residents from disaster or existing geological hazards exacerbated with these
builds.
2

A "taking" should not apply to this property as there are alternative less environmentally damaging
plans that can work and also the testing should take place first before this option can be looked into.
A final decision from the planning dept can still be made on this after the testing or the alternate
project can occur. If the applicant refuses to agree to an alternative that would be feasible after a
written finding by the planning dept indicating so then they cannot apply for a "taking" of the property.
Owners also cannot lose a property right that they never had and if the factor of safety is below 1.5
then this project should not have been expected to be approved. If it causes possible harm to public
land and adjacent private property the use is considered a nuisance regardless of the cost to owners
and therefore does not comply with a "taking". See attached state document regarding Regulatory
Takings and Land Use Regulation for Public Agency Staff. Takings are very difficult to apply in these
situations.
At the very least, the applicant should be required to provide a geotechnical Factor of Safety analysis
before any sign-off should be considered.
Please follow the codes and have the applicant complete the required slope stability testing for the
property in question before any approval can be applied.
Thank you,
Jo & Colin Drummond
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City Of Malibu
23825 Stuart Ranch Road
Malibu, CA 90265
Phone (310) 456-2489
www.malibucity.org

PLANNING DEPARTMENT
Notice of Public Hearing

Notice of Public Hearing
The Malibu Planning Commission will hold a public hearing on Monday, August 16, 2021, at 6:30 p.m. on the project
identified below via teleconference only in order to reduce the risk of spreading COVID-19, pursuant to the Governor’s
Executive Orders N-25-20 and N-29-20 and the County of Los Angeles Public Health Officer’s Safer at Home Order.
COASTAL DEVELOPMENT PERMIT NO. 19-052, VARIANCE NOS. 19-047, 19-048, AND 19-060, DEMOLITION
PERMIT NO. 20-020, AND CODE VIOLATION NO. 19-039 - An application for an after-the-fact replacement of an
existing single-family residence due to the unpermitted demolition/replacement of exterior walls in excess of 50
percent, including an after-the-fact replacement of the attached garage with a new garage, rear on-grade deck
extension, and associated development; including variances for construction on slopes steeper than 2.5 to 1, and for
the reduction of the required side yard setbacks and cumulative side yard setbacks
LOCATION / APN / ZONING:
APPLICANT / OWNER:
APPEALABLE TO:
ENVIRONMENTAL REVIEW:
APPLICATION FILED:
CASE PLANNER:

25429 Malibu Road / 4459-014-014 / Rural Residential-Two Acre (RR-2)
The Celestial Trust
City Council and California Coastal Commission
Categorical Exemption CEQA Guidelines Sections 15301(a) & (e) and 15303(a) & (e)
June 11, 2019
Adrian Fernandez, Principal Planner, afernandez@malibucity.org
(310) 456-2489, ext. 482

A written staff report will be available at or before the hearing for the project, typically 10 days before the hearing in the
Agenda Center: http://www.malibucity.org/agendacenter. Related documents are available for review by contacting the
Case Planner during regular business hours. You will have an opportunity to testify at the public hearing; written
comments which shall be considered public record, may be submitted any time prior to the beginning of the public
hearing. If the City’s action is challenged in court, testimony may be limited to issues raised before or at the public
hearing. To view or sign up to speak during the meeting, visit www.malibucity.org/virtualmeeting.
LOCAL APPEAL - A decision of the Planning Commission may be appealed to the City Council by an aggrieved
person by written statement setting forth the grounds for appeal. An appeal shall be filed with the City Clerk within ten
days following the date of action which the appeal is made and shall be accompanied by an appeal form and filing fee,
as specified by the City Council. Appeal forms may be found online at www.malibucity.org/planningforms or in person,
or by calling (310) 456-2489, extension 245.
COASTAL COMMISSION APPEAL - An aggrieved person may appeal the Planning Commission’s approval directly to
the Coastal Commission within 10 working days of the issuance of the City’s Notice of Final Action. More information
may be found online at www.coastal.ca.gov or by calling 805-585-1800.
RICHARD MOLLICA, Planning Director

Date: July 22, 2021
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