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22333 Pacific Coast Highway, Suite 150, within the
appealable coastal zone
4452-024-005
KW/LF – Malibu Sands, LLC
Nicolas Eatery

RECOMMENDED ACTION: Adopt Planning Commission Resolution No. 20-56
(Attachment 1) determining the project is categorically exempt from the California
Environmental Quality Act (CEQA), approving Conditional Use Permit Amendment
(CUPA) No. 18-001 to amend Conditional Use Permit (CUP) No. 14-001 to relocate
restaurant service area to the roofdeck, modify the existing alcohol service, and extend
the hours of operation for a previously approved restaurant use (currently Nicolas Eatery)
in an existing commercial shopping center (Malibu Sands Center), and authorizing the
Planning Director to submit a letter of public convenience or necessity located in the
Community Commercial (CC) zoning district at 22333 Pacific Coast Highway, Suite 150,
(KW/LF – Malibu Sands, LLC).
DISCUSSION: The proposed amendment involves changes to an existing restaurant use
CUP but the changes will not result in any intensification of the use or increase in the
service area that would affect parking. The existing nonconformities at the shopping
center are therefore allowed to remain.
This agenda report provides a project overview, a summary of the project setting and
surrounding land uses, a description of the project, staff’s analysis of the proposed
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project’s consistency with the Malibu Municipal Code (MMC), and environmental review
pursuant to CEQA. The analysis and findings contained herein demonstrate the proposed
project is consistent with the MMC.
Background and Existing Approvals
According to the Los Angeles County Tax Assessor’s Office, the Malibu Sands Center was
constructed in 1955.
On July 7, 2014, the Planning Commission adopted Planning Commission Resolution No.
14-70 (Attachment 2) that approved Coastal Development Permit (CDP) No. 13-072 for
the remodel of the Malibu Sands Center, the installation of a new onsite wastewater
treatment system (OWTS), and other site improvements. This approval included
modifications to the storage building and a rooftop deck on the second floor of the subject
tenant space. CUP Nos. 14-001 and 14-002 for two restaurant uses were also approved
at that time, Thai Dishes (CUP No. 14-001) and Johnnie’s New York Pizzeria and Café
(CUP No. 14-002). The subject of this application is an amendment to CUP No. 14-001
for the former Thai Dishes space.
Given the age of the center, the existing development does not conform to the current
zoning and development standards regarding parking spaces, floor area ratio, setbacks,
and landscaping. However, CDP No. 13-072 did not propose any new additional square
footage beyond what was originally approved by the County of Los Angeles; furthermore,
the remodel did not result in the replacement or demolition of more than 50 percent of the
exterior walls of the structure (49.4 percent of the exterior walls were replaced). The work
that took place was consistent with the City’s remodel policy. the project did not meet the
definition of new development and the existing non-conformities were allowed to remain.
Both restaurants in the center had existed before cityhood and had been operating under
approvals from the County of Los Angeles, which did not require CUPs for restaurants.
CUP Nos. 14-001 and 14-002 did not approve the expansion of the restaurants. Instead,
the CUPs documented the existing conditions and brought the two restaurants into
conformance with the requirements of the LIP and MMC for restaurants to operate under
a CUP. Additionally, no changes to the liquor licenses were approved. The Thai Dishes
tenant space maintained its previous approvals for the sale and onsite consumption of
beer and wine.
CUP No. 14-001 approved 866 square feet of service area for 57 seats. It should also be
noted that the service area calculation at that time included walkway space. Recent
Planning Commission action related to service area had excluded walkway space (pathof-travel) based on the requirement for accessible pathways to remain unobstructed by
furniture to comply with the Americans with Disabilities Act (ADA). This exclusion reduces
the amount of square footage where service can occur. Excluding path-of-travel space
from service area calculations is most appropriate when the seats within the service area
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are fixed and cannot be reconfigured to accommodate patrons as is the partially the case
with the counter seating for the subject tenant space.
CUP No. 14-001 (formerly Thai Dishes) conditionally approved the following:
• Hours of Operation
o Sunday through Thursday 10:00 a.m. to 10:00 p.m.
o Friday and Saturday 10:00 a.m. to 11:00 p.m.
• Service Area
866 square feet
• Seats
57 seats indoor
• Music
Live or recorded “low level” music
• Liquor License
Beer and wine only
Subsequent to the Planning Commission’s approval of CUP No. 14-001, a Planning
Clearance was approved for Nicolas Eatery on January 25, 2018 to occupy the first floor
of the tenant space vacated by Thai Dishes. Shortly thereafter, the City of Malibu approved
Over-the-Counter Permit (OC) No. 18-046 to allow tenant improvements for the subject
tenant space. However, the project plans reviewed and approved in building plan check
inadvertently included modifications to the exterior walls on the second floor and new roofmounted equipment and associated screening above the height of 18 feet that had not
been reviewed and approved by the Planning Department. The work was stopped and the
applicant applied for the necessary planning approvals.
On March 11, 2019, the City of Malibu approved Administrative Plan Review (APR) No.
18-076, Site Plan Review (SPR) No. 19-015, and Demolition Permit (DP) No. 19-009. This
approval allowed interior and exterior improvements to the existing tenant space that
included modifications to the storage space on the second floor, a modification to the
roofline above 18 feet in height up to 24 feet, and the demolition of an additional four and
a half linear feet of exterior walls. This work resulted in a cumulative 49.7 percent
demolition of exterior walls and the net loss of 128 square feet of floor area.
Figures 1 and 2 below illustrate the exterior improvements approved by APR 18-076.
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Figure 1 – Second Floor Plan Approved by APR No. 18-076
Approved Second Floor Footprint

Original Second Floor Footprint

Source: Los Angeles Design Group 2019

Figure 2 – South-Facing Elevation Approved by APR No. 18-076
Approved Second
Floor Footprint
Original Second
Floor Footprint

Source: Los Angeles Design Group 2019

Currently, several tenant spaces in the shopping center are vacant. Nicolas Eatery, which
is a full-service restaurant, occupies the Thai Dishes space. Caffe Luxxe, a coffee shop,
currently occupies the former Johnnie’s New York Pizza space. Due to the current COVIDPage 4 of 14
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19 pandemic, both restaurants are temporarily using outdoor spaces in order to meet
physical distancing requirements specified by the Los Angeles County Health Department.
Recently the Commission considered a CUP to allow a wine tasting use with offsite sales
that would be located within an existing retail store space in a Civic Center area shopping
center. The Commission discussed consistency with the General Plan and ultimately
voted to grant the CUP. While this application is slightly different in that the primary alcohol
sales would be associated with meals eaten onsite at the restaurant, the applicant would
like to be allowed to have offsite sales of wine only. Therefore, staff has addressed General
Plan consistency in Finding 8 below.
Surrounding Land Uses and Project Setting
The subject property is located on the inland side of Pacific Coast Highway (PCH) in the
Carbon Beach area and is surrounded by a mix of commercial and residential
development. Properties to the north consist of Rural Residential-Two Acre (RR-2) and
Rural Residential-40 Acre (RR-40) zoning districts, to the immediate west is multi-family
development within the Multi-Family (MF) zoning district, to the east is commercial
development within the CC zoning district, and to the south are beachfront residences
within the Single-Family Medium (SFM) zoning district. Surrounding commercial uses
include restaurants, offices, retail stores, and fast-food restaurants. Figure 2 shows the
location of the existing Malibu Sands Center on the landward side of PCH and its proximity
to existing development.
Figure 3 – Aerial Photograph

Project
Site

Source: GovClarity 2020
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Table 1 below provides land uses adjacent to the subject property.

Direction
North

Table 1 – Surrounding Land Uses
Address
Lot Size
Zoning
4452-024-020
0.41 acre
RR-2
4452-024-021
0.41 acre
RR-2
5012 Carbon Beach Terrace

21.71 acres

RR-40

22523 Pacific Coast Hwy.

0.44 acre

CC

22338 Pacific Coast Hwy.
22332 Pacific Coast Hwy.
22314 Pacific Coast Hwy.
22310 Pacific Coast Hwy.

0.87 acre
0.29 acre
0.42 acre
0.48 acre

SFM
SFM
SFM
SFM

22343 Pacific Coast Hwy.

0.15 acre

MF

East

South

West

*SFR = Single-family residence

Land Use
Vacant
Vacant
SFR* under
construction
Liquor store/Pet
Grooming/ Cannabis
Storefront
SFR
SFR
SFR
SFR
Multi-Family
Residences
Source: GovClarity 2020

Project Description
CUP No. 14-001 approved 866 square feet of service area for 57 seats inside the tenant
space on the ground floor. The applicant is requesting to relocate 404 square feet of the
existing service area to create a new outdoor dining area on a previously approved rooftop
deck. There has not been a tenant use in the roofdeck space before. If approved, the
CUPA would allow the tenant space to provide 462 square feet of service area for 34 seats
on the first floor and 404 square feet of service area for 23 seats on the second floor rooftop
deck. There would be no increase in service area or seats compared to the existing CUP.
The roof deck outdoor dining area will also include dark skies compliant string lights, low
ambient music, and a glass barrier along the perimeter of the outdoor dining area that will
serve as a sound break to minimize noise impacts to the adjacent residences. Music would
end at 10:00 p.m. per the Noise Ordinance. A photometric plan is included in the project
plans (Attachment 3) that demonstrates how the sky glow, glare, or light of the exterior
lighting will not trespass onto adjacent properties.
CUP No. 14-001 approved alcohol service that was limited to the onsite consumption of
beer and wine specifically. The applicant is requesting to expand the type of alcohol that
can be sold for onsite consumption to include distilled spirits, and to add offsite sale of
bottles of wine to the use. The onsite sales would also be allowed on the rooftop deck
service area. The applicant would like to sell bottles of wine for off-site consumption to
accommodate patrons who prefer to consume their wine off-premises.
To regulate the proposed alcohol service to remain as an ancillary use to the primary
restaurant use within the subject tenant space, a condition of approval is included that
requires non-alcohol sales (e.g., food and non-alcohol beverages) to total a minimum of
50 percent of annual gross receipts. As is required with the current alcohol service provided
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onsite, restaurant staff is required to identify patrons who appear underage and patrons
who are intoxicated. Restaurant staff is also required to be properly trained to mix distilled
spirits. The original CUP is already conditioned to require the restaurant use to maintain
the appropriate California Department of Alcoholic Beverage Control license for the use at
all times. This condition would remain in effect for the amendment.
Table 2 provides a summary of the proposed CUP amendments.
Table 2 – Summary of Proposed Amendments
Existing (CUP No. 14-001)
Proposed (CUPA No. 18-001)
Total Service Area
Indoor Service Area
Outdoor/Upstairs Service
Area
Seating Capacity
Interior Seats
Outdoor Seats

866 sq. ft.
866 sq. ft.

866 sq. ft.
462 sq. ft.

None

404 sq. ft.
57 seats total
34 seats
23

Music Hours
Alcohol Service Hours

57 seats total
57 seats
None
Sunday – Thursday
10:00 a.m. – 8:00 p.m. and
Friday and Saturday
10:00 a.m. – 11:00 p.m.
During dining service until 10:00 pm
Same as hours of operation

Alcohol Service Location

Indoor first floor service area only

Alcohol Service

Onsite sale and consumption of
beer and wine

Noise

Live or recorded ambient music

Hours of Operation

Daily 7:00 a.m. – 11:00 p.m.
11:00 am – 10:00 pm
Same as hours of operation
Indoor first floor service area and
rooftop deck service area
Onsite sale and consumption of beer,
wine, and distilled spirits and offsite
sale and consumption of wine
Live or recorded ambient music; live
music will not occur in the outdoor
dining area.

Analysis
Parking
As stated earlier, the existing parking lot was approved by the County of Los Angeles and
does not conform to the current zoning and development standards regarding the required
number of parking spaces. Pursuant to MMC Section 17.48.030, when additions to
existing development are proposed, the increased parking requirement shall be based only
on the addition which, in this case, would be based on any additional service area for the
existing restaurant. Since the restaurant does not propose additional service area, no
additional demand for parking will result by the relocation of the existing service area. The
rooftop deck space and interior dining area have been carefully designed not to trigger any
additional parking requirements due to the legal non-conforming status of the shopping
center’s parking.
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Onsite Wastewater Treatment System
The proposed amendment would not require any modifications to the existing OWTS since
there is no expansion in the use, just relocation and change in type of liquor sold. The
application was routed to the City Environmental Health Administrator who indicated that
no renovation to the existing OWTS is required. The Environmental Health Administrator
has also added conditions of approval that limit the service area to 57 seats and the
number of plumbing fixture units to 56 (Attachment 4). The existing OWTS conforms to
the requirements of the MMC and the LCP.
Alcohol Service
Due to the maximum number of liquor licenses from the California Department of Alcoholic
Beverage Control (ABC) that are available in Los Angeles County, the applicant has
purchased a license to be transferred from a restaurant which has been permanently
closed located at 989 Dewey Avenue in Los Angeles to the subject tenant space. This
purchased license will expand the type of alcohol service from the onsite sale and
consumption of beer and wine (ABC Type 41) to allow for the onsite sale and consumption
of beer, wine, and distilled spirits (ABC Type 47). The ABC Type 47 license also authorizes
the sale of beer and wine for consumption off the licensed premises. The proposed alcohol
service will occur in the indoor and second floor outdoor dining areas. The proposed
outdoor service area includes a “liquor gate” which defines and limits the area where
alcohol service may occur. The purchased license is included as Attachment 5.
ABC will not transfer the license until the proposed CUPA is approved. Therefore, a
condition of approval is included stating that the tenant must submit a copy of the
transferred ABC license to the Planning Department prior to commencement of
operations. A letter of public convenience or necessity will also be required and the
necessary findings for the letter are contained in Section 4 of Planning Commission
Resolution No. 20-56.
Signs
No change to the existing signage is proposed. Any future proposed changes to the
existing signs would require review for the requirements set forth in MMC Chapter 17.52
(Signs) and submittal of an application to the City.
Conditional Use Permit Findings
The proposed CUPA will allow the relocation of a portion of the existing service area to a
new outdoor dining area on an existing rooftop deck, modify the existing alcohol service,
and extend the hours of operation for a previously approved restaurant use. The Planning
Commission may approve, deny, and/or modify the CUPA in whole or in part, with or
without conditions, provided that it makes all of the findings of fact required by MMC
Section 17.66.080. All of the CUP findings to grant the amendment are provided below.
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Finding 1. The proposed use is one that is conditionally permitted within the subject zone
and complies with the intent of all of the applicable provisions of Title 17 of the Malibu
Municipal Code.
The proposed amendment will not affect the determinations previously made by the
Planning Commission in that the proposed use is consistent with the provisions of Title 17
of the MMC. Pursuant to MMC Sections 17.22.040(B) and 17.24.030(A), restaurants are
conditionally permitted uses in the CC zoning district. Alcohol service and sales are
ancillary to the restaurant use, but in any case, bars and liquor store use are also
conditionally allowed in the zone. Therefore, the proposed project has been conditioned
to comply with all applicable provisions of the MMC.
Finding 2. The proposed use would not impair the integrity and character of the zoning
district in which it is located.
Pursuant to MMC Section 17.24.010, the CC zone is intended to provide for the resident
serving needs of the community similar to the CN district, but on parcels of land more
suitable for concentrated commercial activity. A restaurant is a conditionally permitted use
in the CC zone. The restaurant use has been previously authorized and currently exists;
the relocation of 404 square feet of the total of 866 square feet of service area to the
second-floor rooftop deck, change to the type of the existing alcohol service and extended
hours of operation will not adversely affect the resident-serving nature of the zoning
district. Therefore, the requested modifications to the existing CUP are considered
compatible with all other permitted uses in the same zoning district. In addition, no
complaints have been filed with the City regarding the existing restaurant operation.
Therefore, the proposed use is not expected to impair the integrity and character of the
zoning district in which it is located.
Finding 3. The subject site is physically suitable for the type of land use being proposed.
The proposed amendment to the existing restaurant will only require a modification to the
existing tenant space. No structural alterations to the building are proposed. The roofdeck
where the service area will be relocated already exists. In addition, the restaurant use that
is the subject of this amendment is currently in operation and the previous determinations
made by the Planning Commission will not be affected by the relocation of a portion of the
service area, change to the type of alcohol service, or extended hours of operation.
Therefore, the subject site is physically suitable for the proposed project.
Finding 4. The proposed use is compatible with the land uses presently on the subject
property and in the surrounding neighborhood.
The proposed amendment will not affect the Planning Commission’s previous
determination that the existing restaurant use is compatible with the land uses presently
on the subject property and in the surrounding neighborhood. The site has been developed
with a commercial use since 1955. The tenant space, except for the roofdeck, has been
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used for restaurant use since before cityhood. Nicolas Eatery has been in operation since
2019 and has been operating under the approved CUP No. 14-001. The restaurant has
and will continue to offer food services to both visitors and surrounding residents and is
therefore complementary to the surrounding neighborhood which consists of both
commercial and residential uses. The use remains capped at a total of 57 seats.
The proposed amendments include the relocation of a portion of the existing service area
to an existing second floor rooftop deck, the expansion of alcohol service, and extended
hours of operation. The outdoor dining area will include string lights that must comply with
the Malibu Dark Sky Ordinance to ensure that sky glow, glare, or light of the exterior
lighting will not trespass onto adjacent properties. The outdoor dining area will also include
low ambient music that is expected to not be heard offsite. The rooftop deck will be
equipped with a glass barrier along the perimeter of the outdoor dining area that will serve
as a sound break to minimize noise impacts to the adjacent residents. The ambient music
within the proposed outdoor dining area will cease at 10:00 pm as required by the Malibu
Noise Ordinance. Therefore, this proposed use is compatible with the land uses in the
surrounding neighborhood.
Finding 5. The proposed use would be compatible with existing and future land uses within
the zoning district and the general area in which the proposed use is to be located.
The proposed amendment will not affect the compatibility of the existing use with future
land uses. The proposed amendment will allow for the continued operation of the existing
restaurant and only modify the service area location, alcohol sales, and hours of operation
the existing restaurant operation. In addition, the project will be conditioned to meet the
intent of the CC zoning district adjacent to residences with appropriate lighting and noise
restrictions, and requirements to properly manage the alcohol service and ensure it
remains ancillary to the restaurant use. Given the scope of the changes, it is expected that
the restaurant use will continue to be complementary to surrounding residential and
commercial uses.
Finding 6. There would be adequate provisions for water, sanitation, and public utilities
and services to ensure that the proposed use would not be detrimental to public health
and safety and the project does not affect solar access or adversely impact existing public
and private views, as defined by the staff.
The proposed amendment will not alter the existing utilities. Existing utilities will continue
to serve the existing site. The City Environmental Health Administrator reviewed the CUPA
and determined that the existing OWTS is adequate for the proposed restaurant
modifications since no expansion or intensification of the service area is proposed. The
proposed outdoor dining on the existing rooftop deck, change in the type of alcohol service
and extended hours of operation will not affect solar access or adversely impact existing
public or private views as no additional square footage or height to the existing building
are proposed.
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Finding 7. There would be adequate provisions for public access to serve the subject
proposal.
The existing restaurant has been operating in the subject tenant space since 2019 under
the approved CUP No. 14-001. Pursuant to MMC Section 17.48.030, since the restaurant
does not propose additional service area or increase in the 57 seats currently allowed, the
project will not increase the demand for parking by the relocation of the existing service
area. Adequate provisions are currently in place for public access to serve the proposed
modifications of the existing restaurant use.
Finding 8. The proposed use is consistent with the goals, objectives, policies, and general
land uses of the General Plan.
The restaurant is a conditionally permitted commercial use in the CC zoning district. The
proposed amendment will not change the nature of the existing conditionally permitted
use. The General Plan defines the CC zone as providing for the resident serving needs of
the community similar to the CN district. The CN district is intended to provide for lowintensity commercial activity emphasizing service to the residents in the surrounding
neighborhoods. The district establishes standards which ensure that the types of uses and
development pattern maintain compatibility with nearby and adjacent residential areas.
The General Plan includes the following policy measures related to the sale of alcohol:
Land Use (LU) Policy 4.1.5: The City shall prohibit undue concentration of
businesses which sell alcohol for off-site consumption.
LU Implementation Measure 73: Require a conditional use permit for sale of
alcohol for off-site consumption and permit no more than 1 off-sale license per 2,500
residents.
The Malibu General Plan is a policy document that contains policy measures; the specific
development standards for implementing these policy measures are in the MMC. Since
LU Policy 4.1.5 and LU Measure 73 went into effect in 1995, the City has not incorporated
an ordinance into the MMC restricting the number of off-sale licenses. To address this,
Planning Department staff prepared a zoning code interpretation in 2005 to address the
issue of overconcentration of off-site alcohol sales within the City (Attachment 6).
Zoning Code Interpretation No. 5 states that “the sale of alcohol for off-site consumption
may only be permitted in zones in which liquor stores are permitted, and only with a valid
CUP.” The interpretation further justifies requiring a CUP as the appropriate mechanism
to review uses to ensure orderly neighborhood development and to ensure that an undue
concentration of businesses that sell alcohol does not develop, among other factors.
Pursuant to MMC Section 17.66.010, one purpose of CUPs is to review uses that are
regarded as compatible but have special impacts or characteristics from which their effect
on the surrounding environment cannot be determined in advance of the particular use
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being proposed for a specific location. Since implementation of these policy measures, the
Malibu City Council and Planning Commission have exercised their discretion in approving
CUPs for alcohol sales for offsite consumption at businesses in the subject Census Tract
No. 8005.04 that include Pacific Coast Greens, Malibu Shell Gas Station, Barrel, Malibu
Village Wines, and Whole Foods Market. Within this area, the Planning Commission has
also approved in-store tastings at Barrel, Malibu Village Wines, and Malibu Beach Wines,
of which the first two businesses are no longer in operation.
The project is consistent with the following land use (LU) polices of the General Plan:
LU Policy 3.1.1: The City shall ensure visitor serving and recreational uses are
compatible with the natural resources and aesthetic values of the area.
LU Policy 3.2.1: The City shall permit the development of commercial recreational
and visitor servicing facilities at suitable locations which provide convenient public
access, adequate infrastructure, convenient parking and, when feasible, are located
where existing low cost recreational uses will be enhanced.
LU Policy 4.4.1: The City shall encourage establishment and continued operation
of small neighborhood and community serving businesses.
The proposed amendment, as conditioned, is consistent with goals, objectives and policies
of the General Plan because the proposed amendment, as conditioned, will continue to
provide for visitor and resident serving uses in a manner compatible with the surrounding
area.
Finding 9. The proposed project complies with all applicable requirements of state and
local law.
The proposed project will comply with all applicable requirements of State and local law
and is conditioned to comply with any relevant approvals, permits, licenses, and
clearances from the City of Malibu and other related agencies such as the ABC, the Los
Angeles County Fire Department (LACFD) and the Los Angeles County Sheriff’s
Department (LASD). Conditions of approval have been added to require the approved
restaurant to comply with all state licensing regulations and to maintain a valid ABC license
for alcohol service.
Finding 10. The proposed use would not be detrimental to the public interest, health,
safety, convenience or welfare.
Restaurants are conditionally permitted uses in the CC zoning district. Additionally, as
demonstrated through an ABC license query the property owner maintains a valid ABC
license and has not been subject to any disciplinary infractions. The proposed use will not
be detrimental to the public interest, health, safety, convenience or welfare because it
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complies with applicable requirements of State and local law. A letter of public
convenience or necessity will be provided to the ABC.
Finding 11. If the project is located in an area determined by the City to be at risk from
earth movement, flooding or liquefaction, there is clear and compelling evidence that the
proposed development is not at risk from these hazards.
The project involves the relocation of a portion of the existing service area to the existing
rooftop deck, a change in the type of alcohol service, and extended hours of operation. No
new development or changes to the existing footprint of the building are proposed.
Therefore, there is no new impact related to earth movement, flooding, or liquefaction.
ENVIRONMENTAL REVIEW: Pursuant to the authority and criteria contained in CEQA,
the Planning Director has analyzed the proposed project. The Planning Director found that
this project is listed among the classes of projects that have been determined not to have
a significant adverse effect on the environment. Therefore, the proposed project is
categorically exempt from the provisions of CEQA pursuant to Section 15301 – Existing
Facilities. The Planning Director has further determined that none of the six exceptions to
the use of a categorical exemption apply to this project (CEQA Guidelines Section
15300.2).
CORRESPONDENCE: To date, staff has not received correspondence regarding this
application.
PUBLIC NOTICE: On August 27, 2020, staff published a Notice of Public Hearing in a
newspaper of general circulation within the City of Malibu and mailed the notice to all
property owners and occupants within a 500-foot radius of the subject property
(Attachment 7)
SUMMARY: The required CUP findings can be made. Further, the Planning Department’s
findings of fact are supported by substantial evidence in the record. Based on the analysis
contained in this report, and the accompanying resolution, staff recommends approval of
this project, subject to the conditions of approval contained in Section 5 (Conditions of
Approval) of Planning Commission Resolution No. 20-56. The proposed project was
reviewed and conditionally approved for conformance with the MMC.
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ATTACHMENTS:
1.
2.
3.
4.
5.
6.
7.

Planning Commission Resolution No. 20-56
Planning Commission Resolution No. 14-70 for CUP No. 14-001, adopted on
July 7, 2014
Project Plans
Department Referral Sheets
Purchased ABC License
Zoning Interpretation No. 5 – Off-site Alcohol Sales
Public Hearing Notices
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CITY OF MALIBU PLANNING COMMISSION
RESOLUTION NO. 20-56
A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF
MALIBU, DETERMINING THE PROJECT IS CATEGORICALLY EXEMPT
FROM THE CALIFORNIA ENVIRONMENTAL QUALITY ACT, APPROVING
CONDITIONAL USE PERMIT AMENDMENT NO. 18-001 TO AMEND
CONDITIONAL USE PERMIT NO. 14-001 TO RELOCATE RESTAURANT
SERVICE AREA TO THE ROOFTOP DECK, MODIFY THE EXISTING
ALCOHOL SERVICE, AND EXTEND THE HOURS OF OPERATION FOR A
PREVIOUSLY APPROVED RESTAURANT USE IN AN EXISTING
COMMERCIAL SHOPPING CENTER (MALIBU SANDS CENTER), AND
AUTHORIZING THE PLANNING DIRECTOR TO SUBMIT A LETTER OF
PUBLIC CONVENIENCE OR NECESSITY LOCATED IN THE COMMUNITY
COMMERCIAL ZONING DISTRICT AT 22333 PACIFIC COAST HIGHWAY,
SUITE 150, (KW/LF – MALIBU SANDS, LLC)
The Planning Commission of the City of Malibu does hereby find, order and resolve as follows:
SECTION 1. Recitals.
A.
On July 7, 2014, the Planning Commission adopted Resolution No. 14-70,
approving Coastal Development Permit (CDP) No. 13-072, Variance (VAR) No. 13-038, Site Plan
Review (SPR) No. 14-023, Demolition Permit (DP) No. 13-025, and Conditional Use Permit
(CUP) Nos. 14-001 and 14-002 for the renovation of an existing shopping center, an onsite
wastewater treatment system, and additional onsite improvements, including a variance for
development on slopes steeper than 2½ to 1, a site plan review for development up to 21 feet in
height, and two conditional use permits to allow for the continued operation of two restaurant uses
(formerly Thai Dishes and Johnnie’s New York Pizzeria).
A.
On February 20, 2018, an application for Conditional Use Permit Amendment
(CUPA) No. 18-001 was submitted to the Planning Department on behalf of the property owner,
KW/LF – Malibu Sands, LLC, to amend CUP 14-001 to relocate 404 square feet of the service
area to a new outdoor dining area on an existing rooftop deck, modify the alcohol service from
onsite sale and consumption of beer and wine to onsite sale and consumption of beer, wine, and
distilled spirits and offsite sale and consumption of wine, and extend the hours of operation for a
previously approved restaurant use (Nicolas Eatery). The application was routed the City
Environmental Health Administrator, City Public Works Department, Los Angeles County Fire
Department (LACFD), and the Los Angeles County Sheriff's Department (LASD) for review.
B.

On September 21, 2018 and August 27, 2020 staff conducted site visits.

C.

On August 20, 2020, the application was deemed complete.

D.
On August 27, 2020, a Notice of Planning Commission Public Hearing was
published in a newspaper of general circulation within the City of Malibu and was mailed to all
property owners and occupants within a 500-foot radius of the subject property.
E.
On September 21, 2020, the Planning Commission held a duly noticed public
hearing on the subject application, reviewed and considered the staff report, reviewed and
considered written reports, public testimony, and other information in the record.

ATTACHMENT 1

Resolution No. 20-56
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______________________
SECTION 2.

Environmental Review.

Pursuant to the authority and criteria contained in the California Environmental Quality Act
(CEQA), the Planning Commission has analyzed the proposed project. The Planning Commission
has found that this project is listed among the classes of projects that have been determined not to
have a significant adverse effect on the environment. Therefore, the project is exempt from the
provisions of CEQA according to CEQA Guidelines Section 15301 – Existing Facilities. The
Planning Commission has further determined that none of the six exceptions to the use of a
categorical exemption applies to this project (CEQA Guidelines Section 15300.2).
SECTION 3. Conditional Use Permit Findings of Fact.
Pursuant to Malibu Municipal Code (MMC) Section 17.66.020 and MMC Section 17.66.080, a
CUP may be amended if the Planning Commission makes all of the required findings. On July 7,
2014, the Planning Commission made all required findings for the approval of CUP No. 14-001.
CUPA No. 18-001 will amend CUP No. 14-001 by allowing the relocation of 404 square feet of
the service area to a new outdoor dining area on an existing rooftop deck, modification of the
alcohol service from onsite sale and consumption of beer and wine to onsite sale and consumption
of beer, wine, and distilled spirits and offsite sale and consumption of wine, and extension of the
hours of operation for the approved restaurant use. The Planning Commission hereby approves
CUPA No. 18-001 based on the findings of fact as follows:
A.

Conditional Use Permit Findings (MMC Chapter 17.66)

1.
The proposed amendment will not affect the determinations previously made by
the Planning Commission in that the proposed use is consistent with the provisions of Title 17 of
the MMC. Pursuant to MMC Sections 17.22.040(B) and 17.24.030(A), restaurants are
conditionally permitted uses in the CC zoning district. Alcohol service and sales are ancillary to
the restaurant use, but in any case, bars and liquor store use are also conditionally allowed in the
zone. Therefore, the proposed project has been conditioned to comply with all applicable
provisions of the MMC.
2.
Pursuant to MMC Section 17.24.010, the CC zone is intended to provide for the
resident serving needs of the community similar to the CN district, but on parcels of land more
suitable for concentrated commercial activity. A restaurant is a conditionally permitted use in the
CC zone. The restaurant use has been previously authorized and the relocation of 404 square feet
of the total of 866 square feet of service area to the second floor rooftop deck, change in the type
of alcohol service and extended hours of operation will not adversely affect the resident-serving
nature of the zoning district. Therefore, the requested amendments are considered compatible with
all other permitted uses in the same zoning district. In addition, no complaints have been filed
with the City regarding the existing restaurant operation. Therefore, the proposed use is not
expected to impair the integrity and character of the zoning district in which it is located.
3.
The proposed amendment to the existing restaurant will only require a modification
to the existing tenant space. No structural alterations to the building are proposed. The rooftop
deck where the service area will be relocated already exists. In addition, the restaurant use that is
the subject of this amendment is currently in operation and the previous determinations made by
the Planning Commission will not be affected by the relocation of a portion of the service area,
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change in the type of alcohol service, or extended hours of operation. Therefore, the subject site is
physically suitable for the proposed project.
4.
The proposed amendment will not affect the Planning Commission’s previous
determination that the existing restaurant use is compatible with the land uses presently on the
subject property and in the surrounding neighborhood. The site has been developed with a
commercial use since 1955. The tenant space, except for the roofdeck, has been used for restaurant
use since before cityhood. Nicolas Eatery has been in operation since 2019 and has been operating
under the approved CUP No. 14-001. The restaurant has and will continue to offer food services
to both visitors and surrounding residents and is therefore complimentary to the surrounding
neighborhood which consists of both commercial and residential uses. The use remains capped at
a total of 57 seats. The outdoor dining area will include string lights that must comply with the
Malibu Dark Sky Ordinance to ensure that sky glow, glare, or light of the exterior lighting will not
trespass onto adjacent properties. The outdoor dining area will also include low ambient music
that will cease at 10:00 p.m. daily as required by the Malibu Noise Ordinance. The rooftop deck
will be equipped with a glass barrier along the perimeter of the outdoor dining area that will serve
as a sound break to minimize noise impacts to the adjacent residents. Therefore, this proposed use
is compatible with the land uses in the surrounding neighborhood.
5.
The proposed amendment will not affect the compatibility of the existing use with
future land uses. The restaurant operation will only be modified as part of this application, not
expanded, and will continue to be complimentary to surrounding residential and commercial uses.
In addition, the project will be conditioned to meet the intent of the CC zoning district adjacent to
the rsidences with appropriate lighting and noise restrictions, and requirements to properly manage
the alcohol service and ensure it remains ancillary to the restaurant use.
6.
The proposed amendment will not alter the existing utilities. Existing utilities will
continue to serve the existing site. The City Environmental Health Administrator reviewed the
CUPA and determined that the existing OWTS is adequate for the proposed restaurant
modifications since no expansion or intensification of the service area is proposed. The proposed
outdoor dining on the existing rooftop deck, change in the type of alcohol service and extended
hours of operation will not affect solar access or adversely impact existing public or private views
as no additional square footage or height to the existing building are proposed.
7.
The existing restaurant has been operating in the subject tenant space since 2019
under the approved CUP No. 14-001. Pursuant to MMC Section 17.48.030, since the restaurant
does not propose additional service area or increase in the 57 seats currently allowed, the project
will not increase the demand for parking by the relocation of the existing service area. Adequate
provisions are currently in place for public access to serve the proposed modifications of the
existing restaurant use.
8.
The restaurant is a conditionally permitted commercial use in the CC zoning
district. The proposed amendment will not change the nature of the existing conditionally
permitted use. The General Plan defines the CC zone as providing for the resident serving needs
of the community similar to the CN district. The CN district is intended to provide for low-intensity
commercial activity emphasizing service to the residents in the surrounding neighborhoods. The
district establishes standards which ensure that the types of uses and development pattern maintain
compatibility with nearby and adjacent residential areas.
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The General Plan includes the following policy measures related to the sale of alcohol:
Land Use (LU) Policy 4.1.5: The City shall prohibit undue concentration of businesses
which sell alcohol for off-site consumption.
LU Implementation Measure 73: Require a conditional use permit for sale of alcohol for
off-site consumption and permit no more than 1 off-sale license per 2,500 residents.
The Malibu General Plan is a policy document that contains policy measures; the specific
development standards for implementing these policy measures are in the MMC. Since LU Policy
4.1.5 and LU Measure 73 went into effect in 1995, the City has not incorporated an ordinance into
the MMC restricting the number of off-sale licenses. To address this, Planning Department staff
prepared a zoning code interpretation in 2005 to address the issue of overconcentration of off-site
alcohol sales within the City.
Zoning Code Interpretation No. 5 states that “the sale of alcohol for off-site consumption may only
be permitted in zones in which liquor stores are permitted, and only with a valid CUP.” The
interpretation further justifies requiring a CUP as the appropriate mechanism to review uses to
ensure orderly neighborhood development and to ensure that an undue concentration of businesses
that sell alcohol does not develop, among other factors. Pursuant to MMC Section 17.66.010, one
purpose of CUPs is to review uses that are regarded as compatible but have special impacts or
characteristics from which their effect on the surrounding environment cannot be determined in
advance of the particular use being proposed for a specific location. Since implementation of these
policy measures, the Malibu City Council and Planning Commission have exercised their
discretion in approving CUPs for alcohol sales for offsite consumption at businesses in the subject
Census Tract No. 8005.04 that include Pacific Coast Greens, Malibu Shell Gas Station, Barrel,
Malibu Village Wines, and Whole Foods Market. Within this area, the Planning Commission has
also approved in-store tastings at Barrel, Malibu Village Wines, and Malibu Beach Wines, of
which the first two businesses are no longer in operation.
The project is also consistent with the following land use polices of the General Plan:
LU Policy 3.1.1:
The City shall ensure visitor serving and recreational uses are
compatible with the natural resources and aesthetic values of the area.
LU Policy 3.2.1:
The City shall permit the development of commercial recreational
and visitor servicing facilities at suitable locations which provide convenient public access,
adequate infrastructure, convenient parking and, when feasible, are located where existing
low cost recreational uses will be enhanced.
LU Policy 4.4.1:
The City shall encourage establishment and continued operation of
small neighborhood and community serving businesses.
The proposed amendment, as conditioned, is consistent with goals, objectives and policies of the
General Plan because the proposed amendment, as conditioned, will continue to provide for visitor
and resident serving uses in a manner compatible with the surrounding area.
9.
The proposed project will comply with all applicable requirements of State and
local law and is conditioned to comply with any relevant approvals, permits, licenses, and
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clearances from the City of Malibu and other related agencies such as the ABC, the LACFD, and
LASD. Conditions of approval are included to require the approved restaurant use to comply with
all state licensing regulations and to maintain a valid ABC license for alcohol service.
10.
Restaurants are conditionally permitted uses in the CC zoning district. Additionally,
as demonstrated through an ABC license query the property owner maintains a valid ABC license
and has not been subject to any disciplinary infractions. As conditioned, the proposed use will not
be detrimental to the public interest, health, safety, convenience or welfare because it complies
with applicable requirements of state and local law. A letter of public convenience or necessity
will be provided to the ABC.
11.
The project involves the relocation of a portion of the service area to the existing
rooftop deck, a change in the alcohol service, and extended hours of operation. No new
development or changes to the existing footprint are proposed. Therefore, there is no new impact
related to earth movement, flooding, or liquefaction.
SECTION 4. Determination of Public Convenience or Necessity.
According to the State Department of Alcoholic Beverage Control, the project site is
located within a census tract that has an over-concentration of licenses; therefore, a Letter of Public
Convenience or Necessity is required. Based on CUP findings in Section 3 of this resolution, the
Planning Commission finds that the proposed use will not be detrimental to the public health,
safety, or general welfare and is compatible with the land uses presently on the subject property
and in the surrounding neighborhood. The Planning Commission hereby authorizes the Planning
Director to prepare and submit a Letter of Public Convenience or Necessity for the proposed use
to the State Alcoholic Beverage Control Department.
SECTION 5. Planning Commission Approval.
Based on the foregoing findings and evidence contained within the record, the Planning
Commission hereby approves Conditional Use Permit Amendment No. 18-001, subject to the
following conditions.
SECTION 6. Conditions of Approval.
Standard Conditions
1.

The property owners, and their successors in interest, shall indemnify and defend the City
of Malibu and its officers, employees and agents from and against all liability and costs
relating to the City's actions concerning this project, including (without limitation) any
award of litigation expenses in favor of any person or entity who seeks to challenge the
validity of any of the City's actions or decisions in connection with this project. The City
shall have the sole right to choose its counsel and property owners shall reimburse the
City’s expenses incurred in its defense of any lawsuit challenging the City’s actions
concerning this project.

2.

This approval is to relocate 404 square feet of the service area to a new outdoor dining area
on an existing rooftop deck, allow the onsite sale and consumption of alcoholic beverages
and offsite sale and consumption of wine as ancillary to the approved restaurant use and
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to allow the restaurant to open daily at 7:00 a.m. instead 10:00 a.m. and to close at 11:00
p.m. daily instead of 10:00 p.m. Sunday through Thursday.
3.

The indoor service area on the first floor must not exceed 462 square feet and the outdoor
service area on the rooftop deck must not exceed 404 square feet, for a total of 866 square
feet. At no time may the combined service area contain more than 57 seats.

4.

This conditional use permit amendment shall not be effective until all appeals are exhausted
and the property owner, applicant and the business operator execute the Affidavit of the
Acceptance of Conditions. Said documents shall be recorded with the Los Angeles County
Recorder and a certified copy of said recordation shall be filed with the Planning
Department within 10 days of the effective date of the approval.

5.

Except as specifically changed by conditions of approval, the proposed development shall
be constructed in substantial conformance with the approved scope of work, as described
in Condition No. 2 and depicted on plans on file with the Planning Department date
stamped August 31, 2020. The proposed development shall further comply with all
conditions of approval stipulated in this resolution and Department Review Sheets attached
hereto. In the event project plans conflict with any condition of approval, the condition
shall take precedence.

6.

The applicant shall digitally submit a complete set of plans, including the items required in
Condition No. 5 to the Planning Department for consistency review and approval prior to
plan check and again prior to the issuance of any building or development permits.

7.

This resolution, signed and notarized Acceptance of Conditions Affidavit and all
Department Review Sheets attached to the agenda report for this project shall be copied in
their entirety and placed directly onto a separate plan sheet behind the cover sheet of the
development plans submitted to the City of Malibu Environmental Sustainability
Department for plan check, and the City of Malibu Public Works Department for an
encroachment permit (as applicable).

8.

Any questions of intent or interpretation of any condition of approval will be resolved by
the Planning Director upon written request of such interpretation.

9.

Minor changes to the approved plans or the conditions of approval may be approved by the
Planning Director, provided such changes achieve substantially the same results and the
project is still in compliance with the MMC and the LCP. Revised plans reflecting the
minor changes and additional fees shall be required.

10.

All development shall conform to requirements of the City of Malibu Environmental
Sustainability Department, City Environmental Health Administrator, City Public Works
Department, and LACFD, as applicable. Notwithstanding this review, all required permits
shall be secured.

11.

The property owner must submit payment for all outstanding fees payable to the City prior
to issuance of any building permit, including grading or demolition.

12.

The property owner shall comply with all provisions of the MMC and LIP.
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Operations
13.

Condition No. 2 of Resolution No. 14-001 related to CUP No. 14-001 shall be replaced by
the following: The hours of operation shall be limited to 7:00 a.m. to 11:00 p.m. daily.

14.

The alcohol service is secondary to the meal service and food shall be available for
purchase in these areas when alcohol is served. No portion of the restaurant service area
may serve as a separate bar only establishment where food is not available.

15.

The tenant shall maintain suitable kitchen facilities and operate and maintain the premises
as a bona fide eating place. Full food service shall be provided during all hours of operation
of the establishment.

16.

Alcohol shall only be served within the approved service areas, as demonstrated on the
project floor plan dated August 31, 2020.

17.

This CUP permits the sale and consumption of alcoholic beverages. The property owner /
tenant shall obtain all necessary approvals from ABC. Once obtained, the applicant is
required to provide the Planning Department a copy of the issued ABC license.

18.

A copy of the current ABC license shall be kept on the premises of the establishment and
be presented to City staff, including the City’s Planning Director and Code Enforcement
staff, law enforcement officers or their duly authorized representatives, upon request.

19.

At all times during the conduct of the permitted use, the permittee shall maintain and keep
in effect valid licensing approval from ABC. Should such licensing be denied, expire or
lapse at any time in the future, the approval of alcohol sale pursuant to this permit is subject
to modification or revocation of this conditional use permit pursuant to MMC Section
17.66.100(C).

20.

Prior to the commencement of alcohol service, the property owner / operator shall install
small signs in the interior of the business, as depicted on the project plans, requesting that
patrons be courteous and quiet when occupying outdoor areas and stating that alcohol may
only be consumed in compliance with the restaurant’s Department of Alcoholic Beverage
Control license.

21.

The sale of alcoholic beverages shall be limited to restaurant patrons only. Food must be
purchased with alcohol sales.

22.

Non-alcohol sales (e.g., food and non-alcoholic beverages) shall total a minimum of fifty
percent of annual gross receipts.

23.

The sale of alcoholic beverages for offsite consumption is limited to bottles of wine.

24.

The approved hours of operation for the sale of alcoholic beverages are 7:00 a.m. to 11:00
p.m. daily.

25.

No live entertainment is permitted on the rooftop deck.

Resolution No. 20-56
Page 8 of 11
______________________
26.

The property owner / operator shall adhere to a “good neighbor” policy, meaning that the
operator and employees must respect the rights of neighboring properties and, to the best
of their ability, shall ensure their patrons’ compliance with the City’s noise and smoking
regulations and all conditions of approval for the subject use relating to parking, smoking,
litter, noise, loitering, etc.

27.

The outdoor dining area must maintain a glass barrier along the perimeter of the rooftop
deck that must not exceed three feet from the top of parapet.

28.

Noise emanating from the premises shall not be audible at a distance of five feet of any
residential unit between the hours of 10:00 p.m. and 7:00 a.m., as required by MMC Section
8.24.050(L).

29.

The ambient music within the outdoor dining area must cease at 10:00 p.m. daily as
required by the Malibu Noise Ordinance.

30.

The property owner / tenant shall comply with the requirements set forth in MMC Chapter
9.28 (Plastic Bag Ban). No retail establishment, restaurant, vendor or nonprofit vendor
shall provide plastic bags or compostable bags to customers. This requirement applies to
plastic or compostable bags provided at the point of sale for the purpose of carrying away
goods.

31.

No restaurant, food packager, retail food vendor, vendor or nonprofit food provider shall
provide prepared food to its customers in any food packaging that utilizes expanded
polystyrene. “Expanded polystyrene” means and includes blown polystyrene and expanded
and extruded foams (sometimes incorrectly called Styrofoam, a Dow Chemical Company
trademarked form of polystyrene foam insulation) which are thermoplastic petrochemical
materials utilizing a styrene monomer and processed by any number of techniques
including, but not limited to, fusion of polymer spheres (expandable bead polystyrene),
injection molding, foam molding, and extrusion-blow molding (extruded foam
polystyrene). Expanded polystyrene is generally used to make cups, bowls, plates, trays,
clamshell containers, meat trays and egg cartons.

32.

The property owner / tenant shall comply with the requirements set forth in MMC Chapter
9.24 (Ban on Plastic Food Packaging and Other Plasticware). No retail establishment,
restaurant, vendor or nonprofit vendor shall provide plastic beverage straws, plastic stirrers,
or plastic cutlery to customers.

33.

Staff shall inspect the property one year after approval of the CUP, and again five years
after approval, to verify compliance with the conditions of approval.

34.

The Planning Department shall conduct a review of restaurant operations and compliance
with conditions of approval. The report shall be presented to the Planning Commission five
years after CUP approval.

Lighting
35.

Exterior lighting for the tenant space must comply with the Dark Sky Ordinance and shall
be minimized, shielded, or concealed and restricted to low intensity features, so that no
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light source is directly visible from public view. Permitted lighting shall conform to the
following standards:
a. Lighting for walkways shall be limited to fixtures that do not exceed two feet in
height and are directed downward, and limited to 850 lumens (equivalent to a 60
watt incandescent bulb);
b. Security lighting controlled by motion detectors may be attached to the residence
provided it is directed downward and is limited to 850 lumens;
c. Driveway lighting shall be limited to the minimum lighting necessary for safe
vehicular use. The lighting shall be limited to 850 lumens;
d. Lights at entrances as required by the Building Code shall be permitted provided
that such lighting does not exceed 850 lumens;
e. Site perimeter lighting shall be prohibited; and
f. Outdoor decorative lighting for aesthetic purposes is prohibited.
36.

No permanently installed lighting shall blink, flash, or be of unusually high intensity or
brightness. Lighting levels on any nearby property from artificial light sources on the
subject property(ies) shall not produce an illumination level greater than one foot candle.

37.

Night lighting from exterior and interior sources shall be minimized. All exterior lighting
shall be low intensity and shielded directed downward and inward so there is no offsite
glare or lighting of natural habitat areas. High intensity lighting of the shore is prohibited.

38.

String lights are allowed in occupied dining and entertainment areas only and must not
exceed 3,000 Kelvin.

39.

Motion sensor lights shall be programmed to extinguish ten minutes after activation.

40.

Three violations of the conditions by the same tenant or property owner will result in a
requirement to permanently remove the outdoor light fixture(s) from the site.

Sheriff’s Department
41.

The tenant must adhere to all laws related to the sale of alcohol. Violations of such laws
may be cause for modification or revocation of this conditional use permit pursuant to
MMC Section 17.66.100(C).

Signs
42.

No other new signage is permitted under this application; a sign permit shall be submitted
and approved by the Planning Department prior to installation of any new sign.

Fixed Conditions
43.

The conditions under which this conditional use permit was approved may be modified by
the City without the consent of the property owner, tenant or operator if the Planning
Commission finds that the use is creating a nuisance.

44.

A conditional use permit that is valid and in effect, and was granted pursuant to the
provisions of the MMC, shall run with the land and continue to be valid upon change of
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ownership of the land or lawfully existing structure.
45.

Violation of any of the conditions of approval shall be cause for revocation of the
conditional use permit and termination of all rights contained therein.

46.

This conditional use permit shall become subject to revocation should the use for which
the conditional use permit was granted cease for six successive calendar months after the
start of operations, except in the case of natural disaster.

47.

If it has cause to believe that grounds for modification or revocation may exist, the Planning
Commission shall hold a public hearing upon the question of modification or revocation of
this conditional use permit pursuant to MMC Section 17.66.100(C). The conditional use
permit may be revoked if the Planning Commission finds that one or more of the following
conditions exists:
a.
b.
c.

The conditional use permit was obtained in a fraudulent manner.
The use for which the conditional use permit was granted has ceased or was
suspended for at least six successive calendar months.
One or more of the conditions found within this resolution have not been
substantially met.

SECTION 6. The Planning Commission shall certify the adoption of this resolution.
PASSED, APPROVED AND ADOPTED this 21st day of September 2020.

__________________________________________
JOHN MAZZA, Planning Commission Chair

ATTEST:

____________________________________
KATHLEEN STECKO, Recording Secretary
LOCAL APPEAL - Pursuant to Local Coastal Program Local Implementation Plan (LIP) Section
13.20.1 (Local Appeals) a decision made by the Planning Commission may be appealed to the City
Council by an aggrieved person by written statement setting forth the grounds for appeal. An
appeal shall be filed with the City Clerk within 10 days and shall be accompanied by an appeal
form and filing fee, as specified by the City Council. Appeals shall be emailed to
psalazar@malibucity.org and the filing fee shall be mailed to Malibu Planning Department,
attention: Patricia Salazar, 23825 Stuart Ranch Road, Malibu, CA 90265. Appeal forms may be
found online at www.malibucity.org/planningforms. If you are unable to submit your appeal
online, please contact Patricia Salazar by calling (310) 456-2489, extension 245, at least two
business days before your appeal deadline to arrange alternative delivery of the appeal.
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I CERTIFY THAT THE FOREGOING RESOLUTION NO. 20-56 was passed and adopted by the
Planning Commission of the City of Malibu at the regular meeting held on the 21st day of
September 2020 by the following vote:
YES:
NOES:
ABSTAIN:
ABSENT:

0
0
0
0

Commissioners:

____________________________________
KATHLEEN STECKO, Recording Secretary

CITY OF MALIBU PLANNING COMMISSION
RESOLUTION N0.14-70
A RESOLUTION OF THE PLANNING COMIVIISSION OF THE CITY OF
MALIBU APPROVING COASTAL DEVELOPMENT PERMIT NO. 13-072,
VARIANCE NO. 13-038, SITE PLAN REVIEW NO. 14-023, DEMOLITION
PERMIT NO. 13-025, AND CONDITIONAL USE PERMIT NOS. 14-001 AND 14002, AN APPLICATION FOR THE RENOVATION OF AN EXISTING
SHOPPING CENTER, INCLUDING THE DEMOLITION OF EXTERIOR
WALLS, ADDITION OF NEW RESTROOMS WITH NEW FIXTURE iJNITS,
NEW PARAPET WALLS, SECOND STORY WALKWAYS, EXTERIOR
STAIRCASE, REMOVAL OF EXISTING MECHANICAL EQUIPMENT FOR
NEW MECHANICAL EQUIPMENT, PARKING LOT RESTRIPING, REROOFING, LANDSCAPING, LIGHTING, SLOPE REPAIR AND RETAINING
WALLS, AN ALTERNATIVE ONSITE WASTEWATER TREATMENT
SYSTEM, A VARIANCE FOR DEVELOPMENT ON SLOPES STEEPER THAN
2'/Z TO 1, A SITE PLAN REVIEW FOR DEVELOPMENT UP TO 21 FEET IN
HEIGHT, AND TWO CONDITIONAL USE PERMITS TO ALLOW FOR THE
CONTINUED OPERATION OF TWO RESTAURANTS (THAI DISHES AND
FORMERLY JOHNNIE'S NEW YORK PIZZERIA)FOR THE MALIBU SANDS
SHOPPING CENTER LOCATED AT 22333 PACIFIC COAST HIGHWAY,
COMMUNITY COMMERCIAL ZONING DISTRICT(I~NNEDY WILSOl~
THE PLANNING COMMISSION OF THE CITY OF MALIBU DOES HEREBY FIND,
ORDER AND RESOLVE AS FOLLOWS:
Section 1.

Recitals.

A.

On August 22,2013, a Coastal Development Permit application was filed with the City for the
subject property.

B.

On December 21,2013, a Notice of Application was posted on the subject property.

C.

On June 2,2014,the application was deemed complete for processing.

D.

On June 12, 2014, a Notice of Public Hearing was published in a newspaper of general
circulation within the City of Malibu and was mailed to all property owners and occupants
within a 500-foot radius ofthe subject property.

E.

On July 7, 2014, the Planning Commission held a duly noticed public hearing on the subject
application, reviewed and considered the staff report, reviewed and considered written reports,
public testimony, and other information in the record.
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ATTACHMENT 2

Section 2.

Environmental Review.

Pursuant to the authority and criteria contained in California Environmental Quality Act(CEQA),the
Planning Commission has analyzed the project as previously described. The Planning Commission
has found that this project is listed among the classes of projects that have been determined to have
less than significant adverse effect on the environment and therefore, exempt from the provisions of
CEQA. Accordingly, a CATEGORICAL EXEMPTION will be prepared and issued pursuant to
CEQA Guidelines Section 15301(a) —Interior and Exterior Alterations. The Planning Commission
has further determined that none ofthe six exceptions to the use of a categorical exemption applies to
this project(CEQA Guidelines Section 15300.2)
Section 3.

Coastal Development Permit Approval and Findings.

Based on substantial evidence contained within the record and pursuant to Malibu Local Coastal
Program (LCP) Local Implementation Plan (LIP) Sections 13.7.B and 13.9, the Planning
Commission adopts the findings in the staff report, the findings of fact below, and approves Coastal
Development Permit(CDP)No. 13-072, Variance (VAR)No. 13-038, Site Plan Review (SPR) No.
14-023, and Demolition Pernut(DP)No. 13-025.
The proposed project has been reviewed by the City Biologist, City Environmental Health
Administrator, City Geologist, City Public Works Department, and the Los Angeles County Fire
Department (LACFD). T'he project has been determined to be consistent with all applicable LCP
codes, standards, goals and policies.
Pursuant to LIP Section 13.9, the following four findings need to be made for all Coastal
Development Permits.
A.

General Coastal Development Permit(LIP Chapter 13)

LIP Section 13.9 requires that the following four findings be made for all CDPs.

Finding A1. That the project as described in the application and accompanying materials, as
modified by any conditions of approval, conforms with the certified City of Malibu Local Coastal
Program.
As discussed herein, the project has been reviewed for conformance with all relevant policies and
provisions of the LCP. The project proposes the remodel of an existing shopping center, given the
scope of the work proposed, the project complies with the LIP's definition of a remodel in that no
more than 50 percent of the existing exterior walls will be removed. Based on the submitted
materials, visual analysis and detailed site investigation, the proposed project, as conditioned
complies with the LCP with the inclusion of the variance for construction on slopes, and site plan
review for height.
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Finding A2. If the project is located between the first public road and the sea, that the project
conforms to the public access and recreation policies of Chapter 3 of the Coastal Act of 1976
(commencing with Sections 30200 ofthe Public Resources Code).

The project is located on the inland side of Pacific Coast Highway and does not offer beach access.
In addition, the subject property does not contain any trails as depicted on the LCP Park Lands Map.
Therefore, the project conforms to the public access and recreation policies of Chapter 3 of the
Coastal Act of 1976(commencing with Section 30200 ofthe Public Resources Code).
Finding A3. The project is the least environmentally damaging alternative.

Pursuant to CEQA,this project is listed among the classes of projects that have been determined not
to have a significant adverse effect on the environment and is categorically exempt from CEQA
pursuant to Section 15301. The proposed project would not result in significant adverse effects on
the environment, within the meaning of CEQA, and there are no feasible alternatives that would
further reduce any impacts on the environment. The project will not result in potentially significant
impacts on the physical environment.
Three alternatives were considered to determine which was the least environmentally damaging.
No Project —The no project alternative would avoid any change to the project site and the existing
development would remain. In addition, the existing failed OWTS would not be replaced. However,
this project alternative would not accomplish any ofthe project objectives and therefore, is not viable
project option.
Alternative Project —The applicant could demolish the existing shopping center and reconstruct a
smaller shopping center. However, the subject properly does not contain any environmentally
sensitive habitat area (ESHA) and is dominated by a slope that ascends towards Carbon Canyon.
Given the site's topography it is not anticipated that new structure could be built that complies with
the setbacks and parking standards contained in the LIP; therefore, it is not anticipated that this
project alternative would offer significant environmental advantages.
Proposed Project —The project will allow for the reuse and remodel of the existing Malibu Sands
Shopping Center. Since only 27 percent of the existing exterior walls will be replaced as part of the
remodel, the project will not result in the expansion or reconstruction of the existing shopping center
and therefore the existing non-conforming setbacks, parking in the required front yard, and floor area
may be maintained. In addition, a slope repair is proposed that will result in increased site stability.
The scope of work that is proposed has been reviewed and conditionally approved by the City
Biologist, City Environmental Health Administrator, City Geologist, City's Public Works
Department, and the LACFD and meets the City's commercial development policies and standards.
Therefore, the project, as proposed, is the least environmentally damaging alternative.
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Finding A4. If the project is located in or adjacent to an environmentally sensitive habitat area
pursuant to Chapter 4 of the Malibu LIP (ESHA Overlay), that the project conforms with the
recommendations of the Environmental Review Board, or if it does not conform with the
recommendations,findings explaining why it is notfeasible to take the recommended action.
The project site is not designated as ESHA on the LCP ESHA Overlay Map. The project was
reviewed by staff and it was determined that the project is sited within the existing development
envelope and, therefore, is exempt from review by the Environmental Review Board pursuant to LIP
Section 4.4.4.
B.
Variance for Construction of Structures on Slopes Steeper than 2'/Z to 1 (LIP Section
13.26.5)
A variance is requested for the construction of a retaining wall and portions of the proposed
alternative onsite wastewater treatment system(AOWTS)that will be on slopes in excess of 2'/2 to 1.
Pursuant to LIP Section 13.26.5, the Planning Commission may approve and/or modify an
application for a variance in whole or in part, with or without conditions, provided that it makes ten
findings of fact. Based on the evidence contained within the record, the Planning Commission
approves VAR No. 13-038 as follows.

Finding Bl. There are special circumstances or exceptional characteristics applicable to the
subject property, including size, shape, topography, location, or surroundings such that strict
application ofthe zoning ordinance deprives such property ofprivileges enjoyed by other property in
the vicinity and under the identicalzoning classification.
The subject property is currently developed with a commercial shopping center; to the rear of the
existing building there is a steep slope that ascends toward Carbon Terrace Road. Based on the
existing site conditions and geotechnical reports, retaining walls are required to protect the existing
structure from slope instability. In addition, the existing onsite wastewater treatment system has
failed and needs to be replaced with a new AOWTS. The treatment units that are associated with the
new AOWTS need to be located at the rear ofthe structure on the steep portions ofthe existing slope.
It is because of the existing site constraints and relatively small building pad that construction on
slopes steeper than 2%2 to 1 is required. In addition, given the existing development onsite, no
impacts to visual resources are expected with approval ofthe subject variance. Denial ofthe variance
would deprive the property owner of privileges enjoyed by other properties in the vicinity and under
the identical zoning classification, as well as feasible measures that are necessary to increase the
safety and stability ofthe ascending slopes on the property.

Finding B2. The granting ofsuch variance will not be detrimental to the public interest, safety, health
or welfare, and will not be detrimental or injurious to the property or improvements in the same
vicinity and zones)in which the property is located.

i

The granting of the requested variance will allow for the construction of retaining walls and
installation of treatment units that are associated with the new AOWTS that will be installed on the
subject property. Based on the geotechnical reports completed by GeoDesign,Inc., dated October 14,
2013 and August 20,2013, Land Phases, Inc., dated October 11, 2013, March 19, 2013, and February
28, 2008, and Calwest Geotechnical dated Apri12, 2013, it is apparent that the slope located to the
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rear of the existing shopping center needs to be stabilized. The subject variance will allow for the
installation of a retaining wall along the toe of the slope as well as one near the top of the slope. It
has been determined that the installation of the retaining walls on steep slopes is not expected to
negatively slope stability. It is anticipated that the work that is proposed will increase the stability of
the existing slope.
The proposed construction will not be detrimental to the public's interest, safety, health or welfare
and furthermore, it will not be detrimental or injurious to the property or improvements in the same
vicinity and zone as the subject property. In addition, it will allow for the installation of a new
AOWTS to replace a failed wastewater treatment system. The granting ofthe requested variance will
improve the safety and welfare ofthe subject property owner as well as surrounding property owners.
The project was reviewed by the City Geologist, City Public Works Department, City Biologist,
LACFD, and Planning Department staff. All recommendations of the various City departments will
be incorporated into the project.

Finding B3. The granting ofthe variance will not constitute a special privilege to the applicant or
property owner.
The granting of the variance will not constitute a special privilege to the applicants or property
owners. Approval of the variance will grant relief from a technical development standard (that
construction is limited to flat areas to minimize landform alteration and visual impacts), which if
strictly applied, would be detrimental to the safety of those on the subject property. No alternate
location for placement of the retaining wa11s and AOWTS components is available on this property
due to sloping topography and existing development occupying the flattest portion ofthe site.

Finding B4. The granting ofsuch variance will not be contrary to or in conflict with the general
purposes and intent of this Chapter, nor to the goals, objectives and policies of the Local Coastal
Program.
The granting of this variance will not be contrary to or in conflict with the general purposes and
intent of the zoning provisions, nor to the goals, objectives and policies of the LCP. As previously
stated, granting the requested variance will a11ow commercial use of the site and protect existing
slopes from potential failure.

Finding BS. For variances to environmentally sensitive habitat area buffer standards or other
environmentally sensitive habitat area protection standards, that there is no otherfeasible alternative
for siting the structure and that the development does not exceed the limits on allowable development
area setforth in Section 4.7 ofthe Malibu LIP.
The variance is not related to ESHA buffer standards. Therefore, this fording does not apply.

Finding B6. For variances to stringline standards, that the project provides maximum feasible
protection to public access as required by LIP Chapter 12.
The variance is not related to stringline standards. Therefore,this finding does not apply.
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Finding B7. The variance request is consistent with the purpose and intent ofthe zones) in which
the site is located. A variance shall not be granted for a use or activity which is not othef-wise
expressly authorized by the zone regulation governing the parcel ofproperty.
The requested variance is for relief from a specific development standard and does not authorize a
use not otherwise permitted in the CC zoning district. The proposed project is consistent with the
purpose and intent ofthe commercial zone in which the subject parcel is located.
Finding B8. The subject site is physically suitablefor the proposed variance.
The granting of the variance will permit the construction of retaining walls and installation of
wastewater treatment units on slopes in excess of21/Z 5 to 1. The subject site is physically suitable for
the proposed variance in that there is no alternate method or configuration which would eliminate the
need for the variance request. As previously stated, the project has been reviewed and approved by
the City Geologist. The project was reviewed and approved for structural integrity and stability. All
final recommendations of the applicant's geotechnical and structure engineer as well as those
recommendations ofthe Environmental Sustainability Department,the City Geologist and City Public
Works Department were incorporated into the project.
Finding B9. The variance complies with all requirements ofstate and local law.
The variance complies with all requirements of state and local law. The project complies with all
building code requirements and will incorporate all recommendations from applicable City agencies
and consultants.
Finding BIO. A variance shall not be granted that would allow reduction or elimination ofpublic
parkingfor access to the beach, public trails or parklands.
The vaxiance is not related to the reduction or elimination of public parking. Therefore, this finding
does not apply
C.

Site Plan Review for Construction in Ezcess of 18 Feet in Height(LIP Section 13.27.5)

LIP Section 13.27.5(A)requires that the City make four findings in the consideration and approval of
a site plan review for construction in excess of the City's base 18 feet in height up to a maximum of
24 feet with a flat roof. Two additional findings are required pursuant to M.M.C. Section 17.62.050.
The applicant has proposed to reconstruct the existing flat roof and associated parapet. The top ofthe
parapet will be 21 feet above existing grade at its highest point. Based on the evidence in the record,
the findings offact for SPR No. 14-023 are made as follows:
Finding Cl.

The project is consistent with policies andprovisions ofthe Malibu LCP.

As discussed herein, the project has been reviewed for all relevant policies and provisions of the
LCP. Based on submitted reports, visual impact analysis, and detailed site investigation, the project
is consistent with all policies and provisions ofthe LCP.
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Finding C2. The project does not adversely affect neighborhood character.
The project site is located along the land side ofPacific Coast Highway and is surrounded by a mix of
commercial and residential development that consists of both single and multi-story structures.
Given the location of the existing and building and neighboring development, the replacement of the
existing roof is not expected to be out of character for the existing development. Therefore, the
project is not anticipated to adversely affect neighborhood character.
Finding C3. The project provides maximum feasible protection to significant public views as
required by Chapter 6 ofthe Malibu LIP.
The project is located along the land side of Pacific Coast Highway which is a scenic road, however
pursuant to LUP policy no. 6.4 this portion of Pacific Coast Highway is not a scenic area. Given the
location of the project and the implementation of standard conditions of approval, the project is
expected to have less than,significant impacts to scenic vistas and provides the maximum feasible
protection to significant public views as required by LIP Chapter 6.
Finding C4. The proposedproject complies with all applicable requirements ofstate and local law.
The proposed project will comply with all applicable requirements of State and local law and is
conditioned to comply with any relevant approvals, permits and licenses from the City of Malibu and
other related agencies, such as the LACFD.
Finding CS. The project is consistent with the City's generalplan and local coastalprogram.
As discussed previously in Finding A1, the proposed project is consistent with the LCP in that the
proposed project is located in an area that has been identified for commercial use. The goals and
policies of the General Plan are intended to maintain community commercial character in this area,
and the project is consistent with these goals. The proposed project is consistent with the LCP in that
it conforms to the residential land use designation.
Finding C6. The portion ofthe project that is in excess of18feet in height does not obstruct visually
impressive scenes ofthe Pacific Ocean, off-shore islands, Santa Monica Mountains, canyons, valleys,
or ravines from the main viewing area of any affected principal residence as defined in M.M.C.
Section 17.40.040(A)(17).
Based on the visual impact analysis (aerial photographs and site visits), it has been determined that
the proposed development does not impact the primary view of neighboring properties. The
residential properties directly behind the subject property are undeveloped and located at a higher
elevation that allows them to look over the site and view the Pacific Ocean. Approval ofthe site plan
review will allow for development up 21 feet in height for the reconstruction of an existing parapet
and flat roof. A Notice of Application was posted on the property. To date, no comments from the
public have been received regarding primary views.
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D.

Environmentally Sensitive Habitat Area Overlay(LIP Chapter 4)

As discussed previously Finding A4, the project is sited within the existing development envelope
and no ESHA exists onsite. The project was reviewed by staff and it was determined that the project
is not expected to impact sensitive resources or result in significant loss of vegetation or wildlife.
Accordingly, the supplemental ESHA findings pursuant to LIP Section 4.7.6(C) are not applicable.
E. Native Tree Protection(LIP Chapter 5)
The subject property does not contain any native trees and therefore, the findings of LIP Chapter 5
are not applicable.
F. Scenic, Visual and Hillside Resource Protection(LIP Chapter 6)
The Scenic, Visual and Hillside Resource Protection Chapter governs those CDP applications
concerning any parcel of land that is located along, within, provide views to or is visible from any
scenic area, scenic road or public viewing area. Based on review of the subject application the
Planning Commission has determined that the subject site is visible from Pacific Coast Highway.
However,the proposed project is not anticipated to impede significant public views due to the extent
of existing development and landscaping in the surrounding area. As discussed throughout this report
no new development is proposed. Approval of this Resolution will allow for the remodel and
renovation of the existing shopping center. The project, as conditioned, will have less than
significant adverse visual impacts to public views due to project design and location. Nonetheless,
LAP Chapter 6 applies and the five findings set forth in LIP Section 6.4 are made as follows.

Finding Fl. The project, as proposed, will have no significant adverse scenic or visual impacts due
to project design, location on the site or other reasons.
The project site is directly adjacent to Pacific Coast Highway, however this portion of Pacific Coast
Highway is not considered a scenic area. Furthermore, the project consists of a remodel and
renovation of the existing shopping center. Based on the evidence in the record, the proposed
development will not impact scenic views of the Santa. Monica Mountains because the site is
surrounded by existing residential and commercial development. The project, as proposed, will not
have significant adverse scenic or visual impacts due to the project design, location on the site or
other reasons.

Finding F2. The project, as conditioned, will not have significant adverse scenic or visual impacts
due to required project modifications, landscaping or other conditions.
As discussed in Finding F1, the proposed remodel, as conditioned, will not have significant adverse
scenic or visual impacts.

Finding F3. The project, as proposed or as conditioned, is the least environmentally damaging
alternative.
The project, as proposed, consists of a remodel to an existing shopping center. As discussed in
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Finding A3,the proposed development is the least environmentally damaging alternative
Finding F4. There are no feasible alternatives to development that would avoid or substantially
lessen any significant adverse impacts on scenic and visual resources.
As previously discussed, the project, as proposed and conditioned, is the most feasible design to
avoid or substantially lessen adverse significant impacts on scenic or visual resources. The project
consists of a remodel to an existing shopping center, no changes to the height. or location of the
existing building are proposed.
Finding F5. Development in a specific location on the site may have adverse scenic and visual
impacts but will eliminate, minimize or otherwise contribute to conformance to sensitive resource
protection policies contained in the certified LCP.
As discussed previously in Finding A3, the project consists of the remodel of an existing shopping
center on a parcel that does not contain ESHA or other sensitive resources.
G. Transfer of Development Credit(LIP Chapter ~
According to LIP Section 7.2, transfer of development credits applies to land divisions and multifamily development in specified zones. The proposed project does not include a land division or
multi-family development; therefore, the findings in LIP Chapter 7 do not apply.
H. Hazards(LIP Chapter 9)
Pursuant to LIP Section 9.3, written findings of fact, analysis and conclusions addressing geologic,
flood and fire hazards, structural_ integrity, or other potential hazards must be included in support of
all approvals, denials or conditional approvals of development located in or near an area subject to
these hazards. The project was analyzed for the hazards listed in the LIP Section 9.2.A.1-7 by the
City Public Works Department and City Geologist, and has been determined to be consistent with all
relevant policies and regulations ofthe LCP. Nonetheless, the findings set forth in LIP Chapter 9 are
made as follows.
Finding Hl. The project, as proposed will neither be subject to nor increase instability ofthe site
or structural integrityfrom geologic,flood, orfire hazards due to project design, location on the site
or other reasons.
The Soils and Geologic Investigation completed by GeoDesign, Inc., dated October 14, 2013 and
August 20,2013, Land Phases, Inc., dated October 11,2013, March 19, 2013, and February 28,2008,
and Calwest Geotechnical dated Apri12, 2013 determined that the location of the existing shopping
center is free from geological hazards. In addition, the project is not expected to increase site
instability since retaining walls will be added to the slope located to the rear of the existing structure.
Upon completion ofthe project stability ofthe slope will be increased.
Finding H2. The project, as conditioned, will not have significant adverse impacts on site stability
or structural integrity from geologic, flood or fire hazards due to required project modifications,
landscaping or other conditions.
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As previously discussed in Finding Hl, the proposed project has been determined not to adversely
affect the stability or structural integrity of the site from geologic, flood, fire, or other hazards as
proposed and conditions. T'he project if approved, will be reviewed by the City's Building and Safety
Department to ensure that it will not have significant adverse impacts on the site stability or structural
integrity.
Finding H3.
alternative.

The project, as proposed or as conditioned, is the least environmentally damaging

As discussed in Finding A3, the project as proposed and conditioned is the least environmentally
damaging alternative.
Finding H4. There are no alternatives to development that would avoid or substantially lessen
impacts on site stability or structural integrity.
The proposed project is for the remodel of an existing shopping center that was constructed in 1955,
no new additions axe proposed as part of this application. The existing stability of the site will be
maintained and the remodel will be reviewed by the City's Building and Safety Department prior to
construction to ensure compliance with all health and safety codes. As discussed in Finding A3,
there are no feasible alternatives to development that would avoid or substantially lessen impacts on
site stabiliTy or structural integrity.
Finding HS. Development in a specific location on the site may have adverse impacts but will
eliminate, minimize or otherwise contribute to conformance to sensitive resource protection policies
contained in the certified Malibu LCP.
As discussed in Finding A3, the proposed development is the least environmentally damaging
alternative. The subject parcel does not contain ESHA or sensitive resources and, therefore, the
proposed development directly contributes to conformance with the sensitive resource policies set
forth in the LCP.
I. Shoreline and Bluff Development(LIP Chapter 10)

LIP Chapter 10 applies to land that is located on or along the shoreline, a coastal bluff or bluff top
fronting the shoreline. The proposed project is not located near the shore. Therefore, LIP Chapter 10
does not apply.
J. Public Access(LIP Chapter 12)
LIP Chapter 12 requires public access for lateral, bluff-top, and vertical access near the ocean, trails,
and recreational access. The subject parcel is not located along the shore on a bluff top. No planned
or developed trails, parkland, or offer to dedicate trail easements exist on or adjacent to the subject
parcel as indicated on the 2002 LCP Park Lands Map and City's March 2004 Trails System Map.
Therefore, LIP Chapter 12 does not apply.
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K. Land Division(LIP Chapter 15)
The project does not include a land division. Therefore, LIP Chapter 15 does not apply.
L. Demolition Permit(M.M.C. Section 17.70)
A demolition permit shall be required for the demolition of any building or structure or portion of a
building or structure, except for a demolition initiated by the City and ordered or authorized under the
provisions ofthe building code. This project includes DP No. 13-025 for the remodel of the existing
commercial shopping center and the demolition of an unpermitted accessory structure that currently
exists onsite. The required findings are made in below.

Finding Ll. The demolition permit is conditioned to assure that it will be conducted in a manner
that will not create significant adverse environmental impacts.
Section 7 of this Resolution includes conditions of approval to ensure that the project will not create
significant adverse environmental impacts. These conditions include the requirement to recycle all
recoverable material for a minimum 50 percent diversion goal.

Finding L2.

A developmentplan has been approved or the requirement waived by the City.

A coastal development permit application is being processed concurrently with the demolition permit.
The demolition permit will not be approved unless this Resolution is adopted.
Section 4.

Conditional Use Pernut No. 14-001 Approval and Findings.

Based on the foregoing findings and evidence contained within the record, the Planning Commission
hereby approves CUPA No. 14-001 for Thai Dishes (Unit 107), subject to the conditions listed
below.

from

The applicant has applied for a CUP to allow for the continued operation of the Thai Dishes
restaurant in its current tenant space. Currently, this restaurant has a 866-square foot indoor service
area and the hours of operation are
10:00 a.m. to 10:00 p.m. Sunday through Thursday (closed
on Tuesdays) and 10:00 a.m. to 11:00 p.m. Friday and Saturday. The existing outdoor dining service
will be eliminated as part of this CUP. A restaurant has been in this tenant space prior to the
incorporation of the City. In addition, the restaurant currently has a liquor license to serve beer and
wine and no changes to this license are proposed. Currently, acoustic music is provided during the
weekends with dinner service and the applicant would like to continue to offer live music as part of
its dinning service. To date, no complaints have been filed with the City regarding music in the
restaurant.
Pursuant to M.M.C. Sections 17.24.030(B) and (D) restaurants and live music are conditionally
permitted uses in the CC zoning district. Based on evidence in the record including all written and
oral testimony and pursuant to M.M.C. Section 17.66.080, the Planning Commission hereby makes
the following findings offact and approves CUP No. 14-001.

Finding 1. The proposed use is one that is conditionally permitted within the subject zone and
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complies with the intent ofall ofthe applicable provisions ofTitle 17 ofthe Malibu Municipal Code.
Pursuant to M.M.C. Section 17.24.030(B), restaurants are conditionally permitted uses in the CC
zoning district. In addition, M.M.C. Section 17.24.030(D) allows for live music and the property
owner would like to continue to offer patrons indoor live acoustic music. The project has been
conditioned to comply with all applicable provisions ofthe M.M.C.

Finding 2. The proposed use would not impair the integrity and character of the zoning district in
which it is located.
T'he proposed project is located at 22333 Pacific Coast Highway which is currently developed with a
shopping center which houses the proposed restaurant as well as a second restaurant which is the
subject of CUP No. 14-002 (Johnnie's New York Pizzeria). The surrounding properties are
developed with a mix of commercial and residential land uses. It is not expected that the proposed
restaurant use would impair the integrity and character ofthe CC zoning district.

Finding 3. The subject site is physically suitablefor the type ofland use being proposed.
The proposed project will not affect the overall exterior ofthe physical structure. Currently a CDP is
being. processed as a component of this application which will approve the remodel of the existing
shopping center. In addition, a new AOWTS will be installed and that system has been designed to
support the two proposed restaurant uses that are anticipated as part of the daily operation of the
shopping center. The existing parking lot will be restriped as part of the project approval and a
parking study was reviewed by the City's Public Works Department which determined that the
existing parking could support the proposed restaurant use. In addition, the City's Public Works
Department has determined that given the hours of operation and the amount of vehicles traveling
along Pacific Coast Highway, left-hand turns out from the parking lot and onto Pacific Coast
Highway should be prohibited. A condition of approval has been included in this resolution requiring
the posting ofno left-hand turn signage onto Pacific Coast Highway.

Finding 4. The proposed use is compatible with the land uses presently on the subjectproperty and in
the surrounding neighborhood.
As discussed in Finding 2, the site has been commercially developed since 1955, and as part of that
development, two restaurants are currently operating onsite. The proposed use will not result in an
expansion of the previously approved restaurant use or any other use on the site. In addition, a
parking study was completed that determined that the proposed hours of operation would not impact
surrounding uses. Therefore, the use is compatible with onsite uses and other uses in the surrounding
neighborhood.

Finding S. The proposed use would be compatible with existing and future land uses within the
zoning district and the general area in which the proposed use is to be Zocated.
The restaurant will continue to operate in its current tenant space and no changes to the existing hours
of operation or service area are proposed. The subject property is zoned commercial and was
developed under commercial standards; therefore, the proposed use is compatible with existing and
future land uses within the zoning district. The proposed use is compatible with the general area in
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which it is located in that the surrounding land uses are comprised of a wide range of commercial and
residential uses.

Finding 6. There would be adequate provisionsfor water, sanitation, andpublic utilities and services
to ensure that the proposed use would not be detrimental to public health and safety and the project
does not affect solar access or adversely impact existing public and private views, as defined by the
staff.
The proposed use will be served by existing utilities. Consequently, the City Environmental Health
Administrator has reviewed the proposal and determined that the AOWTS that is included as part of
this resolution can accommodate the proposed use. The project will not affect solar access or
adversely impact existing public or private views.

Finding 7. There would be adequate provisionsfor public access to serve the subjectproposal.
The subject application will allow for the operation of a restaurant on a site that has been
commercially developed since 1955. T'he restaurant is located along Pacific Coast Highway and
based on the submitted parking assessment the use is not expected to have an impact on surrounding
parking or traffic flows since adequate parking is provided onsite. Therefore, it is not expected that
the proposed use will impact beach parking along Pacific Coast Highway.

Finding 8. The proposed use is consistent with the goals, objectives, policies, and general land uses
ofthe General Plan.
The use is a conditionally permitted commercial use in the CC zoning district and, as conditioned, is
consistent with goals, objectives and policies of the General Plan. In addition, restaurant uses on the
subject property have been in place prior to the adoption ofthe City's General Plan. Furthermore, the
use is located in an area identified for visitor serving uses.

Finding 9.

The proposedproject complies with all applicable requirements ofstate and local law.

The proposed project will comply with all applicable requirements of state and local law and is
conditioned to comply with any relevant approvals, pernuts, and licenses from the City of Malibu and
other related agencies, such as Alcohol Beverage Control Board (ABC),the Regional Water Quality
Control Board, and the Los Angeles County Fire Department.

Finding 10. The proposed use would not be detrimental to the public interest, health, safety,
convenience or welfare.
Restaurants, and live music are conditionally permitted uses in the CC zoning district. As
conditioned, the proposed uses will not be detrimental to the public interest, health, safety,
convenience, or welfare.

Finding 11. If the project is located in an area determined by the City to be at risk from earth
movement, flooding or liquefaction, there is clear and compelling evidence that the proposed
development is not at riskfrom these hazards.
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The project will not be at risk from earth movement and flood hazards since the application only
involves a change in use on an existing, developed property. The building footprint and envelope
will not change; therefore, there is no new impact related to earth movement, flooding, or
liquefaction.
Section 5.

Conditional Use Permit No. 14-002 Approval and Findings.

Based on the foregoing findings and evidence contained within the record, the Planning Commission
hereby approves CUPA No. 14-002 for Johnnie's New York Pizzeria (Unit 1), subject to the
conditions listed below.
The applicant has applied for a CUP to a11ow for the continued operation of Johnnie's New York
Pizzeria restaurant in its current tenant space. Currently, this restaurant has a 350-square foot service
area and the hours of operation are from 10:00 a.m. to 8:00 p.m. daily. However, the applicant has
requested that this CUP modify the existing hours of operation to allow the restaurant to close at
10:00 p.m.. Currently there are no plans to utilize these additional hours of operation, but the
applicant would like the flexibility to modify the hours of operation if the demand is present. In
addition, there is currently outdoor dining on a patio that is located directly adjacent to the rear of the
tenant space; this outdoor dining will be eliminated as part of the proposed project. A restaurant has
been in this tenant space prior to the incorporation ofthe City. Currently, acoustic music is provided
during the weekend with dinner service and the applicant would like to continue to offer live acoustic
music as part of its dinning service. To date, no complaints have been filed with the City regarding
music in the restaurant.
Pursuant to M.M.C. Sections 17.24.030(B) and (D) restaurants and live music are conditionally
permitted uses in the CC zoning district. Based on evidence in the record including all written and
oral testimony and pursuant to M.M.C. Section 17.66.080, the Planning Commission hereby makes
the following findings offact and approves CUP No. 14-002.

Finding 1. The proposed use is one that is conditionally permitted within the subject zone and
complies with the intent ofall ofthe applicable provisions ofTitle 17 ofthe Malibu Municipal Code.
Pursuant to M.M.C. Section 17.24.030(B), restaurants are conditionally permitted uses in the CC
zoning district. In addition, M.M.C. Section 17.24.030(D) allows for the live music and the property
owner would like to offer patrons indoor live acoustic music. The project has been conditioned to
comply with all applicable provisions ofthe M.M.C.

Finding 2. The proposed use would not impair the integrity and character of the zoning district in
which it is located.
The proposed project is located at 22333 Pacific Coast Highway which is currently developed with a
shopping center which houses the proposed restaurant as well as a second restaurant which is the
subject of CUP application No. 14-001 (Thai Dishes). The surrounding properties are developed with
a mix of commercial and residential land uses. It is not expected that the proposed restaurant use
would impair the integrity and character ofthe CC zoning district.
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Finding 3. The subject site is physically suitablefor the type ofland use being proposed.

part

The proposed project will not affect the overall exterior ofthe physical structure. Currently, a CDP is
being processed as a component of this application which will approve the remodel of the existing
shopping center. In addition, a new AOWTS will be installed and that system has been designed to
support the two proposed restaurant uses that are anticipated as
of the daily operation of the
shopping center. The existing parking lot will be restriped as part of the project approval and a
parking study was reviewed by the City's Public Works Department which determined that the
existing parking could support the proposed restaurant use. In addition, the City's Public Works
Deparhnent has .determined that given the hours of operation and the amount of vehicles traveling
along Pacific Coast Highway, left-hand turns from the parking lot and onto Pacific Coast Highway
should be prohibited. A condition of approval has been included in this resolution requiring the
posting of no left-hand turn signage onto Pacific Coast Highway.
Finding 4. The proposed use is compatible with the land uses presently on the subjectproperty and in
the surrounding neighborhood.
As discussed in Finding E2,the site has been commercially developed since 1955, and as part of that
development, two restaurants are currently operating onsite. The proposed use will not result in an
expansion of the previously approved restaurant use or any other use on the site. In addition, a
parking study was completed that determined that the proposed hours of operation would not impact
surrounding uses. Therefore, the use is compatible with onsite uses and other uses in the surrounding
neighborhood.
Finding 5. The proposed use would be compatible with existing and future Zand uses within the
zoning district and the general area in which the proposed use is to be located.
The restaurant will continue to operate in its current tenant space and no changes to the existing hours
of operation or service area are proposed. The subject property is zoned commercial and was
developed under commercial standards; therefore, the proposed use is compatible with existing and
future land uses within the zoning district. The proposed use is compatible with the general area in
which it is located in that the surrounding land uses are comprised of a wide range of commercial and
residential uses.
Finding 6. There would be adequate provisionsfor water, sanitation, and public utilities and services
to 'ensure that the proposed use would not be detrimental to public health and safety and the project
does not affect solar access or adversely impact existing public and private views, as defined by the
staff.
The proposed use will be served by existing utilities. Consequently, the City Environmental Health
Administrator has reviewed the proposal and determined that the AOWTS that is included as part of
this resolution can accommodate the proposed use. The project will not affect solar access or
adversely impact existing public or private views.
Finding 7. There would be adequate provisionsfor public access to serve the subjectproposal.
The subject application will allow for the operation of a restaurant on a site that has been
Planning Commission Resolution No. 14-70
Page 15 of31

commercially developed since 1955. The restaurant is located along Pacific Coast Highway and
based on the submitted paxking assessment the use is not expected to have an impact on surrounding
parking or tr~c flows since adequate parking is provided onsite. Therefore, it is not expected that
the proposed use will impact beach parking along Pacific Coast Highway.
Finding 8. The proposed use is consistent with the goals, objectives, policies, and general land uses
ofthe General Plan.
The use is a conditionally permitted commercial use in the CC zoning district and, as conditioned, is
consistent with goals, objectives and policies of the General Plan. In addition, restaurant uses on the
subject property have been in place prior to the adoption ofthe City's General Plan. Furthermore, the
use is located in an area identified for visitor serving uses.
Finding 9.

The proposed project complies with all applicable requirements ofstate and local law.

The proposed project will comply with all applicable requirements of state and local law and is
conditioned to comply with any relevant approvals, permits, and licenses from the City of Malibu and
other related agencies the Regional Water Quality Control Board and the Los Angeles County Fire
Department.
Finding 10. The proposed use would not be detrimental to the public interest, health, safety,
convenience or welfare.
Restaurants and live music are conditionally pernutted uses in the CC zoning district. As
conditioned, the proposed uses will not be detrimental to the public interest, health, safety,
convenience, or welfare.
Finding 11. If the project is located in an area determined by the City to be at risk from earth
movement, flooding or liquefaction, there is clear and compelling evidence that the proposed
development is not at riskfrom these hazards.
The project will not be at risk from earth movement and flood hazards since the application only
involves a change in use on an existing, developed property. The building footprint and envelope
will not change; therefore, there is no new impact related to earth movement, flooding, or
liquefaction.
Section 6.

Planning Commission Action.

Based on the foregoing findings and evidence contained within the record, the Planning Commission
hereby approves Coastal Development Permit No. 13-072, Variance No. 13-038, Site Plan Review
No. 14-023, Demolition Permit No. 13-025, and Conditional Use Permit Nos. 14-001 and 14-002,
subject to the following conditions.
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Section 7.

Conditions of Approval.

1.

The property owners, and their successors in interest, shall indemnify and defend the City of
Malibu and its officers, employees and agents from and against all liability and costs relating
to the City's actions concerning this project, including (without limitation) any award of
litigation expenses in favor of any person or entity who seeks to challenge the validity of any
of the City's actions or decisions in connection with this project. The City shall have the sole
right to choose its counsel and property owners sha11 reimburse the City's expenses incurred
in its defense ofany lawsuit challenging the City's actions concerning this project.

2.

Approval ofthis application is to allow for the following:
• Demolition of an unpermitted storage shed;
• Remodel of the existing commercial structure, which will result in the modification of 27
percent ofthe existing walls;
• New roof and parapet;
• Glass storefronts with awnings;
• New landscaping along the storefronts and on the slope for stabilization purposes;
• Exterior lighting -Dark Sky compliant lighting;
• Six foot tall retaining wa11s behind the existing building and on the slope;
• New second floor balcony/walkway;
• Slope repair;
• Landscaping;
• No changes to the structure ofthe existing pole sign;
• Signage not proposed with this project and new signage subject to separate permit;
• Community seating in rear patio for customers and employees, no restaurant use;
• Parking Lot;
0 43 Spaces; S less than current
o Restriping and slurring ofthe existing asphalt pavement
o No left-hand turn sign
• Insta.11ation ofa new alternative onsite wastewater treatment system; and
• Conditional Use Permit No. 14-001 (Thai Dishes /Unit 107)
o Hours of operation: Sunday through Thursday 10:00 a.m. to 10:00 p.m.; and
Friday and Saturday: 10:00 a.m. to 11:00 p.m.
0 866 square feet of service area
0 57 seats indoor seating; outdoor seating eliminated
o Live or recorded music
o No changes in liquor license —beer and wine only.
• Conditional Use Permit No. 14-001 (former Johnnie's New York Pizzeria /Unit 1)
o Hours of operation: Daily: 10:00 a.m. to 10:00 p.m.
0 350 square feet of service area
0 29 seats indoor seating; outdoor seating eliminated
o Live or recorded music
o No liquor license.
• Does not allow for continued use offormer third restaurant(China Den.

3.

Subsequent submittals for this project shall be in substantial compliance with plans on-file
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with the Planning Department, date-stamped May 6, 2014. In the event the project plans
conflict with any condition of approval, the condition shall take precedence.
4.

Pursuant to LIP Section 13.18.2, this permit and rights conferred in this approval shall not be
effective until the property owner signs and returns the Acceptance of Conditions Affidavit
accepting the conditions set forth herein. The applicant shall file this form with the Planning
Department within 10 days ofthis decision and prior to issuance ofany development permits.

5.

The applicant shall submit three (3) complete sets of plans to the Planning Department for
consistency review and approval prior to the issuance ofany building or development permits.

6.

This resolution, signed Acceptance of Conditions Affidavit and all Department Review
Sheets, attached to the agenda report for this project, sha11 be copied in their entirety and
placed directly onto a separate plan sheet behind the cover sheet of the development plans
submitted to the City of Malibu Environmental Sustainability Department for plan check.

7.

This CDP sha11 be null and void if the project has not commenced within three (3) years after
issuance ofthe permit, unless a time extension has been granted, or work has commenced and
substantial progress has been made (as determined by the Building Official) and the work is
continuing under a valid building permit. If no building permit is required, the CDP approval
shall expire after three years from the date of final planning approval if construction is not
completed. Extension of the permit may be granted by the approving authority for due cause.
Extensions shall be requested in writing by the applicant or authorized agent prior to
expiration ofthe three-year period and shall set forth the reasons for the request.

8.

Any questions of intent or interpretation of any condition of approval will be resolved by the
Planning Director upon written request of such interpretation.

9.

Minor changes to the approved plans or the conditions of approval may be approved by the
Planning Director, provided such changes achieve substantially the same results and the
project is still in compliance with the M.M.C. and the LCP. Revised plans reflecting the
minor changes and additional fees shall be required.

10.

Pursuant to LIP Section 13.20, development pursuant to an approved CDP shall not
commence until the CDP is effective. The CDP is not effective until all appeals have been
exhausted.

Cultural Resources
11.

In the event that potentially important cultural resources are found in the course of geologic
testing or during construction, work shall immediately cease until a qualified archaeologist
can provide an evaluation of the nature and significance of the resources and until the
Planning Director can review this information. Thereafter, the procedures contained in LIP
Chapter 11 and those in M.M.C. Section 17.54.040(D)(4)(b) shall be followed.

12.

If human bone is discovered during geologic testing or during construction, work shall
immediately cease and the procedures described in Section 7050.5 of the California Health
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and Safety Code shall be followed. Section 7050.5 requires notification ofthe coroner. Ifthe
coroner determines that the remains are those of a Native American,the applicant shall notify
the Native American Heritage Commission by phone within 24 hours. Following notification
of the Native American Heritage Commission, the procedures described in Section 5097.94
and Section 5097.98 ofthe California Public Resources Code shall be followed.
Building Plan Check
Demolition/Solid Waste

13.

Prior to demolition activities, the applicant shall receive Planning Department approval for
compliance with conditions of approval.

14.

The applicant/property owner shall contract with a City approved hauler to facilitate the
recycling of all recoverable/recyclable material. Recoverable material shall include but shall
not be limited to: asphalt, dirt and earthen material, lumber, concrete, glass, metals, and
drywall.

15.

Prior to the issuance of a building/demolition permit, an
davit and Certification to
implement a Waste Reduction and Recycling Plan(WRRP) shall be signed by the Owner or
Contractor and submitted to the Environmental Sustainability Department. The WRRP shall
indicate the agreement of the applicant to divert at least 50 percent of all construction waste
generated by the project.

16.

No demolition permit sha11 be issued until building permits are approved for issuance.
Demolition of the existing structure and initiation of reconstruction must take place within a
six month period. Dust control measures must be in place if construction does not commence
within 30 days.

17.

The project developer sha11 utilize licensed subcontractors and ensure that all asbestoscontaining materials and lead-based paints encountered during demolition activities are
removed,transported, and disposed ofin full compliance with all applicable federal, State and
local regulations.

Geology
All recommendations of the consulting certified engineering geologist or geotechnical
engineer and/or the City Geologist shall be incorporated into all final design and construction
including foundations, grading, sewage disposal, and drainage. Final plans shall be reviewed
and approved by the City Geologist prior to the issuance of a grading permit.

19.

Final
approved by the City Geologist shall be in substantial conformance with the
approved CDP relative to construction, grading, sewage disposal and drainage. Any
substantial changes may require a CDP amendment or a new CDP.
plans

18.
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Onsite Wastewater TreatmentSystem
20.

Approval for occupancy discharging high strength wastewater shall not be issued prior to the
installation of the wastewater system upgrade proceeding under separate permit for Coastal
Development Pernut No. 13-072.

21.

Prior to the issuance of a building pernut the applicant shall demonstrate, to the satisfaction of
the Building Official, compliance with the City of Malibu's Onsite Wastewater Treatment
regulations including provisions of LIP Section 18.9 related to continued operation,
maintenance and monitoring ofthe AOWTS.

22.

Prior to final Environmental Health approval, a final AOWTS plot plan shall be submitted
showing an AOWTS design meeting the minimum requirements of the Malibu Plumbing
Code and the LCP, including necessary construction details, the proposed drainage plan for
the developed property and the proposed landscape plan for the developed property. The
AOWTS plot plan shall show essential features of the AOWTS and must fit onto an 11 inch
by 17 inch sheet leaving a five inch margin clear to provide space for a City applied legend.
Ifthe scale of the plans is such that more space is needed to clearly show construction details
and/or all necessary setbacks, larger sheets may also be provided(up to a maximum size of 18
inches by 22 inches).

23.

Any above-ground equipment associated with the installation of the AOWTS shall be
screened from view by a solid wall or fence on all four sides. The fence or walls sha11 not be
higher than 42 inches tall.

24.

The final design report shall contain the following information (in addition to the items listed
above).
a.
Required treatment capacity for wastewater treatment and disinfection systems. The
treatment capacity sha11 be specified in terms of flow rate, gallons per day, and shall
be supported by calculations relating the treatment capacity to the number of bedroom
equivalents, plumbing fixture equivalents, and/or the subsurface effluent dispersal
system acceptance rate. The fixture unit count must be clearly identified in association
with the design treatment capacity, even if the design is based on the number of
bedrooms. Average and peak rates of hydraulic loading to the treatment system shall
be specified in the final design;
b.
Description of proposed wastewater treatment and/or disinfection system equipment.
State the proposed type of treatment systems) (e.g., aerobic treatment, textile filter
ultraviolet disinfection, etc.); major components, manufacturers, and model numbers
for "package" systems; and conceptual design for custom engineered systems;
c.
Specifications, supporting geology information, and percolation test results for the
subsurface effluent dispersal portion of the onsite wastewater disposal system. This
must include the proposed type of effluent dispersal system (drainfield, trench,
seepage pit subsurface drip, etc.) as well as the system's geometric dimensions and
basic construction features. Supporting calculations shall be presented that relate the
results of soils analysis or percolation/infiltration tests to the projected subsurface
effluent acceptance rate, including any unit conversions or safety factors. Average and
peak rates of hydraulic loading to the effluent dispersal system shall be specified in the
final design. The projected subsurface effluent acceptance rate sha11 be reported in
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d.

e.

units of total gallons per day and gallons per square foot per day. Specifications for
the subsurface effluent dispersal system sha11 be shown to accommodate the design
hydraulic loading rate (i.e., average and peak AOWTS effluent flow, reported in units
of gallons per day). The subsurface effluent dispersal system design must take into
account the number of bedrooms, fixture units and building occupancy characteristics;
and
All final design drawings sha11 be submitted with the wet signature and typed name of
the AOWTS designer. If the scale of the plan is such that more space is needed to
clearly show construction details, larger sheets may also be provided (up to a
maximum size of 18 inch by 22 inch, for review by Environmental Health). Note: For
AOWTS final designs, full-size plans are required for review by Building Safety
Division and/or Planning Department.
H2O Traffic Rated Slab: Submit plans and structural calculations for review and
approval by the Building Safety Division prior to Environmental Health final
approval.

25.

Prior to final Environmental Health approval, the applicant shall provide engineer's
certification for reduction in setbacks to buildings or structures: All proposed reductions in
setback from the OWTS to structures (i.e., setbacks less than those shown in Malibu
Plumbing Code Take K-1) must be supported by a letter from the project structural engineer
and a letter from the project soils engineer (i.e., a geotechnical engineer or civil engineer
practicing in the area of soils engineering). Both engineers must certify unequivocally that
the proposed reduction in setbacks from the treatment tank and effluent dispersal area will not
adversely affect the structural integrity of the OWTS, and will not adversely affect the
structural integrity ofthe structures for which the Table K-1 setback is reduced. Construction
drawings submitted for plan check must show OWTS components in relation to those
structures from which the setback is reduced. All proposed reductions in setback from the
OWTS to buildings (i.e., setbacks less than those shown in Table K-1)also must be supported
by a letter from the project architect, who must certify unequivocally that the proposed
reduction in setbacks will not produce a moisture intrusion problem for. the proposed
building(s). If the building designer is not aCalifornia-licensed architect, then the required
architect's certification may be supplied by an engineer who is responsible for the building
design with respect to mitigation of potential moisture intrusion from reduced setbacks to the
wastewater system. In this case, the engineer must include in his/her letter an explicit
statement of responsibility for mitigation of potential moisture intrusion. If any specific
construction features axe proposed as part of a moisture intrusion mitigation system in
connection with the reduced setback, then the architect or engineer must provide associated
construction documents for review and approval during Building Safety plan check. The
wastewater plans and the construction plans must be specifically referenced in all certification
letters.

26.

The following note shall be added to the plan drawings included with the OWTS final design:
"Prior to commencing work to abandon, remove, or replace the existing Onsite Wastewater
Treatment System(OWTS)components, an `OWTS Abandonment Permit' sha11 be obtained
from the City of Malibu. All work performed in the OWTS abandonment, removal or
replacement area sha11 be performed in strict accordance with all applicable federal, state, and
local environmental and occupational safety and health regulatory requirements. The
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obtainment of any such required permits or approvals for this scope of work shall be the
responsibility ofthe applicant and their agents."
27.

A covenant running with the land shall be executed by the property owner and recorded with
the Los Angeles County Recorder's Office. Said covenant shall serve as constructive notice
to any successors in interest that: 1) the private sewage disposal system serving the
development on the property does not have a 100 percent expansion effluent dispersal area
(i.e., replacement disposal fields) or seepage pit(s)), and 2) if the primary effluent dispersal
area fails to drain adequately, the City of Malibu may require remedial measures including,
but not limited to, limitations on water use enforced through operating permit and/or repairs,
upgrades or modifications to the private sewage disposal system. The recorded covenant shall
state and acknowledge that future maintenance andlor repair of the private sewage disposal
system may necessitate interruption in the use of the private sewage disposal system and,
therefore, any buildings) served by the private sewage disposal system may become nonhabitable during any required future maintenance and/or repair. Said covenant sha11 be in a
form acceptable to the City Attorney and approved by the Building Safety Division.

28.

Proof of ownership of subject property shall be submitted to the City Environmental Health
Administrator.

29.

An operations and maintenance manual specified by the AOWTS designer shall be submitted
to the City Environmental Health Administrator. This shall be the same operations and
maintenance manual submitted to the owner andlor operator of the proposed AOWTS
following installation.

30.

Prior to final Environmental Health approval, a maintenance contract executed between the
owner of the subject property and an entity qualified in the opinion of the City of Malibu to
maintain the proposed AOWTS after construction shall be submitted. Only original wet
signature documents are acceptable and shall be submitted to the City Environmental Health
Administrator.

31.

Prior to final Environmental Health approval, a covenant which runs with the land shall be
executed between the City of Malibu and the holder of the fee simple absolute as to subject
real property and recorded with the Los Angeles County Recorder's Office. Said covenant
shall serve as constructive, notice to any future purchaser for value that the AOWTS serving
subject property is an alternative method of onsite wastewater disposal pursuant to the City of
Malibu Uniform Plumbing Code, Appendix K, Section 10). Said covenant sha11 be provided
by the City of Malibu Environmental Health Administrator and shall be submitted to the City
of Malibu with proofofrecordation by the Los Angeles County Recorder.

32.

The City Geologist and Geotechnical Engineer's final approval shall be submitted to the City
Environmental Health Administrator.

33.

In accordance with M.M.C. Chapter 15.14, an application shall be made to the Environmental
and Building Safety Division for an OWTS operating permit.
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Grading/Drainage/Hydrology

34.

The non-exempt grading for the project shall not exceed a total of 1,000 cubic yards, cut and
fill.

35.

The Total Grading Yardage Verification Certificate(December 21,2013)shall be copied onto
the coversheet ofthe Grading Plan. No alternative formats or substitute may be accepted.

36.

A Grading and Drainage Plan containing the following information shall be approved, and
submitted to the Public Works Department, prior to the issuance of grading permits for the
project:
a.
Public Works Department general notes;
b.
The existing and proposed square footage of impervious coverage on the property
shall be shown on the grading plan (including separate areas for buildings, driveways,
walkways, parking,tennis courts and pool decks);
c.
The limits ofland to be disturbed during project development sha11 be delineated and a
total area shall be shown on this plan. Areas disturbed by grading equipment beyond
the limits of grading, areas disturbed for the installation ofthe septic system, and areas
disturbed for the installation of the detention system shall be included within the area
delineated;
d.
The limits ofland to be disturbed during project development shall be delineated and a
total area of disturbance should be shown on this plan. Areas disturbed by grading
equipment beyond the limits of grading shall be included within the area delineated;
e.
If the property contains rare, endangered or special status species as identified in the
Biological Assessment, this plan sha11 contain a prominent note identifying the areas
to be protected (to be left undisturbed). Fencing of these areas shall be delineated on
this plan is required by the City Biologist;
f.
The grading limits sha11 include the temporary cuts made for retaining walls,
buttresses and over excavations for fill slopes; and
g.
Private storm drain systems shall be shown on this plan. Systems greater than 12
inches in diameter shall also have a plan and profile for the system included with this
plan.

37.

A Wet Weather Erosion and Sediment Control Plan is required, and sha11 be submitted to the
Public Works Department prior to the issuance of grading permits if grading or construction
activity is anticipated to occur during the rainy season. The following elements shall be
included in this plan:
a. Locations where concentrated runoff will occur;
b. Plans for the stabilization of disturbed areas of the property, landscaping and hardscape,
along with the proposed schedule for the installation of protective measures;
c. Location and sizing criteria for silt basins, sandbag barriers and silt fencing; and
d. Stabilized construction entrance and a monitoring program for the sweeping of material
tracked offsite.

38.

A Storm Water Pollution Prevention Plan (SWPPP) shall be submitted for review and
approval by the Public Works Department prior to issuance of building permits. This plan
shall include:
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a. Dust Control Plan for the management of fugitive dust during extended periods without
rain;
b. Designated areas for the storage of construction materials that do not disrupt drainage
patterns or subject the material to erosion by site runoff;
c. Designated areas for the construction portable toilets that separates them from storm water
runoff and limits the potential for upset; and
d. Designated areas for disposal and recycling facilities for solid waste separated from the
site drainage system to prevent the discharge ofrunoffthrough the waste.
39.

Storm drainage improvements are required to mitigate increased runoff generated by property
development. The applicant shall have the choice of one method specified within LIP Section
17.3.2.B.2.

40.

A Storm Water Management Plan(SWMP)shall be submitted for review and approval of the
Public Works Director. The SWMP shall be prepared in accordance with the LIP Section
17.3.2 and all other applicable ordinances and regulations.

41.

A digital drawing (AutoCAD)of the project's private storm drain system, public storm drain
system within 250 feet of the property limits, and post-construction BMPs shall be submitted
to the Public Works Department prior to the issuance of grading or building permits. The
digital drawing shall adequately show all storm drain lines, inlets, outlet, post-construction
BMP's and other applicable facilities. The digital drawing shall also show the subject
property, public or private street, and any drainage easements.

42.

The applicant shall label all City/County storm drain inlets within 250 feet from each property
line per the City of Malibu's standard label template. A note shall be placed on the project
plans that address this condition.

43.

Earthmoving during the rainy season (extending from November 1 to March 31) shall be
prohibited for development that includes grading on slopes greater than 4 to 1. Approved
grading operations shall not be undertaken unless there is sufficient time to complete grading
operations before the rainy season. If grading operations are not completed before the rainy
season begins, grading sha11 be halted and temporary erosion control measures shall be put
into place to minimize erosion until grading resumes after March 31, unless the Planning
Director or Deputy Building Official determines that completion of grading would be more
protective ofresources.

44.

Exported soil from a site sha11 be taken to the Los Angeles County landfill or to a site with an
active grading permit and the ability to accept the material in compliance with LIP Section
8.3.

45.

All cut and fill slopes shall be stabilized with landscaping at the completion offinal grading.

46.

A Water Qualify Management Plan(WQMP)shall be submitted for review and approval of
the Public Works Director. The WQMP shall be prepared in accordance with the LIP Section
17.3.3 and all other applicable ordinances and regulations. The WQMP sha11 be supported by
a hydrology and hydraulic study that identifies all areas contributory to the property and an
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analysis of the pre-development and post-development drainage on the site. The following
elements shall be included within the WQMP:
a.
Site Design Best Management Practices(BMPs);
b.
Source Control BMPs;
c.
Treatment Control BMPs;
d.
Drainage improvements;
e.
Methods for onsite percolation, site re-vegetation and an analysis for off-site project
impacts;
f.
Measures to treat and infiltrate runofffrom impervious areas;
g.
A plan for the maintenance and monitoring of the proposed treatment BMPs for the
expected life ofthe structure;
h.
A copy ofthe WQMP shall be filed against the property to provide constructive notice
to future property owners of their obligation to maintain the water quality measures
installed during construction prior to the issuance of grading or building permits; and
i.
The WQMP sha11 be submitted to the Building and Safety Public Counter and the fee
applicable at the time of submittal for review of the WQMP shall be paid prior to the
start of the technical review. Once the plan is approved and stamped by the Public
Works Department,the original signed and notarized document shall be recorded with
the County Recorder. A certified copy of the WQMP shall be submitted prior to the
Public Works Department approval of building plans for the project.
Water Quality/ Water Service
47.

Prior to the issuance of a building permit, the applicant sha11 submit an updated Will Serve
letter from Los Angeles County Waterworks District No. 29 to the Planning Department
indicating the ability ofthe property to receive adequate water service.

Construction /Framing
48.

Construction hours shall be limited to Monday through Friday from 7:00 a.m. to 7:00 p.m.
and Saturdays from 8:00 a.m. to 5:00 p.m. No construction activities shall be pernutted on
Sundays or City-designated holidays.

49.

Construction management techniques, including minimizing the amount of equipment used
simultaneously and increasing the distance between emission sources, shall be employed as
feasible and appropriate. All trucks leaving the construction site shall adhere to the California
Vehicle Code. In addition, construction vehicles shall be covered when necessary; and their
tires rinsed prior to leaving the property.

50.

All new development, including construction, grading, and landscaping shall be designed to
incorporate drainage and erosion control measures prepared by a licensed engineer that
incorporate structural and non-structural Best Management Practices (BMPs) to control the
volume, velocity and pollutant load ofstorm water runoffin compliance with all requirements
contained in LIP Chapter 17, including:
a. Construction sha11 be phased to the extent feasible and practical to limit the amount of
disturbed areas present at a given time.
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b.
c.

d.

51.

Grading activities shall be planned during the southern California dry season (April
through October).
During construction, contractors shall be required to utilize sandbags and berms to
control runoff during on-site watering and periods ofrain in order to minimize surface
water contamination.
Filter fences designed to intercept and detain sediment while decreasing the velocity
ofrunoff shall be employed within the project site.

When framing is complete, a site survey shall be prepared by a licensed civil engineer or
architect that states the finished ground level elevation and the highest roof member elevation.
Prior to the commencement of further construction activities, said document shall be
submitted to the assigned Building Inspector and Planning deparirnent for review and sign off
on framing.

Colors and Materials

52.

The project sha11 incorporate colors and exterior materials that are compatible with the
surrounding landscape.
a. Acceptable colors shall be limited to colors compatible with the surrounding
environment(earth tones)including shades of green, brown and gray, with no white or
light shades and no bright tones. Colors shall be reviewed and approved by the
Planning Director and clearly indicated on the building plans.
b. The use of highly reflective materials shall be prohibited except for solar energy
panels or cells, which shall be placed to minimize significant adverse impacts to
public views to the maximum extent feasible.
c. All windows shall be comprised ofnon-glare glass.

53.

All driveways shall be a neutral color that blends with the surrounding landforms and
vegetation. Retaining walls shall incorporate veneers, texturing and/or colors that blend with
the surrounding earth materials or landscape. The color of driveways and retaining walls sha11
be reviewed and approved by the Planning Director and clearly indicated on all grading,
improvement and/or building plans.

Lighting
54.

Exterior lighting sha11 be minimized, shielded, or concealed and restricted to low intensity
features, so that no light source is directly visible from public view. Permitted lighting sha11
conform to the following standards:
a.
Lighting for walkways shall be limited to fixtures that do not exceed two feet in height
and are directed downward, and limited to 850 lumens (equivalent to a 60 watt
incandescent bulb);
b.
Security lighting controlled by motion detectors may be attached to the residence
provided it is directed downward and is limited to 8501umens;
c.
Driveway lighting shall be limited to the minimum lighting necessary for safe
vehicular use. The lighting shall be limited to 8501umens;
d.
Lights at entrances as required by the Building Code shall be permitted provided that
such lighting does not exceed 8501umens;
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e.
f.

Site perimeter lighting shall be prohibited; and
Outdoor decorative lighting for aesthetic purposes is prohibited.

55.

No permanently installed lighting shall blink, flash, or be of unusually high intensity or
brightness. Lighting levels on any nearby property from artificial light sources on the subject
property(ies) shall not produce an illumination level greater than one foot candle.

56.

Night lighting from exterior and interior sources sha11 be minimized. All exterior lighting
shall be low intensity and shielded directed downward and inward so there is no offsite glare
or lighting of natural habitat areas. High intensity lighting ofthe shore is prohibited.

57.

All lighting fixtures shall be downward facing and Dark Sky compliant.

58.

With the exception of safety lighting, all shopping center lighting shall be tuned off 30
minutes after the close of business.

59.

All exterior building lighting shall not be final until thirty (30) days after installation during
which period the Planning Director may order dimming of any illumination found to be
excessive bright.

Biology/Landscaping
60.

Invasive plant species, as determined by the City of Malibu, are prohibited.

61.

Vegetation shall be situated on the property so as not to significantly obstruct the primary
view from private property at any given time(given consideration of its future growth).

62.

The landscape plan shall prohibit the use of building materials treated with toxic compounds
such as copper arsenate.

63.

The landscape and fuel modification plan shall protect natural resources in accordance with
the LCP. All areas shall be planted and maintained as described in the landscape and fuel
modification plan. Failure to comply with the landscape conditions is a violation of the
conditions of approval for this project.

64.

Earthmoving shall be scheduled only during the dry season from April 1 through October 31.
If it becomes necessary to conduct earthmoving activities from November 1 through March
31, a comprehensive erosion control plan shall be submitted to the City Biologist for approval
prior to the issuance of a grading permit and implemented prior to initiation of vegetation
removal and/or earthmoving activities.

Fuel Modification
65.

The project shall receive LACFD approval of a Final Fuel Modification Plan prior to the
issuance offinal building permits.
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Prior to Occupancy
66.

Prior to issuing a Certificate of Occupancy,the City Biologist shall inspect the project site and
determine that all planning conditions to protect natural resources are in compliance with the
approved plans.

67.

Prior to Final Building inspection, the applicant shall provide the Environmental
Sustainability Department with a Final Waste Reduction and Recycling Summary Report
(Summary Report). The Final Summary Report shall designate all material that were land
filled or recycled, broken down by material types. The Environmental Sustainability
Department sha11 approve the final Summary Report.

68.

The applicant shall request a final planning inspection prior to final inspection by the City of
Malibu Building Safety Division. A Certificate of Occupancy shall not be issued until the
Planning Department has determined that the project complies with this coastal development
permit. A temporary Certificate of Occupancy may be granted at the discretion of the
Planning Director, provided adequate security has been deposited with the City to ensure
compliance should the final work not be completed in accordance with this permit.

69.

Any construction trailer, storage equipment or similar temporary equipment not permitted as
part of the approved scope of work sha11 be removed prior to final inspection and approval
and if applicable, the issuance ofthe certificate of occupancy.

Deed Restrictions
70.

The property owner is required to execute and record a deed restriction which shall indemnify
and hold harmless the City, its officers, agents, and employees against any and all claims,
demands, damages, costs and expenses of liability arising out of the acquisition, design,
construction, operation, maintenance, existence or failure of the permitted project in an area
where an extraordinary potential for damage or destruction from wildfire exists as an inherent
risk to life and property. The property owner shall provide a copy of the recorded document
to Planning department staff prior to final planning approval.

Site Specific Conditions
71.

No left-hand turn movements to Pacific Coast Highway from the parking lot shall be allowed.
The applicant shall post signs and arrows on each driveway entry that leads to Pacific Coast
Highway.

72.

The applicant sha11 submit a master sign program application for the Planning Director's
approval unless such request is subject to the Planning Commission's review pursuant to the
M.M.C.

Restaurant Operations
73.

The approved hours of operation for the restaurants are as follows:
A.
Thai Dishes(Unit 107)
Planning Commission Resolution No. 14-70
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a.
b.
B.

Sunday through Thursday: 10:00 am to 10:00 pm
Friday and Saturday: 10:00 am to 11:00 pm

Johnnie's New York Pizzeria(Unit 1)
a.
Daily: 10:00 am to 10:00 pm

74.

All music (live or recorded) shall not be audible outside the restaurant or on surrounding
properties.

75.

All music shall be an accessory amenity to the restaurant dining.

76.

Noise emanating from the premises shall not be audible at a distance of five feet of any
residential unit between the hours of 10:00 p.m. and 7:00 a.m., as required by M.M.C. Section
8.24.050(L).

77.

The conditional use permits only contemplates and authorizes a restaurant as the primary use
of the premises. Accordingly, at least 51% of all gross revenues must be derived from the
sale offood.

78.

The restaurant shall contain aself-contained wash area, equipped with grease trap, shall be
properly connected to Septic System.

79.

At all times during the conduct of the permitted use within the Thai Dishes location the
pernuttee shall maintain and keep in effect valid licensing approval from the Department of
Alcoholic Beverage Control(ABC). Should such licensing be denied, expire or lapse at any
time in the future, this permit shall become null and void.
A copy of the current ABC license shall be kept on the premises of the establishment (Thai
Dishes) and be presented to City staff including City's Planning Director, Code Enforcement
officers, law enforcement officers or their duly authorized representatives, upon request.

80.

81.

The outdoor patio abutting the building shall not be used as additional restaurant service area.

82.

No trash, recycling pickup or delivery trucks sha11 be permitted on site between the hours of
10:00 p.m. and 7:00 a.m. Additionally, bottles and glass containers shall not be emptied into
outdoor trash or recycling bins between the hours of 10:00 p.m. and 7:00 a.m.

83.

No restaurant, food packager, retail food vendor, vendor or nonprofit food provider shall
provide prepared food to its customers in any food packaging that utilizes expanded
polystyrene. "Expanded polystyrene" means ~.nd includes blown polystyrene and expanded
and extruded foams (sometimes incorrectly called Styrofoam, a Dow Chemical Company
trademarked form of polystyrene foam insulation) which are thermoplastic petrochemical
materials utilizing a styrene monomer and processed by any number of techniques including,
but not limited to, fusion of polymer spheres (expandable bead polystyrene), injection
molding,foam molding, and extrusion-blow molding (extruded foam polystyrene). Expanded
polystyrene is generally used to make cups, bowls, plates, trays, clamshell containers, meat
trays and egg cartons.
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84.

The tenant shall comply with the requirements set forth in M.M.C. Chapter 9.28 (Ban on
Plastic Shopping Bags). No retail establishment, restaurant, vendor or nonprofit vendor shall
provide plastic bags or compostable bags to customers. This requirement applies to plastic or
compostable bags provided at the point of sale for the purpose of carrying away goods.

Operation of the Shopping Center
85.

Outdoor wash areas shall be covered, paved, and connected to the septic system. The wash
axea must have secondary containment system.

86.

Drainage from adjoining roofs and pavement areas shall be diverted around the trash
container areas.

87.

Trash container areas must be screened or walled to prevent off-site transport oftrash.

88.

No trash or recycling pick up is permitted between the hours of 10:00 p.m. and 8:00 a.m.

89.

Bottles and glass containers shall not be emptied into outdoor trash or recycling bins between
11 p.m. and 7 a.m.

Fined Conditions
90.

This coastal development permit and associated conditional use permits shall run with the
land and bind all future owners ofthe property.

91.

Violation of any of the conditions of this approval may be cause for revocation of the coastal
development permit and termination of all rights granted there under.

92.

The conditions under which this conditional use permit was approved may be modified by the
City without the consent ofthe property owner,tenant or operator ifthe Planning Commission
finds that the use is creating a nuisance.

93.

This conditional use permit shall become null and void should the use for which the
conditional use permit was granted cease for six successive calendar months, except in the
case of natural disaster.

94. If it has cause to believe that grounds for revocation or modification may exist, the Planning
Commission sha11 hold a public hearing upon the question of modification or revocation of
this conditional use permit pursuant to M.M.C. Section 17.66.100(C). T'he conditional use
permit may be revoked if the Planning Commission fords that one or more of the following
conditions exists:
a.
The conditional use permit was obtained in a fraudulent manner.
b.
The use for which the conditional use permit was granted has ceased or was
suspended for at least six successive calendar months.
c.
One or more ofthe conditions found within this resolution have not been
substantially met.
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Section 6.

Certification.

The Planning Commission shall certify the adoption ofthis Resolution.
PASSED,APPROVED AND ADOPTED this 7~' day of July 2014.

M

ER

N,Planning

fission Chair

ATTEST:

PATRICIA SALAZ

ecording Secretary

LOCAL APPEAL -Pursuant to .Local Coastal Program Local Implementation Plan (LIP) Section
13.20.1 (Local Appeals) a decision made by the Planning Commission may be appealed to the City
Council by an aggrieved person by written statement setting forth the grounds for appeal. An appeal
shall be filed with the City Clerk within 10 days and shall be accompanied by an appeal form and
filing fee, as specified by the City Council. Appeal forms may be found online at
www.malibucity.org, in person at City Hall, or by calling(310)456-2489, ext. 245.
COASTAL COMMISSION APPEAL — An aggrieved person may appeal the Planning Commission's
decision to the Coastal Commission within 10 working days of the issuance of the City's Notice of
Final Action. Appeal forms may be found online at www.coastal.ca.gov or in person at the Coastal
Commission South Central Coast District office located at 89 South California Street in Ventura, or
by calling(805)585-1800. Such an appeal must be filed with the Coastal Commission, not the City.
*Not applicable for conditional use permits.

I CERTIFY THAT THE FOREGOING RESOLUTION NO. 14-70 was passed and adopted by the
Planning Commission of the City of Malibu at the Regular meeting held on the 7~' day of July 2014
by the following vote:
AYES:
NOES:
ABSTAIN:
ABSENT:

5

Commissioners: Pierson, Brotman, Jennings, Mazza, and Stack

PATRICIA SALA~AR,Recording Secretary
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RECEIVED
AUGUST 31, 2020
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PROJECT ADDRESS:

NICOLAS EATERY
22333 PACIFIC COAST HWY
SUITE 150
MALIBU, CA 90265

JURISDICTION:

CITY OF MALIBU

APN:

4452-024-005

MMC ZONING:

COMMUNITY COMMERCIAL

GENERAL LAND USE:

COMMERCIAL

GROSS LOT AREA:

55,698 SF

NET LOT AREA:

47,916 SF

COVERAGE:

16% (8,912 SF)

CONSTRUCTION TYPE:

V-B CONSTRUCTION

OCCUPANCY GROUP:

B

TOTAL BLDG. AREA (INTERIOR):

1,843 SF

NUMBER OF STORIES:

2

PROJECT CONSTRUCTION
ZONING:

2ND FLOOR ONLY
1,370 SF

BUILDING HEIGHT:

24'-0"

APPROVED 2014 THAI DISHES AREA:
FIRST FLOOR SUITE 150
SERVICE AREA

COMMON USE
AREA

1,376 SF
866 SF

EXISTING FLOOR AREA (2020):
FIRST FLOOR SUITE 150
SERVICE AREA

(E) ADJACENT BUILDING TO
REMAIN
(N.A.P.)

1,383 SF
462 SF

PROPOSED FLOOR AREA

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

(E)

PROJECT
AREA

20

AD

31

3

2

1

(E) 2,500 GALLON
SEPTIC TANK 1
(E) 2,500 GALLON GREASE
INTERCEPTOR 1
26

(E) 3,000 GALLON
SEPTIC TANK 3 FOR
PROJECT USE
(E) 2,500 GALLON
SEPTIC TANK 2

25

CE
N
RE T BU
IL
M
(N.A AIN DIN
GT
.P.)
O

EXISTING PARKING
P1 COMPACT (8'-6" X 15'-6"):
15
P2 REGULAR (9'-0" X 20'-0"):
25
P3 HANDICAPPED (9'-0" X 20'-0"):
02
P4 LOADING (10'-0" X 20'-0"):
01
_________________________________
TOTAL:
43

33

30

34
29

(E) DISABLED
PARKING SPACE

(E) 5,000 GALLON
GREASE INTERCEPTOR
FOR PROJECT USE

28

35

41
36

21

(E) 6' HIGH CONCRETE
TRASH ENCLOSURE
WITH GATE

40

37
24

1,843 SF
866 SF

32
(N) OUTDOOR DINING
AREA

(E) DISABLED
PARKING SPACE

(E) 2,500 GALLON
GREASE INTERCEPTOR 2

SUITE 150
SERVICE AREA

JA

27

23
22

39

42

43

38

*NOTE: PUBLIC BEACH PARKING ON WEEKENDS AND LEGAL
HOLIDAYS FROM 9AM TO 5PM PER COASTAL DEVELOPMENT
PERMIT NO. 4-96-112 DATED DECEMBER 18, 1996. REQUIRING
ALSO 2 OFFSITE STREET PARKING SPACES(P5).

THE PROPOSED PROJECT INCLUDES A CONDITIONAL USE
PERMIT MODIFICATION TO ALLOW FOR THE FOLLOWING:
-

PACIFIC COAST HIGHW

-

AY

-

-

-
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KW/LF MALIBU SANDS LLC
151 S. El Camino Drive
Beverly Hills, CA 90212

NICOLAS EATERY

CUP SUBMITTAL PACKAGE

MALIBU, CA

AUGUST 21ST, 2020

# 2019-0545

EXPAND THE EXISTING NICOLAS EATERY RESTAURANT TO
OPERATE ON THE SECOND FLOOR;
MODIFY THE HOURS OF OPERATION TO OPERATE FROM
7:00AM TO 11:00PM, 7 DAYS A WEEK;
ALLOW FOR OUTDOOR DINING ( A TOTAL OF 18 SEATS
WITHIN THE SECOND-FLOOR OUTDOOR DINING AREA);
ALLOW FOR OUTDOOR STRING LIGHTS AND DOWN-LIT
TAPE LIGHTS MOUNTED ON THE INTERIOR OF THE
EXISTING PARAPET WALL;
MODIFY THE ALLOWED ALCOHOL SERVICE FROM ON-SALE
SERVICE OF BEER AND WINE TO A GENERAL ON-SALE
SERVICE OF ALCOHOL LICENSE.
NO MODIFICATIONS TO THE EXISTING FIRST FLOOR
RESTAURANT OR PARKING PLAN ARE INCLUDED WITH
THIS PROPOSAL.

OVERALL SITE PLAN
0

8

16

SCALE: 1/16" = 1'-0"

32

A1.0

ATTACHMENT 3

CONSTRUCTION AREA:

2ND FLOOR ONLY

SECOND FLOOR INTERIOR
PROJECT AREA:

460 SF

OUTDOOR DINING AREA
910 SF
______________________________________________________
TOTAL PROJECT AREA:
1,370 SF

15

16

17

18

19

PROJECT
AREA

20

31

32
(N) OUTDOOR DINING
AREA

ACCESSIBLE PATH OF TRAVEL

3

30

29

28
21
27

23
22
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151 S. El Camino Drive
Beverly Hills, CA 90212

NICOLAS EATERY

CUP SUBMITTAL PACKAGE

MALIBU, CA

AUGUST 21ST, 2020

# 2019-0545

PEDESTRIAN CIRCULATION PLAN
0

4

SCALE: 3/16" = 1'-0"

8

12

A2.0

38'-7"
3'-11"

3'-8"

17'-9"

3'-2"

10'-0"

11'0"

6'-1"

4'-3"

6'-1
"

9'-5"

8'-0
"

5'-10"

14'-11"

15'10"

23'-6"

25'0"

4'-5"

29'-1"

11'-0"

37'7"

6'-2"

5'-5 1/2"

39'-4"

5'-9"

4'-2
"

3'-11"

13'-0"

11'-0"

8'-0"

33'-2"
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6'-0"

4'-5"

FLOOR PLANS
0

2

4

SCALE: 1/4" = 1'-0"

8

FIRST FLOOR

A3.0

3'-11"

12'-0"

5'-0"

LINE OF ORIGINAL STRUCTURE

15'-8"

7'-4"

5'-1"

5'-1"

16'-0"

5'-3 1/4"

8'-6"

3'-0"

15'-8"

6'-2"

6'-6" 34"

3'-0"

1'-0"

16'-9"

1'-0"

LINE OF ROOF ABOVE

9'-7"

29'-4"

28'-3"
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151 S. El Camino Drive
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SERVICE AREA SUMMARY
0

2

4

SCALE: 1/4" = 1'-0"

8

2ND FLOOR

A3.1

(N) DOOR POCKET TO BE CLADDED IN METAL CLADDING TO MATCH (E)
(N) SLIDING OR FOLDING DOORS PER HEALTH DEPARTMENT
(E) STRUCTURAL COLUMN
(E) MECHANICAL CHASE AND LOUVRE
(N) GREY OUTDOOR PATIO UMBRELLAS (8')
DECORATIVE ELEMENTS NOT TO EXCEED (E) PARAPET HEIGHT
(N) DUMB WAITER
(N) AIR CURTAIN
(E) MECHANICAL DUCT PENETRATIONS

3'-0"

3'-11"

12'-0"

5'-0"

(N) GLASS PARTITION
(N) LIQUOR GATE
(N) ICE MAKER W/ 34" INDIRECT DRAIN
(N) KEGERATOR W/ 21" INDIRECT DRAIN
(N) BEER TAP PENETRATIONS
(E) ROOF ACCESS HATCH
(E) ELEVATOR

15'-8"

(E) VERTICAL MECHANICAL CHASE
(N) LIQUOR GATE
(N) TOA GARDEN SPEAKER - MODEL GS-302(N) LIQUOR GATE

5'-1"

7'-4"

(N) TOA GARDEN SPEAKER - MODEL GS-302

SUMMARY

9'-7"

16'-9"

28'-3"

Architecture + Planning
888.456.5849
ktgy.com

KW/LF MALIBU SANDS LLC
151 S. El Camino Drive
Beverly Hills, CA 90212

NICOLAS EATERY

CUP SUBMITTAL PACKAGE

MALIBU, CA

AUGUST 21ST, 2020

# 2019-0545

PROPOSED FLOOR PLAN
0

2

SCALE: 3/8" = 1'-0"

4

6

LEVEL 2

A3.2

(E) WOOD CLADDING TO REMAIN

(E) METAL CLADDING

(E) PLASTER

OPEN TO OUTSIDE

1

SOUTH ELEVATION
SCALE: 1/4" = 1'-0"

OPEN TO OUTSIDE

2

OPEN TO OUTSIDE

WEST ELEVATION

3

SCALE: 1/4" = 1'-0"
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EAST ELEVATION
SCALE: 1/4" = 1'-0"
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EXTERIOR ELEVATIONS
0

2

4

SCALE: 1/4" = 1'-0"

8

EXISTING

A4.0

(E) WOOD CLADDING TO REMAIN

(N) METAL CLADDING FINISH TO MATCH (E)

(N) SLIDING OR FOLDING DOORS PER HEALTH DEPARTMENT

(N) PLASTER COLOR AND TEXTURE TO MATCH (E)

(N) LIQUOR GATE

(N) GLASS PARTITION
OPEN TO OUTSIDE

1

SOUTH ELEVATION
SCALE: 1/4" = 1'-0"

OPEN

2

OPEN

WEST ELEVATION

3

SCALE: 1/4" = 1'-0"
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EAST ELEVATION
SCALE: 1/4" = 1'-0"
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EXTERIOR ELEVATIONS
0

2

4

SCALE: 1/4" = 1'-0"

8

PROPOSED

A4.1

(N) DARK SKY STRING LIGHT; +- 9'-0" HEIGHT

(N) POLE OR WALL ATTACHMENT

(N) GREY OUTDOOR PATIO UMBRELLAS (8')

WALL MOUNTED LED TAPE LIGHT

(N) BOGEN A-SERIES LOUDSPEAKERS - MODEL A2T

(N) TOA GARDEN SPEAKER - MODEL GS-302

SPECIFICATION
A

A

A

A

A

A

A

A
B

B

B

B

A

B

B

A

B

B

B

B

B

B

LINE OF ORIGINAL STRUCTURE

A

BOGEN A-SERIES LOUDSPEAKERS
MODEL A2T

B

B

TOA GARDEN SPEAKER
MODEL GS-302

B

B

LINE OF ROOF ABOVE

KORE-EX5 IP65 - EXTON
CABLE DIRECT MOUNT OR
COMPARABLE

SYMBOLS & ABBREVIATIONS

A
B
D
E
F
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AUGUST 21ST, 2020

# 2019-0545

DARK SKY STRING LIGHTS
0

2

SCALE: 3/8" = 1'-0"

4

6

CONCEPT LIGHT PLAN

A5.0
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# 2019-0545

PERSPECTIVE RENDERING

A6.0
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PERSPECTIVE RENDERING
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City of Malibu

Mar 05 2018

23825 Stuart Ranch Rd., Malibu, California CA 90265-4861
(310) 456-2489 FAX (310) 317-1950 www.malibucity.org

ENVIRONMENTAL HEALTH REVIEW
REFERRAL SHEET

TO:

City of Malibu Environmental Health Administrator DATE:

2/20/2018

FROM: City of Malibu Planning Department
PROJECT NUMBER:

CUPA
118-001
----------�-�

JOB ADDRESS:

22333 PACIFIC COAST HWY

APPLICANT / CONTACT:

Claus Freyinger, Los Angeles Design Group

APPLICANT ADDRESS:

251 Hapton Dr.
Venice CA 90291

APPLICANT PHONE#:

310 866-0784

-"--�- - - - ------

APPLICANT FAX#:
APPLICANT EMAIL:

claus@thelad .com

PROJECT DESCRIPTION:

Amendment to CUP to allow proposed Nicolas
Eatery restaurant

TO:

Malibu Planning Department and/or Applicant

FIROM: City of Malibu Environmental Health Reviewer
Conformance Review Complete for project submittals reviewed with respect to the
City of Malibu Local Coastal Plan/Local Implementation Plan (LCP/LIP) and Malibu
Plumbing Code (MPC). The Conditions of Planning conformance review and plan
check review comments listed on the attached review sheet(s) (or else handwritten
below) shall be addressed prior to plan check approval.
Conformance Review Incomplete for the City of Malibu LCP/LIP and MPC. The
Planning stage review comments listed on the City of Malibu Environmental Health
review sheet(s) shall be addressed prior to conformance review completion.
OWTS Plot Plan:

✓

NOT REQUIRED

0

REQUIRED (attached hereto) 0

Signatu���-

REQUIRED (not attached)

Date

Rev 141008
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ENVIRONMENTAL HEALTH REVIEW SHEET
PROJECT INFORMATION
Applicant: Claus Freyinger, Los Angeles Design Group
(name and email ~i~ ~~f~~~~ .cc~r~
address)
Project Address: 22333 Pacific Coast Highway
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Malibu,
. . . . . . . . . . . . . . . . .California
. . . . . . . . . . . . . . . . . . . . . 90265
..................................................... .
Planning Case No.: CUPA 18-001
Pro~ect Description: Amendment to CUP to allow proposed Nicolas
. . . . . . . . .Eate
. . . . . . . . . .ry. . . restaurant
.................................................................
Date of Review: March 5, 2018
..................................._Reviewer:.. _Matt Janousek
._Signature:
Contact Information: Phone:(310)456-2489 ext. 307
Email: rr~ a~i~l~~~s
~iu~i~ .~r

SUBMITTAL INFORMATION
Architectural Plans: LADG: Plans dated 2-9-2018 submitted to Plannin 2-20-2018
Fixture Worksheet:
...........................................................................................................................................................................................................................
. . . . . . . . . . . . . .O
. . . .P. . eratin
. . . . . . . . . . .~. . . . Permit:
. . . . . . . . . . . . . . . . . . . .Ex
. . . . .P. . .fires
. . . . . . . . 3-29-2019
...........................................................................
Miscellaneous: EPD: Tenant Improvement Report dated 2-19-2018 received 2-20-2018
. . . . . . . . . . . .Previous
. . . . . . . . . . . . . . . . . . . . Approval:
. . . . . . . . . . . . . . . . . . . . . . . . . . .Conformance
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . review
. . . . . . . . . . . . . . . .completed
. . . . . . . . . . . . . . . . . . . . . . . for
. . . . . . . .CUPA
. . . . . . . . . . . . . . .16-001
. . . . . . . . . . . . . . . . .dated
. . . . . . . . . . . . . 3-11-2016
....................................................................
Previous Reviews:

REVIEW FINDINGS,
CONFORMANCE REVIEW COMPLETE for the City of Malibu Local Coastal
Program/Local Implementation Plan (LIP) and Malibu Plumbing Code(MPC). The listed
conditions of Planning stage conformance review and plan check review comments shall
be addressed prior to plan check approval.
.....................................................................................................................................................................................................................................................................................................................................................................................................
❑
CONFORMANCE REVIEW INCOMPLETE for the City of Malibu LIP and MPC.
The listed Planning stage review comments shall be addressed prior to conformance
review completion.
.............................. .
NOT REQUIRED
OWTS Plot Plan: ~
REQUIRED (attached hereto) ❑
REQUIRED (not attached)
Planning Stage:

~

Environmental Health conformance review has been completed for the development proposal described
in the project description provided by the Planning Department and the project plans and reports submitted
to this office. Please distribute this review sheet to all of the project consultants and, prior to final approval,
provide a coordinated submittal addressing all conditions for final approval and plan check items.
The conditional conformance findings hereby transmitted complete the Planning stage Environmental
Health review of the project. In order to obtain Environmental Health final approval of the project
construction drawings(during Building Safety plan check), all conditions and plan check items listed below
must be addressed through submittals to the Environmental Health office.
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Environmental Health Review Sheet
C UPA 18-001
22333 Pacific Coast Highway
March 5, 2018

Citv of Malibu

Conditions of Planning Conformance Review for Building Plan Check Approval
1) Building Plans: All final project plans shall be submitted for Environmental Health review and
approval. These plans must be approved by the Building Safety Division prior to receiving
Environmental Health final approval.
Based on the submitted Tenant Improvement Report dated 2-19-2018, the final floor plans must show
no more than 57 seats and 56 drainage fixture units for a peak flow of 2,850 qpd.
2) Environmental Health Final Review Fee: A fee in accordance with the adopted fee schedule at the
time of final approval shall be paid to the City of Malibu for Environmental Health Building Plan Check
review.

.~.

If you have any questions regarding the above requirements, please contact the Environmental Health
office at your earliest convenience.

cc:

Environmental Health file
Planning Department
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Ci o 1~7alibu
23825 Stuart Ranch Rd., Malibu, California CA 90265-4861
(310)456-2489 FAX(310)456-7650

PUBLIC WORKS REVIEW
REFERRAL SHEET
DATE:

Public Works Department

TO:

2/ /

FROM: City of Malibu Planning Department
PROJECT NUMBER:

CUPA 18-001

JOB ADDRESS:

22333 PACIFIC COAST HWY, 150

APPLICANT /CONTACT:

Claus Freynger, Los Angeles _Design_ Group

APPLICANT ADDRESS:

251 Hapton Dr.
Venice,_CA___90291 ___
(310)866-0784. __

APPLICANT PHONE #:

__

____

APPLICANT FAX #:
APPLICANT EMAIL:

Claus@theladg.com

PROJECT DESCRIPTION: Amendment to CUP to allow proposed Nicolas
Eatery restaurant
TO:

Malibu Planning Department and/or Applicant

FROM:

Public Works Department
The following items described on the attached memorandum shall be
addressed and resubmitted.
The project was reviewed and found to be in conformance with the City's
Public~IVorks and MCP policies and CAN proceed through the Planning

to ~a l~
NATURE `~

~~N L~,~'C~ ~'~i'V t~i~

Rev 120910

DATE

t

COUNTY OF LOS ANGELES FIRE DEPARTMENT
FIRE PREVENTION DIVISION
Land Development Unit
5823 Rickenbacker Road
Commerce, CA 90040
Telephone (323) 890-4243, Fax (323) 890-9783

RECEIVED
NOV 19 2019
PLANNING DEPT

CITY:

Malibu

PLANNER:

Raneika Brooks

PROJECT #:

CUPA 18-001

EPIC-LA #:

FLDU2019006696

LOCATION:

22333 Pacific Coast Highway, Suite 150

The Fire Department’s Land Development Unit does not have any requirements for this permit. The Fire
Department requirements will be addressed with the submittal of the plans during the building plan check
process by the Calabasas Fire Prevention Office-Building Plan Check Unit. Please submit the plans to:
Los Angeles County Fire Department
Calabasas Fire Prevention Office
Fire Prevention Engineering-Building Plan Check Unit
26600 Agoura Road
Calabasas CA 91302
For any questions regarding the report, please contact FPEA Wally Collins at (323) 890-4243 or at
Wally.Collins@fire.lacounty.gov.

Reviewed by:

Wally Collins

Date: November 15, 2019
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Report Date: Thursday, August 06, 2020

LICENSE INFORMATION
License Number: 559241 Primary Owner: S CHINA GARDEN INC O ice of Application:
04 - LA/METRO

BUSINESS NAME
S CHINA GARDEN

BUSINESS ADDRESS
979 DEWEY AVE , LOS ANGELES, CA, 90006
County: LOS ANGELES Census Tract: 2133.10

LICENSEE INFORMATION
Licensee: S CHINA GARDEN INC
Company Information
OFFICER: SEUN, SHAN FU (TREASURER)
OFFICER: SEUN, SHAN FU (DIRECTOR)
OFFICER: SEUN, SHAN FU (CHIEF FINANCIAL OFFICER)

2

OFFICER: SEUN, SHAN FU (PRESIDENT/SECRETARY)
OFFICER: SEUN, SHAN FU (CHIEF EXECUTIVE OFFICER)
STOCKHOLDER: SEUN, SHAN FU

https://www.abc.ca.gov/licensing/license-lookup/single-license/?RPTTYPE=12&LICENSE=559241
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LICENSE TYPES
47 - ON-SALE GENERAL EATING PLACE
License Type Status: SURRENDERED Status Date: 12-SEP-2019 Term: 12 Month(s)
Original Issue Date: 21-AUG-2015 Expiration Date: 31-JUL-2020 Master: Y Duplicate: 0
From License Number: 47-512361
Transferred On: 21-AUG-2015
Fee Code: P40 Transfers: To License Number: 47-587864

OPERATING RESTRICTIONS:
Sales, service and consumption of alcoholic beverages shall be permitted only between
the hours of 11:00 am and 11:00 pm each day of the week.
There shall be no bar or lounge area upon the licensed premises maintained for the
purpose of sales, service or consumption of alcoholic beverages directly to patrons for
consumption.
The sale of alcoholic beverages for consumption o the premises is strictly prohibited.
The quarterly gross sales of alcoholic beverages shall not exceed the gross sales of food
during the same period. The licensee shall at all times maintain records which reflect
separately the gross sale of food and the gross sales of alcoholic beverages of the
licensed business. Said records shall be kept no less frequently than on a quarterly
basis and shall be made available to the Department on demand.
There shall be no live entertainment of any type, including but not limited to live music,
disc jockey, karaoke, topless entertainment, male or female performers or fashion
shows.
There will be no dancing allowed on the premises.
There shall be no exterior advertising or sign of any kind or type, including advertising
directed to the exterior from within, promoting or indicating the availability of alcoholic
beverages. Interior displays of alcoholic beverages or signs which are clearly visible to
the exterior shall constitute a violation of this condition.
No alcoholic beverages shall be consumed on any property adjacent to the licensed
premises under the control of the licensee(s) as depicted on the ABC-257 and ABC-253
dated 11/10/17.

2

The petitioner(s) shall be responsible for maintaining free of litter the area adjacent to
the premises over which they have control, as depicted on the ABC-257 and ABC-253
dated 11/10/17.
The parking lot of the premises shall be equipped with lighting of su icient power to
illuminate and make easily discernible the appearance and conduct of all persons on or
https://www.abc.ca.gov/licensing/license-lookup/single-license/?RPTTYPE=12&LICENSE=559241
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about the parking lot. Additionally, the position of such lighting shall not disturb the
normal privacy and use of any neighboring residences.
Valet parking services shall be provided during business hours through to the time of
closing.
A licensed security guard shall be available at any parking lot under use from 5:00 pm
until one-half hour a er closure.

DISCIPLINARY ACTION:
No Active Disciplinary Action found

DISCIPLINARY HISTORY:
No Disciplinary History found.

HOLDS:
No Active Holds found

ESCROWS:
No Escrow found

2

https://www.abc.ca.gov/licensing/license-lookup/single-license/?RPTTYPE=12&LICENSE=559241
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Zoning, Code Interpretation
(Interpretation of the provi~ions of the Malibu Zoning Ordinance as permitted under § 17 .02.050)

Amendment Information:
Staff

Number: 5

April 2005.

(Date, Interpreting Body)

Original Planning Manager: N/A
Original

Original Date: July 1998

Interpreting Body: Staff

Code Section: General Plan Land Use Policy 4.1.5
Title: Off-site Alcohol Sales

Issue:
off-site consumption as a use
requiring a Conditional Use Permit (CUP). However, General Plan Land Use Policy 4.1.5 states that
the City shall prohibit undue concentration of businesses that sell alcohol for off-site consumption.

The Code does not specifically list the sale of alcoholic beverages for

Interpretation:
only be permitted in zones in which liquor stores are

The sale of alcohol for off-site consumption may

permitted, and only with a valid aCUP.

Justification:
General Plan Land Use Policy 4.1.5 states that the city shall prohibit undue concentration of
businesses that sell alcohol for off,:site consumption. Accordingly, liquor stores may be permitted in
certain zones with a CUP; the CUP process works to ensure that an undue concentration of business

that sell alcohol does not develop, among other factors. A CUP is the appropriate mechanism to
review such uses and ensure orderly neighborhood development.

\

P:\Zone Code Interpretations\April2005\Zoning Interpretation 05 (Off-SiteAlcohoISales).doc
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City Of Malibu
23825 Stuart Ranch Road
Malibu, CA 90265
Phone (310) 456-2489
www.malibucity.org

PLANNING DEPARTMENT
Notice of Public Hearing

Notice of Public Hearing
The Malibu Planning Commission will hold a public hearing on MONDAY, September 21 2020, at 6:30
p.m. on the project identified below which will be held via teleconference only in order to reduce
the risk of spreading COVID-19 and pursuant to the Governor’s Executive Orders N-25-20 and N-29-20
and the County of Los Angeles Public Health Officer’s Safer at Home Order.
CONDITIONAL USE PERMIT AMENDMENT NO. 18-001 - An application to amend Conditional Use Permit No.
14-001 to relocate a portion of the service area to a new outdoor dining area on the second floor, modify the
allowed alcohol service to include liquor, & expand the hours of operation for a previously approved restaurant use
LOCATION / APN:
ZONING:
APPLICANT / OWNER / TENANT:
APPEALABLE TO:
ENVIRONMENTAL REVIEW:
APPLICATION FILED:
CASE PLANNER:

22333 Pacific Coast Highway, Unit 150 / 4452-024-005
Community Commercial (CC)
John Moreland, KTGY / KW/LF-Malibu Sands LLC / Nicolas Eatery
City Council
Categorical Exemption CEQA Guidelines Section 15301
February 20, 2018
Raneika Brooks, Associate Planner, rbrooks@malibucity.org
(310) 456-2489, ext. 276

A written staff report will be available at or before the hearing for the project, typically 10 days before the hearing in
the Agenda Center: http://www.malibucity.org/agendacenter. Related documents are available for review at City
Hall during regular business hours. You will have an opportunity to testify at the public hearing; written comments
which shall be considered public record, may be submitted any time prior to the beginning of the public hearing. If
the City’s action is challenged in court, testimony may be limited to issues raised before or at the public hearing.
To view or sign up to speak during the meeting, visit malibucity.org/virtualmeeting.
LOCAL APPEAL - A decision of the Planning Commission may be appealed to the City Council by an aggrieved
person by written statement setting forth the grounds for appeal. An appeal shall be emailed to
psalazar@malibucity.org within ten days following the date of action and the filing fee shall be mailed to Malibu
Planning Department, attention: Patricia Salazar, 23825 Stuart Ranch Road, Malibu, CA 90265. Payment must be
received within 10 days of the appeal deadline. Appeal forms may be found online at www.malibucity.org/
planningforms. If you are unable to submit your appeal online, please contact Patricia Salazar by calling (310) 4562489, extension 245, at least two business days before your appeal deadline to arrange alternative delivery of the
appeal.
BONNIE BLUE, Planning Director

Date: August 27, 2020
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